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PREFACE. 


The  First  Edition  of  this  work  was  compiled  at  the 
request  of  the  Governor  of  New  Zealand  and  his 
Advisers,  for  the  purpose  of  supplying  a  want  gene- 
rally felt  and  frequently  expressed  by  the  Magistracy 
throughout  the  Colony. 

The  legislation  of  the  General  Assembly,  within  a 
few  years  after  its  publication,  rendered  it  of  compara- 
tively little  practical  utility ;  and  the  accumulation  of 
Acts  directly  or  indirectly  affecting  Justices,  passed  up 
to  the  end  of  the  last  Session,  has  been  so  considerable, 
that,  in  bringing  out  a  new  Edition,  it  has  been 
necessary  to  re-write  the  greater  part  of  the  book,  and 
to  make  copious  additions  to  both  Text  and  Eormulary. 

The  Author  has  endeavoured  to  avoid  the  imper- 
fections of  the  Eirst  Edition,  and  has  striven  to  make 
the  present  one  as  perfect  as  circumstances  would 
permit,  in  the  hope  that  it  will  be  found  a  substantially 
sufficient  guide  respecting  this  branch  of  law  for  some 
years  to  come. 

As  it  seemed  desirable  to  furnish  Justices  with  a 
complete  Index  to  the  Statute  Law  of  the  Colony 
affecting  them,  advantage  has  been  taken  of  the  oppor- 
tunity to  go  further,  and  supply  a  desideratum  generally 
acknowledged,  by  the  compilation  (with  the  assistance 
of  Mr.  Cumin)  of  a  complete  Index  to  all  the  unre- 
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pealed  Ordinances  and  Acts  of  the  General  Legislature 
of  the  Colony,  and  a  synoptical  view  of  the  unrepealed 
legislation  of  the  several  Provincial  Councils. 

With  reference  to  the  latter,  the  Author  desires  to 
offer  his  thanks  to  the  Superintendents  of  the  different 
Provinces,  for  the  courteous  alacrity  which  they  have 
displayed  in  furnishing  him  with  materials  for  its  con- 
struction. 

In  the  annotations  to  the  Criminal  Consolidation 
Statutes,  in  the  Appendix,  free  use  has  been  made  of 
the  published  notes  of  Mr.  Greaves,  Q.C.,  the  author 
of  the  English  originals. 

It  is  hoped  that  the  general  Index  will  be  found 
8u£Glciently  copious,  even  though  it  has  been  deemed 
unnecessary  to  encumber  it  with  references  to  the 
sections  of  the  Statutes  as  reprinted  in  the  Appendix, 
in  addition  to  the  references  which  will  be  found  in 
the  margin  of  the  text. 

In  conclusion,  the  Author  desires  to  express  his 
thanks  to  Mr.  Didsbury,  the  Government  Printer,  for 
the  care  and  diligence  he  has  shown  in  carrying  the 
work  through  the  press. 


WlLUNOTON,  NXW  ZXALAKD, 

Jfoy  15, 1870. 


NOTICE    TO    THE    READER. 


The  reader  is  requested  to  notice,  that  wherever  there  may  be  a 
doubt  as  to  the  applicability  of  the  law  of  £ngland,  or  the  proper 
interpretation  of  Colonial  enactments,  or  where  the  proposition 
enounced,  not  being  a  statutory  enactment,  has  not  been  judicially 
affirmed,  some  such  words  are  made  use  of  as  ^'  It  would  appear,^' 
"  It  seems,''  &c. 

With  respect  to  the  Forms, — ^both  those  which  are  adapted 
from  English  authorities,  and  the  large  number  of  original  ones 
framed  by  the  Author, — Justices  and  professional  men  must 
remember  that  they  have  not,  except  in  the  instances  in  which 
Forms  are  provided  by  the  Acts  themselves,  received  any  authori- 
tative sanction. 

As  the  work  is  intended  chiefly  for  non-professional  readers, 
the  Author  has  deemed  it  undesirable  to  encumber  its  pages  with 
references  to  the  Reports.  In  no  case  has  a  positive  statement  of 
law  been  made,  the  authority  for  which  will  not  easily  be  found 
through  ordinarily  accessible  text-books.  In  a  few  instances, 
where  it  seemed  desirable,  reference  has  been  made  to  particular 
decided  cases  or  other  acknowledged  authorities ;  and  with  respect 
to  statutory  enactments,  whether  Imperial  or  Colonial,  the  Act 
and  sections  are  mentioned,  when  necessary,  either  in  the  text  or 
the  margin. 

The  most  useful  works  of  reference  are  the  following  : — 

Stephen*8  Blackstone^s  Commentaries ; 

Pitt  Taylor's  Law  of  Evidence ; 

Paley  on  Convictions,  Edition  by  Macnamara ; 

Hawking  Pleas  of  the  Crovm ; 

Bum's  Justice,  by  Maule,  &c.  (Ed.  1869)  ; 

Oke^s  Synopsis,  and  Formulary ; 

Jervis  on  Coroners; 
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Snowden^s  Constable's  Guide  and  Magistrate's  Assistant, 

Edited  by  Glen ; 
Russell  on  Crimes,  by  Greaves ; 
Archbold's  Criminal  Pleading  and  Practice ; 
Greaves'  Criminal  Consolidation  Acts. 

With  respect  to  the  civil  jurisdiction  of  Resident  Magistrates 
and  Courts  of  Petty  Sessions^  it  is  of  course  impossible^  in  a  work 
like  this,  even  to  indicate  the  various  heads  of  law  to  which  they 
may  have  occasion  to  refer  in  the  exercise  of  that  jurisdiction.  It 
would  seem  that  all  Magistrates  who  are  called  upon  to  act  in 
civil  matters,  ought  to  have  access,  not  only  to  all  the  Statutes  of 
the  Colony,  but  also  to  a  collection  of  English  Statutes  (such  as 
Chitty^s),  and  to  some  approved  treatises  on  Contracts  and  Wrongs, 
such  as  those  of  Mr.  Addison. 
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ADDENDA   AND    ERRATA. 


Page  11.  To  the  note  at  the  bottom,  add,  "  mentioned  in  the  body,  but  omitted  in 

the  Schedule  of  the  Act/' 
Page  48.  At  the  end  of  §  141,  add,  "  This  prorision  was  declared  to  be  applicable  to 

criminal  cases  by  *  The  Law  Amendment  Act,  1868/  ** 
Page  82.  §  288,  line  2,/or  "  c.  21,"  read  "  c.  41." 
Page  97.  §  282,  in  margin, /or  '*  Legislature,"  read  "  Legislation." 
Page  124.  §  878,  add  note,  "  See  note  to  §  1040,  p.  319." 
Page  142.  §  433,  margin,  for  "  Justices  of  the  Peace  Act  Amendment  Act,  1869, 

s.  38,"  read  "  s.  6." 
Page  153.  §  474,  line  4,  the  words  "  in  any  other  manner,"  should  follow  the  word 

"  obey,"  in  the  next  line. 
Page  161.  §  496,  line  6,  before  "  term,"  insert  "  original." 
Page  165.  §  511,  Unes  6  and  7,  for  "  indorsable,"  read  "  indi?isible." 
Page  228.  §  731,  margin,  for  "  No.  3,"  read  "  No.  5." 
Page  247.  Note,  in  first  line,  for  "  can,"  read  "  should ;"  and  add  at  the  end  of  the 

sentence,  "  and  if  more  be  charged,  the  prosecutor  may  bo  put  to  his  election." 
Page  88-4.  Line  3,  for  "  1861,"  read  "  1866." 
Page  885.  §  1247,  margin,  read  "  s.  84."     §  1243,  margin,  read  "  s.  34." 
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CHAPTER  I. 

THE  OFFICE,  JURISDICTION,  AND  DUTIES  OF  JUSTICES. 

Sec.  1.  The  office  of  Justice  of  the  Peace  is,  in  England,  Antiquity  am 
one  of  considerable  antiquity  and  honour ;  and  from  the  JJ^I^*^"^  ^ 
multiplication  of  the  duties  attached  to  it  by  a  long  series  of 
statutory  enactments,  it  has  become,  both  in  England  and  in 
her  Colonies,  one  of  great  responsibility  and  importance, 
requiring  for  the  due  discharge  of  its  functions  a  large 
amount  of  intelligence,  patience,  and  discretion,  and  a 
general  acquaintance  with  a  very  extensive  body  of  law. 
Indeed  Sir  W.  Blackstone,  speaking  of  his  own  times,  says, 
"  The  Legislature  has  from  time  to  time  heaped  upon  the 
Justices  such  an  infinite  variety  of  business,  that  the  country 
is  greatly  obliged  to  any  worthy  magistrate  that  without  any 
sinister  object  of  his  own  will  engage  in  this  troublesome 
service.'^  And  since  the  time  at  which  the  learned  Com- 
mentator wrote,  down  to  the  present,  constant  additions 
have  been  made  to  the  duties  of  this  important  branch  of 
the  magistracy. 

§  2.  Before  the  establishment  in  England  of  Justices  by  Coiuerrotors 
commission,  which  took  place  during  the  reign  of  Edward  »f"«^»«- 
III.,  Conservatom  of  the  Peace  were  elected  by  the  free- 
holders of  ooontiefl^  pursuant  to  a  writ  from  the  King. 
1 
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The  priucipal  duties  of  those  officers  were  to  preserve  the 
King^s  peace,  and  to  protect  Lis  obedient  subjects  against 
force  and  violence.  Since  the  establishment  of  Justices  by 
commission,  they,  as  well  as  Judges  of  the  Superior  Courts 
and  Courts  of  Record,  Sheriffs,  Coroners,  and  Constables, 
have  been  in  England,  and  such  magistrates  and  officers  are 
now  in  New  Zealand,  by  virtue  of  their  offices.  Conservators 
of  the  Peace,  and  invested  with  the  powers  accorded  by  the 
Common  Law  to  the  ancient  elected  Conservators. 


Definition  of 
Justices. 


§  3.  Justices  of  the  Peace  are  Judges  of  Record,  ap- 
pointed, in  New  Zealand,  by  the  Governor,  under  his  com- 
mission, to  act  in  a  part  or  throughout  the  whole  of  the 
Colony,  for  the  conservation  of  the  peace,  and  for  the 
execution  of  divers  things  comprehended  within  their  com- 
mission, and  in  various  Statutes,  Ordinances,  and  Acts 
affecting  them. 


Selection  and         §  '^'  ^^  England   thc  Justices    are    selected    from   the 
qualification.    i<  jjgg|.  j^^j^  >>  q{  ^^^  County ;  and  in  old  times  their  number 

was  limited  by  statute ;  for  ''  through  the  ambition  of  many,^^ 
as  Lord  Bacon  says,  "it  was  accounted  a  credit  to  be 
burthened  with  that  authority."  There,  they  still  require  a 
property  qualification ;  but  in  New  Zealand,  no  such  qualifi- 
cation is  necessary.  In  England,  Sheriffs  cannot  be  Justices 
of  the  Peace  during  their  shrievalty ;  but  the  statute  which 
so  directs  is  declared  by  an  Act  of  the  Legislature  of  New 
Zealand  not  to  be  in  force  here.  ("  The  Sheriffs  Act,  1858," 
8.  15.) 


Appointment 
ana  tenure 
of  office — 
removal. 


§  5.  The  Governor  of  New  Zealand  is  empowered  by  his 
commission  to  appoint  Justices  of  thc  Peace  and  other  officers 
for  the  due  administration  of  justice,  and  is  authorized,  on 
sufiicicnt  cause  appearing,  to  suspend  such  ofiiccrs  from 
exercising  any  such  office. 

It  would  appear  also,  that  the  publication  of  a  new 
Commission  omitting  thc  names  of  any  Justices  which  had 
been  contained  in  a  previous    one,  would    amount  to  a 
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discharge  of  all  those  omitted ;  as  two  Commissions  cannot 
subsist  together,  and  the  new  one  supersedes  the  old  one. 

§  6.  The  form  of  the  Commission  of  Justices  of  the  Peace  Form  of  Com- 
of  New  Zealand,  altered  from  the  English  form  so  as  to  suit  °"®®^^°" 
the  circumstances  of  the  Colony,  and  omitting  the  portion 
which  gives  jurisdiction  to  the  Court  of  Quarter  Sessions,  Form  No.  l. 
commands  the   Justices  to  keep  the  peace,  and  all  laws, 
ordinances,  and  statutes,  and  to  perform  and  fulfil  the  duties 
belonging  to  the  office  of  a  Justice  of  the  Peace  in  the 
Colony,  according  to  the  law  and  custom  of  England  and 

the  Colony. 

» 

§  7.  The  form  of  their  oath  of  office  is  substantially  the  Oath  of  office, 
same  as  in  England;  and  it  binds  the  conscience  of  the 
Justice  to  do  equal  right  to  poor  and  rich,  to  the  best  of  his 
ability,  to  abstain  from  advising  either  of  the  parties  to  a 
contest  before  him,  to  make  a  true  return  of  fines,  to  take  Form  No.  2. 
no  gift  or  money  for  doing  his  office  or  refraining  from 
acting,  except  from  the  Queen,  and  customary  fees  and 
costs ;  and  to  direct  his  warrants  to  the  proper  officers  for 
execution,  and  not  to  the  parties  interested.  It  is  adminis- 
tered either  by  a  Judge  of  the  Supreme  Court,  or  by  some 
person  having  either  a  general  or  special  authority  for  the 
purpose,  derived  from  the  Governor,  or  from  the  Supreme 
Court,  by  an  instrument  called  a  Dedimus  potestatem, 

§  8.  The  law  by  which  New  Zealand  Justices  of  the  The  law  of 
Peace  and  all  other  tribunals  of  the  Colony  are  to  be^^^^^*^"^* 
governed,  and  of  which  they  are  obliged  to  take  judicial 
notice,  without  proof  of  it,  consists  of.  The  Common  Law 
and  the  Statute  Laws  of  England  existing  on  the  14th 
January,  a.d.  1840,  so  far  as  applicable  to  the  circum- 
stances of  the  Colony;  all  Acts  of  the  Imperial  Parlia- 
ment passed  since  that  time  affecting  all  the  Queen^s 
dominions  or  all  Colonies,  or  the  Colony  of  New  Zealand 
specially;  and  all  Ordinances  and  Acts  of  the  Legislature 
of  New  Zealand  for  the  time  being,  passed  since  the 
same  date.     (See  Appendix.) 
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Various  English  statutes  enacted  by  the  Britisli  Par- 
liament since  that  time,  of  which  a  list  will  be  found 
See  Appendix,  elsewhere  in  this  volume,  have  from  time  to  time  been 
adopted  by  the  Legislature  of  the  Colony  so  far  as  they 
may  be  applicable  to  its  circumstances,  and  have  become 
a  portion  of  the  law  of  New  Zealand. 

Moreover,  the  Ordinances  or  Acts  of  the  Provincial 
Councils  in  force  in  the  respective  Provinces,  are  to  be  en- 
forced by  all  the  tribunals  of  the  Colony;  and  they  are  proved 
by  the  production  of  copies  purporting  to  be  printed  by  the 
printers  of  the  respective  Provincial  Governments,  under 
their  authority.  (See  "Official  Documents  Evidence  Act, 
I860.'') 

Duties,  ^9,  Justices  of  the  Peace  have  both  judicial  and  minis- 

ministerial,  terial  functions ;  judicial,  when  they  sit  to  hear  and  deter- 
mine upon  informations  or  complaints;  ministerial,  when 
they  receive  informations,  issue  summonses  and  warrants, 
and  take  preliminary  examinations  on  charges  of  indictable 
offences,  and  in  many  other  cases. 

Local jurisdic-  §  10.  Justices  in  New  Zealand,  not  being  at  present 
limited  locally  in  their  jurisdiction,  may  lawfully  act  in  any 
part  of  the  Colony.  In  the  discharge  of  ministerial  duties, 
a  single  Justice  has  generally  power  to  act  alone,  as  he 
may  also  with  respect  to  certain  offences  punishable  on 

Number  of  summary  conviction.  But  there  are  many  cases  in  which 
at  least  two  Justices  must  act  together;  and  although  they 
are  not  limited  as  to  the  place  and  time  at  which  they  may 
act,  the  following  provisions  are  made  by  law  for  holding 
Courts  of  Petty  Sessions  at  particular  times  and  places. 
Every  Resident  Magistrate  has,  generally,  the  same  powers 
as  two  Justices  of  the  Peace,  besides  other  special  juris- 
diction, as  will  be  seen  hereafter. 


Justieefl. 


i. 


CHAPTER  II. 

COURTS  OF  PETTY  SESSIONS. 

§  11.  Justices  of  the  Peace  in  England  discharge  their  SessionB  in 
various  duties^  either  sitting  singly  to  dispose  of  ministerial  °^ 
or  judicial  business  within  the  power  of  one  Justice  ;  or  two 
or  more  sitting  together,  occasionally  or  periodically,  in 
boroughs,  counties,  or  petty  sessional  divisions,  when  they 
are  called  a  Bench  of  Magistrates,  or  a  Petty  Sessions,  or 
Court  of  Petty  Sessions;  or  two  or  more  sitting,  under 
the  express  provisions  of  some  statute,  at  a  Special  Sessions ; 
or,  lastly,  when  sitting  together  for  the  trial  of  indictable 
offences,  appeals  from  convictions  and  orders  of  Justices, 
and  for  other  purposes,  in  Courts  of  General  Quarter 
Sessions  of  the  Peace. 

§  12.  As  has  been  already  noticed,  the  Justices  of  New  Bifferenoe  in 
Zealand  have  not  hitherto  been  invested  with  the  jurisdiction 
of  the  English  Courts  of  Quarter  Sessions;  but  they  have, 
as  we  shall  hereafter  see,  a  jurisdiction  in  civil  matters  in 
the  Courts  of  Petty  Sessions  such  as  is  not  possessed  by 
Justices  in  England. 

§  13.  Although  the  jurisdiction  of  the  Justices  of  New  Local  jurbdic- 
Zealand  is  not,  as  yet,  limited  locally  to  any  particular  *^"" 
division,  but  extends  over  the  whole  of  the  Colony,  it  has 
been  deemed  expedient,  probably  for  securing  and  enforcing 
the  attention  of  impaid  magistrates  to  their  duties,  to  make 
provisions  for  the  establishment  of  Courts  of  Petty  Sessions  Petty  Seasions 
in  defined  districts,  for  the  regular  attendance  of  Justices  •^*»  ^^^* 
thereat  in  an  established  order,  and  for  the  conduct  of  the 
business  therein.     This  has  been  effected  by  "The  Petty 
Sessions  Act,  1865,''  as  amended  by  Acts  of  1866,  1868, 
and  1869. 
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Powers  of  §  ^^'  I^  is  *o  ^c  observed  that,  except  with  respect  to 

PettySessions.  provisions  enabling  the  Courts  of  Petty  Sessions  to  exercise 
the  same  jurisdiction  in  civil  matters  as  Resident  Magistrates 
have  power  to  do,  and  giving  the  Chairman  a  Resident 
Magistrate's  jurisdiction  as  to  such  matters,  those  Courts 
have  no  jurisdiction  or  authority  but  such  as  is  possessed  by 
single  Justices,  or  by  two  or  more  Justices  sitting  together, 
otherwise  than  under  the  Act;  but  that  when  they  are 
sitting  in  such  Court  they  must  act  only  by  a  quorum,  and 
according  to  the  opinion  of  a  majority  prescribed  by  the 
Act. 

Petty  Sessions        §  15.  The  Act  of  1865  provides  that  it  shall  come  into 
Act,  1865,8. 2.  Qpgpj^^jQj^  in  the  different  Provinces  of  the  Colony  on  and 

Commence-         *  .  "^ , 

ment.  from  a  day  to  be  fixed,  with  respect  to  each  Province,  by 

a  notice  in  the  Gazette  of  the  Colony  and  the  Gazette  of 
the  particular  Province. 

Districts,  &o.         §  16.  It  empowers  the  Governor,  by  Order  in  Council, 

^'  '  '      'to  constitute,  define,  abolish,  and  alter  districts  in  each  of 

which  Courts  of  Petty  Sessions  are  to  be  held,  once  in  every 

month,  before  Justices  of  the  Peace  for  the  Colony  and  a 

Chairman  to  be  appointed  under  the  provisions  of  the  Act. 

Attendance.  §  17.  The  Act  affirms  that  it  is  the  duty  of  all  Justices 

resident  within  any  Petty  Sessions  district  to  attend  the 
Petty  Sessions  Courts  for  such  district;  but  it  afterwards 
specifies  the  number  of  compulsory  attendances,  the  circum- 
stances under  which  attendance  may  be  excused  or  dispensed 
with,  and  the  consequences  of  non-attendance. 

Annual  meet-        §  18.  For  the  purposes  of  appointing  a  Chairman  of  such 
S^V.  Courts  and  settling  a  rota  for  the  attendance  of  Justices, 

the  Governor,  as  soon  as  conveniently  may  be  after  the 
establishment  of  a  Petty  Sessions  district,  by  proclamation 
in  the  Gazette,  is  to  appoint  a  meeting  of  the  Justices 
resident  in  the  district ;  and  afterwards,  from  time  to  time 
as  may  be  expedient,  he  is,  in  the  same  way,  to  appoint  a 
meeting  of  such  Justices  to  be  held  annually  at  some 
specified  time  and  place. 
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§  19.  Three  Justices  are  to  form  a  quorum  at  such  Election  of 
meeting,  and  are  to  elect,  by  a  majority  of  those  present,  g^?j^j^, 
one  of  their  number  to  be  Chairman  of  the  Petty  Sessions  edbyP.S.Act, 
for  the  ensuing  year;  and  the  person  so  elected  must  act       »  •  ^ 
as  Chairman  at  all  the  Petty  Sessions  Courts  held  within 
the  district   durinff  that  period.      Should  the  Justices  so  Petty  Sessions 

•        •  Act    IftfiS 

assembled  fail  to  elect  a  Chairman,  the  Governor  is  directed  ^  ^  ^^  ^ 

to  appoint,  by  warrant  under  his  hand,  one  of  the  resident 

Justices  to  be  such  Chairman;  and  in  case  of  a  vacancy 

in  the  chairmanship  by  death,  the  Governor  is  to  appoint 

some  other  resident  Justice  to  act  as  Chairman  for  the  rest 

of  the  current  year.     The  Chairman  is  liable  to  be  removed  Sec.  19. 

by  the  Governor  in  Council,  for  inability  or  misbehaviour. 

§  20.  For  the  purpose  of  duly  apportioning  the  duty  of  Bota. 
attendance  among  the  resident  Justices  of  the  district,  they 
are  empowered  at  such  first  or  annual  meeting  as  just  Sec.  10. 
mentioned,  to  settle  and  determine  a  rota  of  attendance  for 
the  year,  taking  care  to  provide  that  each  Justice  shall  be 
required  to  attend  at  the  Courts  at  least  four  times  in  the 
year ;  and  in  the  event  of  the  assembled  Justices  failing  to 
settle  such  rota,  the  Governor  is  empowered  to  settle  the 
same. 

§  21.  At  the  sittings  of  the  Court  of  Petty  Sessions,  the  Quorum. 
Chairman  and  one  Justice  shall  form  a  quorum ;  but  if  the  ^^^'  ^^' 
Chairman  be  absent,  the  quorum  must  be  composed  of  three 
Justices. 

§  22.  The  decisions  of  the  Courts    are   to    be    given  Decisions  by 
according  to  the  judgment  of  a  majority  of  the  Justices  ^^Js^' 
present,   the   Chairman  having  an  original  as  well   as  a 
casting  vote. 

§  23.  The  Clerk  of  the  Petty  Sessions  Court  (appointed  Copy  of  Eoia. 
by  and  liolding  office  at  the  pleasure  of  the  Justices  of  the  ^^^'  H* 
district)  is  required,  as  soon  as  may  be,  to  furnish  each  of 
the  Justices  of  the  district  with  a  copy  of  the  rota ;  and  if 
any  Justice  residing  not  more  than  twenty-five  miles  from  Sec.  12. 
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the  place  of  holding  the  Court  shall  (except  from  accident  or 

unavoidable  cause)  fail  twice  in  any  current  year  to  attend 

the  Court  on  the  days  appointed  to  the  rota^  he  is  to  be 

removed  by  the  Governor  from  the  Commission  of  the 

Peace,  and  to  be  disqualified  from  being  replaced  for  a  year. 

RemoTal  for    "Q^^  the  Governor  may.  by  warrant,  excuse  a  Justice  from 

S::."'''"';     attendance  for  a  defined  period;   and  the  Chairman  and 

Act*i^*"  is'  •'^^^^^^^  ^*  *^y  Court  may,  in  case  of  urgent  necessity,  excuse 

Excuse. '        c^y  Justice  from  attending  at  the  next  sittings  appointed 

for  his  attendance. 

Sec.  14.  §  24.  In   case  of  the   absence  of  the  regularly-elected 

Chairman  at  any  Petty  Sessions  Court  at  the  lapse  of  half 
an  hour  from  the  time  appointed,  the  Justices  present  may 
choose  a  Chairman,  who  shall  act  during  that  sitting ;  but  in 
such  case  the  quorum  is  to  be  of  three  Justices,  including 
the  temporary  Chairman. 

Fees  to  Chair-        §  25.  Provisions  were  made  by  the  Act  of  1866  (ss.  15 

°'*°'  and  16)  for  paying  fees  to  Chairmen  of  Petty  Sessions  for 

their  attendance  and  mileage  to  Justices,  but  they  were 

subsequently    abolished     by    ''  The    Petty    Sessions    Act, 

1862,^'  s.  2. 

Bsiurnsof  §  26.  For  the  purpose  of  ascertaining  the  degree   of 

Sec!"l7*^^^  regularity  of  attendance  at  the  Courts,  the  Clerks  are  bound 
to  keep  a  list  of  the  attendance  of  the  Justices  and  Chair- 
men, and  make  returns  to  the  Colonial  Secretary,  to  be 
verified  as  he  may  direct. 

Smj.  20,  Clerk§        §  27.  The  same  person  may  be  appointed  as  Clerk  by 

1868^*  %  ^^^*  ^^®  Justices,  during  their  pleasure,  to  two  or  more  districts ; 

and  the  Clerks  are  to  be  paid,  out  of  the  fees  and  fines,  such 

remuneration  as  the  Justices  (with  the  previous  approval  of 

the  Governor)  may  appoint. 

Sees.  21  and  22  §  28.  Each  Clerk  has  to  give  security,  in  such  form  and 
to  such  amount  as  the  Colonial  Treasurer  may  direct,  for 
duly  accounting  for  fees,  fines,  and  moneys  received  by  him, 
and  is  to  keep  an  account  thereof,  and  of  all  moneys  paid 
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into  or  out  of  Court  under  executions  or  otherwise,  and 
enter  the  same  in  a  book  belonging  to  the  Court,  and  to  do 
all  the  duties  incident  to  his  office,  or  which  may  be  pre- 
scribed by  any  rules  made  in  that  behalf. 

§  29.  Every  Court  is  to  have  a  Bailiff,  appointed  by  the  Bailiff. 
Jiistices  and  holding  office  at  their  pleasure,  and  payable  out  J^*  ^^^ 
of  the  fees  and  fines,  subject  to  the  previous  approval  of  the  (P.  s.  Act, 
amount  by  the  Governor.  ^®^»  "•  ^'^ 

§  80.  The  fees  and  fines  received  at  such  Courts  arc  to  Pnyingovcr 
be  accounted  for,  and  the  balances,  after  authorized  expen-  p.s!Actl866 
diture,  paid  over  to  the  Colonial  Treasurer,  in  such  manner  »•  2J4u 
and  at  such  times  as  he  shall  direct ;  and  he  has  power  to 
make  rules  and  regulations  respecting  such  matters,  and  as 
to  the  bank  or  other  place  of  deposit  in  which  such  moneys 
shall  be  kept  till  paid  over,  and  the  manner  in  which  they 
shall  be  drawn  out  of  the  place  of  deposit. 

§  31.  The  Chairman  of  the  Court  is  bound  to  audit  the  Monthly  audit 
Clerk's   accounts   once   a  month,  and  the  expenditure  for    ^•^^* 
holding  the  Courts  and  deducting  the  business  is  to  be  made 
under   authority  in   writing  from  the   Chairman,   without 
which  no  payment  is  to  be  incurred. 

§  32.  Additional  provisions  are  made  by  "  The  Justices 
of  the  Peace  Act,  1866,''  affecting  Clerks  of  Petty  Sessions. 

§  33.  The  fees  to  be  taken  by  them  are  set  forth  inTabloofFcce. 
Schedule  [A]  of  the  Act,  and  a  table  of  them  is  to  be  hung  Jg^*  m*^Vi2 
up  in  a  conspicuous  position  in  the  place  where  Courts  of  143. 
Petty  Sessions  are  usually  held,  and  also  in  the  offices  of^  ouxao.o.) 
the  Clerks. 

§  34.  It  is  provided  that  Clerks  may  refuse  to  do  any  Penalties  for 
act  for  which  a  fee  is  payable  until  it  shall  have  been  paid.  C^p  *  .  ^gg^ 
Clerks  are  made  liable  to  a  penalty  of  c€20  for  taking  a  s.  145. 
larger  fee  than  is  appointed  by  the  Act,  to  be  recovered  by 
action  in  the  Supreme  or  District  Court  by  any  one  who 
will  sue  for  it. 
2 
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To  whom  fees  §  35.  The  Act  of  1866  farther  provides,  that  all  fees, 
Sec.  iSa  fines,  costs,  and  other  moneys  payable  upon  any  conviction 
or  order  of  Justices,  and  upon  any  recognizance  declared 
forfeited  by  Justices,  shall  be  payable  ju  Hie  first  instance  to 
the  Clerk  of  Petty  Sessions,  if  the  conviction  or  order  was 
made  at  the  Petty  Sessions  Court  ;(^)  and  the  Clerk  may 
sue  for  and  recover  the  same  from  the  parties  liable  to  pay ; 
and  any  distress  warrant  must  direct  the  constable  or  other 
person  executing  it  to  pay  the  sum  levied  to  the  Clerk  of 
the  Petty  Sessions  District  within  which  the  order  or  con- 
viction was  made.  (2)  Further,  if  any  person  pays  any 
money  under  a  conviction  or  order  to  a  constable  or  other 
person,  such  constable  or  person  shall  pay  it  over  to  the 
Clerk  of  the  Petty  Sessions  or  of  the  Resident  Magistrate's 
Court  of  the  district  within  which  such  conviction  or  order 
was  made. 

Payment  in  §  86.  If  any  person  committed  under  an  order  or  con- 

JT?^Act  1866  ^c*-^^^  f^^  non-payment  of  money  desire  to  pay  the  same, 

B.  148.  and  costs,  before  the  expiration  of  the  imprisonment,  he 

may  pay  to  the  gaoler,  who  must  indorse  the  amount  and 

date  of  payment  on  the  warrant,  and  pay  the  same  to  the 

Clerk  of  the  Petty  Sessions  or  Resident  Magistrate's  Clerk. 

Payment  by  §  37.  All  sums  received  by  the  Clerk  under  the  fore- 

a^Un!"^      going  provisions  are  to  be  forthwith  paid  by  him  to  the 
Ibid.  parties    to    whom    they    are    payable,    according    to    the 

directions  of  the  Act  on  which  the  information  or  complaint 
was  framed ;  and  if  there  be  no  such  directions,  then  to  the 
Colonial  Treasurer  or  any  Sub-Treasurer,  who  shall  give  a 
receipt.      Clerks  and  gaolers  are  farther  directed  by  the 

{})  If  the  conyiction  or  order  was  made  at  a  Besident  Magistrate's  Court, 
the  payment  is  to  the  Besident  Magistrate's  Clerk. 

(*)  If  the  oonyiction  or  order  was  made,  not  within  a  Petty  Sessions 
District,  but  within  a  Besident  Magistrate's,  the  payment  must  be  to  the 
Besident  Magistrate's  Clerk.  But  if  the  place  within  which  the  oonyiction 
or  order  was  made  was  within  both  a  Petty  Sessions  and  a  Besident  Magis- 
trate's District,  it  would  seem  the  payment  must  be  to  the  Clerk  of  the  Petty 
Sessions. 
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Justices  of  the  Peace  Act  to  keep  accounts  of  all  sucli 
moneys  so  received  in  the  form  contained  in  the  Schedule  of  Form  No.  4. 
the  Act,  p)  or  to  tiielike  effect,  as  the  Colonial  Treasurer  may 
direct.  \ 

§  38.  By  the  Act  of  1865,  the  Courts  of  Petty  Sessions  Powers  of 
were  empowered  to  exercise  all  the  jurisdiction  of  Resident  ^"^fTg^  ^**' 
Magistrates  except  the  extended  civil  jurisdiction  under  the  r.  S.  Act, 
Act  of  1862 ;  and  in  the  Resident  Magistrates  Consolidation  ^®^^' "'  ^^' 
Act  of  1867,  fresh  provisions  are  contained  for  enabling  them 
to  exercise  similar  powers  in  civil  cases  where  the  matter  in 
dispute  does  not  exceed  £20,  and  for  giving  the  Chairman 
of  Petty  Sessions  the  same  power  as  a  Resident  Magistrate 
in  Native  cases. 

The  powers  of  Resident  Magistrates  in  respect  of  their 
civil  jurisdiction  and  jurisdiction  over  Natives,  which  it  is 
thus  within  the  competency  of  the  Courts  of  Petty  Sessions 
to  exercise,  will  be  indicated  in  a  later  part  of  the  work, 
where  the  provisions  of  the  law  of  the  Colony  affecting  that 
class  of  magistrates  will  be  set  forth  at  length. 

§39.  But  with  regard  to  the  ordinary  jurisdiction   of  Ordinary 
Justices,  it  would  appear  that  the  Courts  of  Petty  Sessions  P<>^®"' 
established  under  the  Act  are  only  invested  with  the  same 
powers  as  single  Justices,  or  two  or  more  Justices  sitting 
together  elsewhere  than  in  Courts  of  Petty  Sessions. 

§  40.  They  may  exercise  the  ordinary  judicial  powers  of  Judicial  and 
one  or  more  Justices  in  cases  of  summary  convictions  and  ™*^*«™^" 
orders,  and  the  ministerial  power  of  any  Justice  in  examining 
charges  of  indictable  offences. 

§  41.  There  is  no  direction  or  suggestion  in  the  Act  as  ProMroasef 
to  the  cases  which  should  be  left  to  the  Courts  of  Petty  Q^^i^' 
Sessions  to  entertain  or  decide ;  but  it  may  be  assumed  that 
when,  without  undue  delay  or  expense,  any  information  ©r 
complaint  for  a  matter  to   be  dealt  with   summarily  by 
conviction  or  order,  not  being  of  a  trifling  character  (such  as 

0)  No.  (57)  in  the  Soliadale  of  the  Act. 
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drunkenness  or  common  assaults)^  can  be  heard  before  the 
Petty  Sessions  Court,  it  would  be  well  for  Justices  who  are 
first  applied  to,  to  adjourn  the  case  or  remand  the  accused, 
so  as  to  ensure  the  hearing  at  such  ,Court.  It  would  not, 
however,  be  proper  to  take  this  course  in  cases  of  parties 
apprehended  a  considerable  time  before  the  next  sitting  of 
such  Court,  where  the  offence  chained  was  not  serious  and 
the  case  presented  no  difficulty.  With  respect  to  the 
examination  of  charges  of  indictable  offences,  it  may  almost 
be  assumed  that  unless  the  case  be  of  considerable  import- 
ance, or  it  be  peculiarly  convenient  to  have  it  examined 
Jbefore  the  Court  of  Petty^Sessions,  it  would  not  be  desirable, 
ordinarily,  to  postpone  the  examination  to  such  Court,  if  the 
Court  were  not  about  to  sit  speedily ;  and  at  all  events,  that 
it  would  only  in  rare  cases  be  justifiable,  if  all  the  evidence 
were  forthcoming,  to  postpone  the  examination  to  a  sitting 
of  the  Petty  Sessions  Court,  which  would  prevent  the  case,  if 
sent  for  trial,  from  being  tried  at  the  first  practicable  Circuit 
Court  after  the  information. 
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CHAPTER  III. 

THE  LAW  OF  EVIDENOE  AND  THE  EXEEOISE  OF 

DISCBETIONABY  POWERS. 

GENERAL   OBSERVATIONS. 

§  42.  Although  Justices  of  the  Peace  cannot  be  expected,  Duty  of 
either  in  the  execution  of  their  summary  jurisdiction  or''^"®^^"^' 
in  the  preliminary  examinations  of  charges  of  indictable 
oflEcnccs,  to  decide  nice  questions  with  respect  to  the  admis- 
sibility of  evidence,  there  is  no  doubt  that  they  arc  bound 
by  the  laws  of  evidence  generally,  and  ought  always  to  act 
within  the  true  spirit  of  them.  Indeed  it  is  impossible  for 
Justices  to  arrive  at  satisfactory  conclusions  on  matters 
which  they  themselves  have  to  determine,  or  to  put  cases 
which  come  before  them  for  preliminary  investigation  into  a 
proper  train  for  the  decision  of  another  tribunal,  without 
some  acquaintance  with  the  general  principles  of  this  most 
important  branch  of  the  law. 

When  they  are  acting  judicially, — either  exercising  a 
discretionary  power,  or  conclusively  determining  on  any 
question  within  their  jurisdiction, — they  ought,  as  far  as  they 
can,  to  apply  and  be  governed  by  the  established  rules  of 
evidence;  though  not  in  a  narrow  or  strict  manner,  but 
having  regard  to  the  spirit  rather  than  to  the  letter  of  the 
rules.  When  they  are  acting  ministerially  in  the  preliminary 
investigation  of  charges  within  the  jurisdiction  of  another 
tribunal,  it  would  appear  that  they  may  with  propriety  listen 
to  statements  not  strictly  admissible  in  evidence,  for  the 
purpose  of  arriving  at  evidence  of  a  more  legitimate  kind^ 
but  always  keeping  in  view  the  necessity  for  some  legally 
admissible  evidence  to  establish  the  charge. 

§  4S.  AU^rules  of  evidence  are  founded  upon  reason  and  Foundation  of 
experience^  or  considerations  of  general  convenience  and  ^j^dence?  ' 


14t  C-  HI.]  THE  LAW  OP  EVIDENCE,  ETC. 

public  policy.  Their  object  is  to  arrive  at  truth  respecting 
the  matters  inquired  into,  by  the  surest  and  safest  methods, 
regard  being  had  to  the  general  applicability  of  their 
doctrines. 

The  principal  means  by  which  they  ordinarily  seek  to 
achieve  this  object,  are  to  require  that  evidence  should  be 
given  under  the  sanction  of  an  oath  or  something  equivalent, 
by  persons  having  some  religious  belief  and  sense  of  moral 
responsibility;  and  to  exclude  every  species  of  document 
and  statement  which  is  in  its  nature  and  principle  untrust- 
worthy, as  being  irrelevant,  or  likely  to  mislead  and  create 
prejudice;  to  sift  the  evidence  adduced,  and  ascertain  its 
value ;  and  to  insist  on  the  most  satisfactory  kind  of  evidence 
of  which  the  nature  of  the  case  will  permit :  certain  definite 
exceptions,  relaxations,  and  substitutes  being  permitted,  in 
order  to  prevent  failures  of  justice  and  great  practical 
inconveniences,  which  might  result  from  the  uniform  and 
unbending  application  of  the  general  rules. 

It  is  hoped  that  the  following  brief  outline  of  the 
principal  rules  and  maxims  will  be  found  practically 
useful. 

It  may  be  convenient  to  consider  the  subject  in  the 
following  order  :  first,  whose  duty  it  is  to  adduce  evidence ; 
secondly,  what  must  be  proved ;  and  thirdly,  how  it  is  to  be 
proved. 

ON   WHOM   THE   BURDEN    OF   PROOF   LIES. 

Oeneralljon         §44.  The  burden  of  proof  generally  lies  on  the  party 
fide?^™***^^  who  substantially  asserts  the  affirmative  of  a  question  at 
issue. 

In  criminal  and  penal  proceedings,  the  burthen  of  proof 
lies  upon  the  prosecutor  or  informant,  on  the  ground  that 
the  innocence  of  the  accused  is  to  be  presumed,  until  every 
fact  necessary  to  substantiate  the  charge  against  him  has 
been  established  by  evidence ;  and  therefore,  even  negative 
matter,  if  necessary  to  constitute  the  offence,  must  be  proved 
on  the  part  of  the  prosecutor  or  informant,  unless  the  ontis 
be  thrown  on  the  accused  by  some  l^islative  provision. 


THE  LAW  or  ETlDByCE,  ETC.  [c.  HI.  15 

§  45.  In  several  cases  which  will  be  found  under  their  Proof  of 
separate  headings  in  the  Alphabetical  Digests^  where  an  act  is  ^^J^^^  ^' 
made  punishable  unless  the  party  doing  it  had  authority, 
consent,  or  lawful  excuse  for  doing  it^  the  burthen  of  proving 
authority,  consent,  or  excuse  for  the  act  complained  of,  is, 
from  motives  of  convenience  and  public  justice,  cast  upon 
the  accused,  by  statute ;  and  in  cases  determinable  on  sum- 
mary conviction  generally,  if  the  information  negatives  any 
exception,  exemption,  proviso  or  condition,  in  the  Act  on  j.  p.  Act, 
which  it  is  framed,  it  is  unnecessary  for  the  informant  to  ^®^*  •'  ^* 
prove  the  negative,  but  the  defendant  may  prove  the  affir- 
mative if  he  desires  to  take  advantage  thereof. 

§  46.  And  whenever  the  essentials  of  an  offence  are  Fresh  matter, 
established  on  the  part  of  the  prosecution,  and  the  accused 
relies  on  fresh  matter  by  way  of  contradiction,  explanation, 
excuse,  justification  or  mitigation,  it  lies  upon  him  to  prove 
such  matter,  either  by  cross-examination  of  the  witnesses, 
or  by  the  documents  produced  for  the  prosecution,  or  by 
witnesses  or  documents  produced  by  himself. 

§  47.  It  may  be  noticed  here,  that  on  a  charge  of  murder  Malice  in 
the  prosecutor  is  not  in  the  first  instance  bound  to  prove  ^<'°"<^** 
malice,  as  the  law  presumes  all  killing  to  be  murder  until 
the  contrary  appears.  It  lies,  therefore,  on  a  person  accused 
of  murder,  when  the  fact  that  he  killed  the  deceased  has 
been  established,  to  show  that  the  circumstances  are  such,  or 
to  prove,  if  he  can,  either  by  the  witnesses  for  the  prose- 
cution or  by  independent  evidence,  that  the  killing  was 
justifiable  or  excusable,  or  such  as  to  amount  to  no  more 
than  manslaughter;  imless  the  facts  proved  against  him  of 
themselves  negative  the  malice. 

In  civil  cases,  each  party  must  establish  by  proof  the 
affirmative  matter  upon  which  he  relies. 

WHAT   MUST   BE    PROVED. 

Essential  and  relevant  facts, 
§  48.  The  rule  on  this  subject  is,  that  the  evidence  must  Essential  and 
be  relevant  and  confined  to  the  pmnts  at  issue,  and  must     ^^^^ 
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prove  all  that  is  essential  to  make  out  the  case.  The  facts 
which  arc  essential^  and  require  to  be  established  in  each 
particular  case^  will  be  found  under  the  proper  heads  in  the 
Alphabetical  Digests  in  another  part  of  this  work. 


ThinffS  judicially  noticed  without  Proof. 
Tilings  judici-        §  49,  But  thcrc   arc  various   things  of  which  it  is  not 

ally  noticed  .         .  .  t  'ii         •  •     •      i  •   •! 

without  proof,  accessary  to  give  any  evidence,  cither  in  criminal  or  civil 
proceedings,  namely,  those  of  which  all  tribunals  must  take 
judicial  notice,  and  which  arc  presumed  to  be  within  the 
knowledge  of  all  tribunals. 

Among  the  most  important  of  these  are,  the  Common 
and  Statute  Law  applicable  to  the  Colony,  as  above  defined ; 
the  law  of  Nations  (but  not  the  laws  of  foreign  Countries 
or  of  other  Colonies, — which  must  be  proved  as  matter  of 
Official  Docu-  fact)  j  the  prerogatives  of  the  Crown,  the  Articles  of  War, 
dence  Act  ^^  ^^^  Royal   Proclamations   (copies  being  admissible  to   in- 
1860,"  88.*2,    struct  the  Court) ;  the  Privy  Seal,  the  Public  Seal  of  the 
'  *  Colony,  the  Seals  of  the  Provinces  of  New  Ulster  and  New 

Munster,  and  other  official  Seals,  under  virtue  of  any  law 
Official  signa-  of  the  Colony  or  of  any  Provincial  Council ;  the  signatures 
tures.  q£  ^l^g  Judges  of  the  Supreme  Court,  the  signature  of  the 

Registrar-General  and  District  Registrars  to  any  official 
document,  under  "The  Land  Registry  Act,  I860;"  the  juris- 
diction and  authority  exercised  de  facto  by  the  Sovereign 
and  the  Government  of  the  Colony ;  the  local  divisions  of 
Comtitution,  the  Colony;  the  political  constitution  of  the  Government 
^'  and  its  public  offices ;  the  existence  of  a  war  recognized  in 

public  proclamations. 
Actsof  Aspcm-       It  is  to  be  noticed  that  every  Act  of  the  Greneral  Assembly 
prctation  Act,  ^^  to  be  taken  as  a  public  Act,  and  so  judicially  noticed, 
1868."  unless  it  contains  a  provision  to  the  contrary. 

Course  of  The   ordinary   course  of  nature — as,  for  instance,   the 

period  of  gestation  of  animals,  and  the  succession  of  time, 
and  the  coincidence  of  days  and  dates — need  not  be  proved. 

AlnjaKftcs.  Almanacs  or  Calendars  may  be  referred  to  by  any  tribunal 
for  instruction  as  to  the  natural  facts  therein  set  forth. 
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without  proof  of  their  correctness.    Moreover,  Dictionaries  Dictionaries. 
may  be  looked  to  for  the  purpose  of  assisting  in  determining 
the  interpretation  of  words,  without  any  evidence  respecting 
them. 


HOW   THE    NECESSARY   MATTERS   MUST   BE    PROVED. 

The  next  question  is.  How  the  matters  which  must  be 
proved  are  to  be  established  by  Evidence  ? 

§  50.  The  general  rule  which  is  the  foundation  of  all  Best  cYidenoe. 
the  other  rules  on  this  subject  is,  that  the  best  evidence 
should  be  given  of  which  the  case  is  susceptible ;  and  for 
that  purpose — 

§  51.  It  must  be  relevant,  as  we  have  seen  before;  andRolevant. 
all  collateral  matter,  not  bearing  upon  the  particular  subject 
of  inquiry,  should  be  excluded. 

§  52.  The  evidence  must  correspond  with  the  allegations  Correspond- 
sought    to  be  established ;    although  it  is  enough  if  the  nu^^tbns. 
substance  of  them  be  proved :   and  there  are  powers  of 
amendment  in  case  of  variances  between  evidence  and  alle- 
gations, which  will  be  noticed  elsewhere. 

§  53.  Secondary  evidence  ought  not  to  be  admitted,  if  Secondary 

•1  -Ltx'jc*  J  'J  •    evidence. 

pnmary  evidence  can  be  obtained.  Secondary  evidence  is 
that  which  of  itself  indicates  the  existence  of  a  more 
original  source  of  information ;  and  primary  is  that  which 
in  the  eye  of  the  law  affords  the  greatest  certainty  as  to 
the  fact  in  issue. 

The  most  common  illustration  of  this  rule  is,  that  Oral  evic'ence 
except  where  there  is  some  statutory  provision  to  the?^,^^Zt. 
contrary,  the  contents  of  a  written  instrument,  or  any 
statement  in  writing,  which  is  capable  of  being  produced, 
cannot  be  proved  by  oral  evidence,  or  by  a  copy,  until  the 
absence  of  the  instrument  itself  has  been  satisfactorily 
accounted  for,  as  being  lost  or  destroyed  or  incapable  of 
being  produced.  When  the  written  document  is  in  the 
poflsession  of  one  of  the  litigant  parties,  if  he  fail  to 
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produce  it,  after  notice  given  to  him  by  his  adversary, 
the  latter  may  give  secondary  evidence  of  it. 

"When  the  law  requires  a  contract  or  other  matter  to 
be  in  writing,  no  other  evidence  than  by  the  production 
of  the  document  itself  can  be  given,  until  it  is  first  proved 
that  the  contract  was  duly  made  in  writing,  and  that  the 
writing  has  been  lost  or  destroyed,  or  is  in  the  hands  of 
the  other  party,  who  has  had  notice  to  produce  and  has  failed 
to  do  so. 
No  degrees.  It  is  a  rule  that  there  are  no  degrees  of  secondary 

evidence;  and  therefore,  when  a  written  document  cannot 
be  produced,  parol  or  oral  evidence  of  its  contents  may  be 
given  although  there  may  be  a  copy  of  it  in  existence.  But 
this  does  not  apply  to  cases  where  copies  are  expressly  made 
evidence  by  Statute. 

Hearsay.  §  54.  Hearsay   evidence,   or  evidence    derived    by  the 

witness  from  the  statement  of  third  parties,  or  from 
conversations  with  such  parties,  or  from  sources  other  than 
the  witness's  own  knowledge,  is,  with  few  exceptions,  inad- 
missible in  all  judicial  investigations.  It  is  requisite,  for 
very  obvious  reasons,  that  a  witness  should  be  confined 
to  those  facts  which  have  come  within  his  own  personal 
knowledge,  and  that  he  should  not  give  as  evidence  that 
which  he  only  knows  by  the  information  of  others.  Even 
if  thoe(b  other  persons  cannot  be  called  as  witnesses,  the 
consideration  that  their  statements  were  not  made  on  oath, 
or  under  a  grave  sense  of  responsibility,  and  that  the  party 
whom  they  might  affect  had  no  opportunity  of  cross-examining 
with  respect  to  them — not  to  speak  of  the  dangers  of 
mistake  and  misconception,  and  of  misrepresentation,  inten- 
tional and  unintentional,  by  the  reporter,  which  experience 
proves  to  be  so  common — is  sufficient  to  make  this  kind  of 
evidence  most  untrustworthy  and  dangerous  for  the  purpose 
of  any  judicial  conclusion.  (^)     As  elsewhere  suggested,  it 

(*)  There  is  a  game  mentioned  by  Mr.  Babbage  in  his  Memoirs,  called 
Bussian  Scandal,  which  illustrates  in  a  most  impressive  manner  the  dangers 
of  trusting  to  hearsay  eridence. 
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would  be  quite  competent  for  Justices^  at  all  events  on 
preliminary  inquiries,  to  attend  to  such  evidence,  for  the 
purpose  of  arriving  at  better;  but  they  ought  never  to  act 
judicially  on  such  evidence  only. 

§  55.  There  are  however  some  classes  of  declarations  of  Exception  to 
third  persons  which  may  be  treated  as  original  evidence ;  "^®* 
as  where  the  question  is  whether  in  point  of  fact  a  state- 
ment was  made  or  not,  not  whether  it  was  true  or  false ; 
when  the  expression  of  bodily  or  mental  feelings  is  part  of 
the  subject  of  the  inquiry ;  where  a  declaration  or  state- 
ment was  part  of  the  transaction,  (the  res  gesta),  inquired  ResgeMta. 
into ;  when  such  statement  was  against  the  interest  of  the 
party  making  it,  or  when  it  was  made  in  the  ordinary  course 
of  business  or  official  duty. 

Moreover,  it  is  usual  to  admit  evidence  of  the  fact  that  Complaint. 
a  complaint  was  made  by  a  person  injured,  of  a  particular 
offence,  though  the  details  of  the  statement  are  not  admis- 
sible.    And  this,  in  cases  of  rape  and  similar  offences^  is 
evidence  of  much  importance. 

There  is  another  important  case  in  which  the  English  Djingdeclara- 
law  of  evidence  permits  secondary  evidence  of  a  declaration,  *^*'^- 
namely,  when  a  declaration  is  made  by  a  person  being  and 
knowing  himself  to  be  at  the  point  of  death,  or  believing 
that  he  never  can  recover, — relating  to  the  cause  of  death  i 
which  is  receivable  as  evidence  of  the  cause  of  death,  on  the 
ground  that  it  was  made  under  a  sanction  as  solemn  as  that 
of  an  oath. 

Besides  these  exceptions,  statements  made  by  persons  Depositions, 
since  dead  or  unable  to  travel,  taken  down  by  Justices 
in  the  form  of  depositions,  in  manner  prescribed  by  "The 
Justices  of  the  Peace  Act,  1866,''  s.  72,  and  "  The  Law 
Amendment  Act,  1868,''  s.  2,  are,  as  will  be  seen  hereafter, 
under  certain  circumstances,  receivable  in  evidence. 

§  56.  This  rule  against  hearsay  evidence  does  not  apply  statement  in 
to  cases  of    statements    made,   or    conversations,    in  the  P'^'^oe  of 

party. 

presence  of  the  party  against  whom  they  are  offer«d^  which 
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Belief. 


Opinion  of 
experts. 


Reputation. 


are  always  admissible  as  evidence  against  such  party,  as 
will  be  seen  post,  ''  Admissions/' 

§  57.  But  though,  as  a  general  rule,  witnesses  can  give 
evidence  only  of  facts  within  their  own  knowledge,  there 
are  exceptional  cases  in  which,  being  unable  to  speak  with 
certainty,  they  may  express  their  opinion  or  belief;  as  for 
instance,  with  respect  to  the  identity  of  persons  and  things. 

And  also,  whenever  the  subject-matter  of  inquiry  so 
far  partakes  of  the  character  of  a  science  or  art  as  to 
require  a  course  of  previous  habit  or  study  in  order  to 
obtain  a  competent  knowledge  of  it,  the  opinion  of  experts 
is  admissible  in  evidence.  The  cases  in  which  evidence  of 
this  kind  is  most  usually  given  are  those  in  which  medical 
skill  and  knowledge  are  required. 

Besides  this,  good  character  and  other  matters  of  repu- 
tation, when  they  are  relevant  and  otherwise  admissible, 
cannot  be  objected  to  on  the  ground  that  they  are  not 
matter  of  fact,  but  only  of  hearsay. 

These  general  rules  being  kept  in  view,  the  different 
kinds  of  evidence  may  be  briefly  considered  under  the 
following  heads :  presumptions ;  admissions  and  confcs- 
sions ;  Tnritten,  printed,  and  documentary  evidence ;  and  the 
oral  testimony  of  witnesses. 


PRESUMPTIONS. 

Nature  of  §  58.  It  is  not  ucccssary  that  everything  which  requires 

presumptions,  ^q  }qq  proved   should  be  established  by  means   of  direct 
testimony. 

There  are  various  facts  or  propositions  which  may  be 
presumed  from  the  existence  of  others ;  and  of  these  pre- 
sumptions, some  are  of  a  general,  and  some  of  a  specific 
character;  some  are  very  strong  or  violent,  some  merely 
probable,  and  others  of  little  weight.  It  would  be  out  of 
place  here  to  go  into  the  scientific  distinctions  between 
presumptions  of  law  and  presumptions  of  fact,  or  presump- 
tions of  law  which  are  conclusive  and  those  which  arc 
disputable ;  but  instances  of  a  few  of  the  most  usual  cases 
of  presumptions  may  be  useful. 


THE  LAW  OP  EVIDEirCE,  ETC.  [c.  IH.  21 

§  59.  It  is  a  presumption  of  law,  which  cannot  be  rebutted  Knowledge  of 
by  evidence,  that  every  person  subject  to  the  law  is'*- 
acquainted  with  the  law ;  and  none  can  set  up  his  ignorance 
of  the  law  as  an  excuse  for  a  breach  or  non-performance 
of  it.  Great  as  may  be  the  hardship  occasionally  produced 
by  the  application  of  this  presumption,  it  needs  but  little 
reflection  to  see  that  there  could  be  no  regular,  steady,  and 
consistent  administration  of  justice  without  it. 

§  60.  Every  one  is  deemed  innocent,  till  he  is  proved  Innocence. 
to  be  guilty  of  an  offence;  and  inasmuch  as  a  person 
of  good  character  in  respect  of  honesty  is  presumed  less 
likely  to  commit  an  offence  involving  dishonesty  or  fraud, 
and  a  person  of  good  character  in  respect  of  temper  and 
peaceable  conduct  to  commit  offences  of  violence,  than  if 
they  did  not  bear  such  character,  evidence  of  such  character 
is  admissible  for  the  purpose  of  turning  the  scale  in  favour 
of  a  person  accused,  when  the  evidence  is  not  otherwise 
conclusive.  By  parity  of  reason,  evidence  of  bad  character 
ought  to  be  admissible ;  but  such  evidence  is  not  admitted 
by  the  Law  of  England  or  New  Zealand,  for  fear  that  it 
might  unduly  affect  the  tribunal  against  the  accused. 

§  61.  A  sane  person  of  the  age  of  discretion  is  con- Intention, 
clusively  presumed  to  contemplate  and  intend  the  natural 
and  probable  consequences  of  his  own  voluntary  acts. 
Thus,  an  intent  to  kill  or  wound  must  be  inferred  from 
the  deliberate  use  of  a  deadly  or  dangerous  weapon.  An 
intent  to  defraud  must  be  presumed,  say  in  cases  of 
forgery  or  false  pretences,  where  the  act  of  the  accused 
necessarily  tends  to  defraud  another. 

§  62.  With  respect  to  age,  it  is  a  conclusive  presumption  Presumption 
of  law  that  an  infant  under  seven  years  of  age  cannot  be  "  *^  ^^' 
guilty  of  felony ;  that  a  female  under  ten  is  incapable  of 
consenting  to  sexual  intercourse;  and  that  a  boy  under 
fourteen  is  incapable  of  committing  rape,  or  an  assault  with 
intent  to  commit  rape.  Infants  between  seven  and  fourteen 
yean  of  age  are  primd  facie  supposed  to  be  incapable  of 
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crime ;  but  evidence  of  deliberation,  cunning,  and  malice,  is 
admissible  to  rebut  the  presumption :  and  there  are  cases 
in  the  books  in  which  children  of  eight,  nine,  and  ten 
years  of  age,  were  found  guilty  and  executed  for  murder 
and  arson. 

BCarried  §  63.  A  married  woman  who  takes  part  with  her  husband 

women.  ^  ^   principal  in  the  commission  of  a  crime,  other  than 

treason  or  homicide,  is  presumed  to  act  under  her  husband's 
coercion ;  but  that  presumption  may,  it  seems,  be  rebutted 
in  all  cases,  by  positive  proof  that  she  acted  as  a  free  agent. 
And  it  is  rebutted,  when  she  appears  to  have  been  both  the 
instigator  and  the  actual  perpetrator  of  the  offence,  or  to 
have  acted  in  the  absence  of  her  husband.  The  keeping  of 
a  disorderly  house  is  an  offence  of  which  married  women 
have  often  been  held  guilty.  A  married  woman  who  insti- 
gates her  husband  to  the  commission  of  a  crime  without 
taking  part  in  it,  is  not  presumed  to  be  imder  coercion, 
and  may  be  punished  as  an  accessory  before  the  fact.  Yet 
harbouring  and  concealing  her  husband  after  the  commission 
of  a  crime  will  not  make  a  married  woman  punishable  as 
an  accessory  after  the  fact. 

Becent  posses-  §  64.  Recent  possession  of  stolen  goods — ^that  is,  the 
^m  of  stolen  possession  of  goods  proved  to  have  been  stolen,  soon  after 
they  were  stolen — raises  so  strong  a  suspicion  against  the 
possessor,  that  he  is  generally  presumed  to  have  stolen  the 
goods,  unless  he  give  an  account  of  the  manner  in  which 
he  became  possessed  of  them  innocently,  which  is  either 
supported  by  evidence,  or  is  so  satisfactory  under  all  the 
circumstances,  without  the  production  of  evidence,  as  to 
rebut  the  presumption  of  guUt. 

Starength  of  §  65.  This  is  the  commonest  of  all  cases  of  presumptive 

variMmaUy.  evidence.  The  strength  of  the  presimiption  varies  widely, 
according  to  the  nature  of  the  goods,  the  circumstances  and 
position  of  the  accused,  and  the  length  of  time  which  has 
elapsed  between  the  theft  and  the  discovery  of  the  goods 
in  his  possession.     For  instance,  to  ask  a  shopkeeper  to 
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account  for  the  possession  of  a  marked  shillings  even  the 
day  after  it  was  stolen  from  another^  might  be  tmreasonable^ 
as  the  shilling  might  have  passed  through  various  hands  in 
the  meantime^  and  the  shopkeeper  might  have  received  it, 
without  noticing  the  mark,  from  any  one  of  a  great  number 
of  persons  who  had  been  in  his  shop.  But  it  would  be  only 
reasonable  to  expect  that  a  labourer  found  in  possession  of 
a  watch  several  months  after  it  was  stolen,  or  any  one  found 
in  the  possession  of  a  horse  (unless  he  were  a  horsedealer, 
or  the  possessor  of  a  great  nimiber  of  horses)  twelve  months 
after  it  had  been  taken,  would  be  able  to  give  a  satisfactory 
account  of  the  mode  in  which  he  came  into  possession  of 
the  thing  or  animal  stolen;  and  in  the  absence  of  such 
account,  it  would  be  reasonable  to  conclude  that  he  had 
stolen  it. 

§  66.  As  a  general  rule,  the  fact  of  theft  or  loss  of  the  goods  Fact  of  theft, 
must  be  proved  before  the  presumption  derived  from  posses- 
sion can  arise ;  but  there  are  cases  where  the  fact  of  theft 
may  be  presumed  from  the  circumstances,  without  any 
evidence  of  loss  or  missing  of  the  goods.  Such  for  instance 
would  be  the  case,  if  a  man  were  seen  to  break  into  a  cellar 
containing  casks  of  wine,  being  sober  at  the  time,  and  were 
seen  to  come  out  of  it  an  hour  or  two  afterwards  in  a  state 
of  intoxication.  In  such  case,  it  would  be  perfectly  just  to 
presume  that  he  had  stolen  some  wine,  although  none  could 
be  otherwise  proved  to  have  been  missed  or  lost. 

§  67.  There  are  cases  which  bear  a  close  analogy  to  those  Possession  a 
of  recent  ])ossession  of  stolen  goods,  where,  for  the  purpose  of  ^^"©^^^^^K 
proving  who  the  person  was  who  committed  an  offence, 
something  found  in  his  possession  is  used  as  a  link  of  con- 
nection between  the  act  and  the  person;  as  for  instance 
when  an  accused  person  is  found  in  possession  of  a  knife  with 
a  broken  blade,  and  the  corresponding  part  of  a  knife  blade 
is  found  in  a  door  or  window  or  box  that  has  been  broken 
open ;  or  when  on  a  charge  of  murder  or  unlawful  shooting, 
a  piece  of  paper  is  found  in  the  pocket  of  a  suspected  person 
which  is  proved  to  correspond  minutely  with  another  piece 
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Guilty  know- 
ledge. 


of  paper  discharged  from  the  gun  used  in  the  commission  of 
the  offence.  The  weight  and  value  of  such  presumptions 
must  necessarily  vary  according  to  the  surrounding  circum- 
stances. 

§  68.  Guilty  knowledge,  when  it  is  one  of  the  ingredients 
of  an  offence,  is  generally  incapable  of  direct  proof,  and  must 
be  established  by  reasonable  presumption  from  other  facts. 

Thus,  in  the  common  case  of  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  the  guilty  knowledge 
must  be  inferred  or  presumed  from  the  conduct,  language, 
position,  relations,  and  the  circumstances  of  the  accused. 

The  receiving  and  pledging  of  other  goods  stolen  from 
the  same  person,  but  not  from  different  persons,  has  been 
admitted  as  some  evidence  of  guilty  knowledge  of  a  receiver: 
and  in  the  case  of  uttering  bad  coin,  evidence  is  admissible 
of  the  possession  of  other  similar  bad  coin,  or  of  coining 
materials,  or  of  other  acts  of  uttering,  to  show  the  guilty 
knowledge  of  the  accused. 

§69.  There  is  a  general  maxim  that  all  things  arc 
presumed  to  have  been  done  properly  and  regularly,  till  the 
contrary  appears ;  which  applies  generally  to  all  acts  of  an 
official  and  judicial  character.  Thus  a  reasonable  intend- 
ment will  be  made  to  support  an  order  of  Justices,  provided 
jurisdiction  appear  on  the  face  of  it,  though  no  presumption 
would  be  made  to  give  them  jurisdiction.  But  with  respect 
to  convictions,  the  rule  is  that  the  Court  can  intend  {Le. 
presume)  nothing  in  favour  of  convictions,  and  will  intend 
nothing  against  them.  A  lost  document,  or  one  not  pro- 
duced pursuant  to  order,  will  be  deemed  to  have  been  duly 
stamped,  unless  there  be  evidence  to  the  contrary. 

Another  application  of  this  maxim  is,  that  persons  acting 
in  an  official  capacity,  as  for  instance  in  the  capacity  of 
judge,  justice,  constable,  &c.,  are  presumed  to  have  been 
duly  appointed,  unless  the  contrary  be  shown. 

Continuance.         §  70,  There  is  a  presumption  in  favour  of  the  continu- 
^^auce  of  the  existence  of  any  person,  relation,  or  state  of 


Regularity 
presumed. 


OlBcial  cbar- 
acter. 
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things,   once  established  by  proof,  until  the  contrary  is 
shown. 

As  to  the  presumption  of  human  life  :  if  the  fact  that  a  Life, 
person  was  aKve  at  a  given  time  has  been  established,  and 
there  is  no  further  evidence  on  the  subject  one  way  or  the 
other,  the  person  will  be  presumed  to  be  still  alive,  till  after 
the  lapse  of  a  period  when  his  age  would  be  considerably 
greater  than  the  ordinary  duration  of  human  life.  But  if 
evidence  be  given  of  a  long  continued  and  unexplained 
absence  of  the  person  from  his  former  home,  and  of  the 
non-receipt  of  intelligence  concerning  him  by  the  persons 
most  likely  to  have  heard  from  him,  the  presumption  of  life 
ceases ;  and  seven  years  is  taken  by  our  law  as  the  time 
after  which  it  ceases,  and  a  presumption  of  death  arises. 
Still  this  latter  presumption  of  death  after  seven  ycars^ 
absence  does  not  arise,  if  the  probability  of  the  receipt  of 
intelligence  from  the  person,  even  if  continuing  alive,  be 
rebutted  by  the  circumstances. 

CONFESSIONS   AND   ADMISSIONS. 

§  71.  A  voluntary  and  imequivocal  confession    by   an  Confeasion. 
accused  person,  after  charge  made,  before  a  tribunal  having 
jurisdiction  to  hear  and  determine  such  charge,  supersedes 
the  necessity  for  the  production  of  any  evidence. 

§  72.  On  confession  by  a  person  charged  on  information  In  cases  of 
with  an  offence  punishable  summarily.  Justices  may  at  once  "i^^n.*^  ^^^' 
proceed  to  convict  him  and  award  the  penalty  or  punishment. 
But  when  they  have  a  discretion  as  to  the  amount  to  be 
awarded,  they  will  naturally  take  some  evidence  in  order  to 
guide  them  in  arriving  at  the  proper  quantum;  and  they 
ought  always  to  take  care  that  the  accused  thoroughly 
understands  the  nature  and  quality  of  the  charge,  before 
they  act  upon  his  confession. 

§  73.  Where  the  prisoner  confesses  at  an  examination  On  cxAmlna- 
before  Justices  on  a  charge  of  an  indictable  offence,  the  ^SS  ^^J^J*^'" 
confession  should  be  taken  down  in  writing,  as  must  also 
any   statement  which    he    may  choose   to    make   to   the 
4 
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must  be 
Toluntary. 


examining  Justices  at  the  conclusion  of  the  case^  after  due 
caution  by  them ;  and  such  confession  or  statement  may^  if 
necessary^  be  proved  against  him  at  his  trial.  But  such 
confession  before  the  examining  magistrates  does  not  super- 
sede the  necessity  for  their  taking  depositions  in  the  case^ 
as  the  prisoner  may  afterwards  plead  "  Not  guilty  "  in  the 
superior  tribunal ;  and  if  he  pleads  "  Guilty  '^  there,  the 
depositions  enable  the  judge  to  exercise  a  proper  discretion 
as  to  the  amount  of  punishment.  (^) 

§  74.  The  general  doctrine  of  admissions  is,  that  what- 
ever a  man  says  or  does  which  necessarily  implies  an 
admission  of  his  guilt,  or  tends  to  prove  it,  is  evidence 
against  him ;  the  presumption  being  very  strong  that  such 
an  admission  must  be  founded  on  the  consciousness  of  guilt, 
and  that  the  accused  would  not  expose  himself  to  the 
inconveniences  which  must  result  from  it,  if  it  were  not  true. 
And  statements  made  by  another  person  in  conversation 
with  the  accused  or  in  his  presence,  are  admissible  as 
evidence  against  him ;  because  his  conduct  or  language,  or 
his  silence  on  hearing  them,  may  tend  to  show  whether  he 
disputed  or  acquiesced  in  the  truth  of  the  matter  stated. 

§  75.  Much  difficulty  has  arisen,  and  frequent  signal 
frustrations  of  justice  have  occurred,  from  the  ignorance  of 
constables,  and,  in  former  times,  from  the  inattention  of 
Justices,  with  respect  to  the  law  affecting  voluntary  state- 
ments made  by  persons  charged  with  offences.  The  general 
doctrine  of  law  being,  that  a  confession  or  other  statement 
made  by  a  person  accused,  touching  his  guilt,  must,  in  order 
to  be  evidence  against  him,  be  voluntarily  made,  it  became 
established  law  that  no  statement  made  by  a  person  accused, 
after  anything  had  been  said  or  done  by  a  prosecutor, 
constable,  magistrate,  or  other  person  in  authority,  relating 

{})  Two  Justices  haye  power  (under  **  The  Justices  of  the  Peace  Act,  1866/' 
s.  84),  in  cases  of  larceny  when  the  value  of  tlie  property  stolen  does  not 
exceed  £10,  and  the  accused  after  hearing  the  information  and  CTidcneo 
Toluntarily  confesses,  either  to  send  the  case  for  trial,  or  take  the  confession 
and  summarily  sentence  the  offender  to  imprisonment  for  a  period  not 
exceeding  twelye  calendar  months. 
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to  his  escape  fix)m  the  charge,  either  by  way  of  threat  or 
inducement,  which  could  operate  on  the  mind  of  tlie  accused 
so  as  to  make  him  state  what  was  false,  ought  to  be  received 
in  evidence  against  him;  and  in  the  application  of  that 
principle  to  the  circumstances  of  particular  cases,  so  mucli 
astuteness  had  been  displayed,  that  pregnant  admissions  of 
guilt  were  constantly  excluded  in  cases  when  proof  of  them 
was  essential  to  the  ends  of  justice. 

§  76.  It  was  on  account  of  these  niceties  and  difficulties.  Caution. 
that  a  specific  form  of  caution  was  given  by  statute,  to  be 
used  by  magistrates  before  taking  the  voluntary  statements 
of  persons  examined  before  them  on  charges  of  indictable 
offences.     See  post,  "  Indictable  Offences,  Depositions." 

§  77.  It  is  very  important  that  the  attention  of  all  Duty  of 
constables  should  be  called  to  their  duties  in  this  respect,  ^^^^  ^^' 
inasmuch  as  they  are  very  apt,  unwittingly,  to  frustrate 
justice  by  indiscreet  zeal.  It  is  not  the  duty  of  a  constable 
to  prevent  a  person  whom  he  has  apprehended  from  making 
statements  which  may  tell  against  him ;  but  it  is  no  part  of 
his  duty — on  the  contrary,  it  is  improper  for  him — to  use 
any  language  or  do  any  act  which  will  tend  to  make  the 
accused  believe  it  will  either  be  better  for  him  if  he  do,  or 
worse  for  him  if  he  do  not,  make  a  statement  concerning  the 
chaise.  The  safest  as  well  as  the  fairest  course  is,  that  the 
constable  should  tell  the  prisoner,  immediately  on  his 
apprehension,  what  he  is  charged  with,  or  if  there  be  a 
warrant,  shonld  read  the  warrant  to  him.  If  the  prisoner 
then  make  any  statement  voluntarily,  the  constable  ought 
not  to  stop  him,  but  on  the  contrary  ought  to  pay  close 
attention.  If  the  constable  should  ask  any  questions 
thereupon,  the  subsequent  statements  would  not  thereby  be 
rendered  inadmissible,  if  no  inducement  or  threat  were  used  : 
but  it  is  unadvisable  that  the  constable  should  ask  questions, 
(except  for  mere  explanation  of  what  the  prisoner  has  already 
said),  without  cautioning  the  prisoner  that  anything  he  says 
may  be  used  against  him  at  his  trial.  It  is  most  desirable 
that  constables  should  at  once,  or  at  the  earliest  practicable 
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moment^  write  down  anything  material  which  the  prisoner 
has  said ;  and  it  should  be  the  whole  of  the  material  part  of 
the  statement^  and  not  merely  a  detached  portion  of  it. 

§  78.  This  caution^  indeed^  is  desirable  with  respect  to  all 
statements  made  by  prisoners  at  any  time  during  their 
detention;  as  reports  of  conversations,  and  of  oral  extra- 
judicial confessions,  from  memory,  are  always  looked  upon 
in  Courts  of  Justice  with  some  distrust.  It  would  be  a 
good  rule  to  adopt,  that  every  constable  who  brings  in  a 
prisoner  to  the  police  station  or  prison  should  be  required 
to  repeat  to  the  oflScer  in  charge  any  statement  or  remark 
of  a  material  kind  made  by  the  prisoner  on  his  apprehen- 
sion, or  on  his  way  to  prison,  and  that  such  constable  or 
officer  in  charge  should  enter  such  statement  in  a  book, 
and  cause  the  constable  to  read  the  entry  over  and  sign  it, 
while  the  statement  is  fresh  in  his  memory.  Of  course,  the 
language  or  conduct  of  a  prisoner  before  he  was  charged 
with  an  offence,  which  either  led  to  his  being  charged,  or 
at  all  events  tended  to  prove  that  he  admitted  or  showed 
his  consciousness  of  having  done  the  act  with  the  com- 
mission of  which  he  is  afterwards  charged,  is  also  good 
evidence  against  him. 


Corroboration        §  79.  It  would  seem  that  a  mere  confession  by  a  person 
ofconfeMion.  ^^^^  j^^  j^^^^   committed   an    oflFencc,  without  some  other 

evidence  of  the  fact  of  the  offence  having  been  committed, 
as  for  instance  a  confession  of  murder,  without  the  discovery 
of  the  body,  ought  not  to  be  followed  by  a  conviction.  But 
any  such  confession  affords  strong  grounds  for  detention  of 
the  person,  and  for  careful  investigation,  and  due  search 
for  corroboratory  evidence. 


Whole  of 
statement. 


Kot  admissi- 
ble against 
others. 


§  80.  As  concluding  remarks  on  this  subject,  it  must  be 
noticed  that  in  order  to  arrive  at  the  true  value  of  a  con- 
fession or  statement  in  the  nature  of  an  admission,  the 
whole  of  it  must  be  taken  together;  and  further,  that 
confessions  or  admissions  by  one  of  several  persons  accused, 
are  not  evidence  against  others  mentioned  by  him,  but  not 
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present  at  the  time  when  the  confessions  or  admissions  took 
place. 

WRITTEN  OR  PRINTED  DOCUMENTARY  EVIDENCE. 

§  81.  Where  facts  are  to  be  proved  by  written  or  printed,  Production. 
or  partly  written  and  partly  printed  documents,  it  is  neces- 
sary that  these  documents  should  be  produced;  and   also 
that  they  should  be  authenticated  by  proof,  except  in  cases  Authentioa- 
where  special  provision  is  made  by  law  that  they  shall  be  ^^^^' 
admissible,  either  as  conclusive  or  primd  facie  evidence,  on 
production  only. 

A  copy,  as  we  have  seen,  cannot  be  given  in  evidence,  Oopie'. 
till  the  non-production  of  the  original  is  accounted  for,  by 
proof  of  its  destruction,  or  of  loss  and  ineflFectual  search  in 
proper  quarters,  or  that  it  is  in  the  possession  of  the  opposite 
party  and  that  notice  to  produce  has  been  given  to  him. 

Oral  evidence  cannot  be  given  of  the  contents  of  any  Oral  eyidenco 
document  which  can  be  produced;  and  oral  testimony  cannot  °' *^"^"**- 
be  given  to  alter  or  vary,  though  it  may  be  given  to  explain, 
a  contract  or  statement  which  by  law  must  be  reduced  to 
writing ;  but  oral  evidence  may  be  used  in  criminal  cases  to 
show  the  falsity  of  the  contents  of  a  document,  or  to  show 
that  contents  have  been  fraudulently  introduced  into  it. 

There  are  certain  statutory  provisions  for  proving  matters 
in  civil  actions  and  suits  brought  in  Colonics,  by  declarations 
in  writing  made  before  Justices  or  notaries  in  England, 
which  it  is  unnecessary  to  set  out  here. 

The  various  kind  of  documentary  evidence  may  be  con- 
veniently divided  into  documents  of  a  public,  and  documents 
of  a  private  nature. 

Documents  of  a  public  nature, 
§  82.  Public  Acts  of  the  Imperial  Parliament  in  force  in  AcUofParlia- 
the  Colony,  and  Ordinances  anci  Acts  of  the  Legislature  of  S! "'  *?^ 
the  Colony, — ^As  we  have  already  seen,  all  tribunals  are  Assembly. 
obliged  to  take  judical  notice  of  these ;  and  it  is  not  neces- 
sary to  produce  them  when  they  are  relied  upon.     Every 
Judge  is  supposed  to  be  conversant  with  the  whole  of  them. 


80  c.  iil]  the  iam  of  £tidxhce,  etc. 

IS  Tict.  c.  21,  All  Acts  of  Parliament  and  of  the  Qeneral  Assembly  of 
totion  AcL ""  New  Zealand  are  to  be  taken  to  be  public  Acts  unless  the 
1868, ».  i.       contrary  be  expressly  provided. 

If  produced  in  order  to  refresh  the  memory,  they  do  not 
become  evidence.  It  appears  that  when  the  preamble  of  a 
statute  is  relied  on  us  proving  or  tending  to  prove  the  truth  of 
any  facts  recited  in  it,  it  may  be  produced,  and  admitted  as 
evidence. 

Frivate  Act*,  §  83.  Private  Statutes  and  Acts,  Proclamations,  public  and 
8&'  9  "^ct  e  official  documents  of  Uovernmenta,  Corporations,  Joint  Stock 
113  (adopted  Companies. — Documents  of  this  kind,  though  not  judicially 
abla  bVpi^'  noticed,  are,  by  virtue  of  statutory  provisions,  provable  by 
duction.  the  production  of  copies  purporting  to  have  been  printed, 

sealed  or  signed  by  authorized  persons ; 

Copies   of   private   or  local   and   personal  Acts  of  tlie 

Imperial  Parliament  purporting  to  be  printed  by  tlie  Queen's 

Printer ; 

Copies  of  the  Journals  of  eitlier  House  of  Parliament 

purporting  to  be  printed  by  the  Printers  for  the  Crown  or 

of  either  House  of  Parliament. 

Frint«  AcU,  §  84.  Copies  of  private,  and  local  and  personal  Acts,  not 
Documenu  pnblic  Acts  of  the  General  Assembly  of  the  Colony,  and  copies 
Act,  1860."  of  the  Journals  of  either  House  of  the  General  Assembly,  and 
copies  of  Proclamations  of  the  Governor,  purporting  to  be 
printed  by  the  Government  Printers  for  the  time  being ;  and 
copies  of  Provincial  Acts  and  Ordinances,  and  of  Proclama- 
tions and  Notifications  by  Superintendents  under  such  Acts 
and  Ordinances,  purporting  to  be  printed  under  the  authority 
of  the  Government  of  the  Province  by  the  Printers  for  the 
time  being  of  the  Provincial  Government,  are  to  be  received 
in  evidence,  on  prodiietion,  without  any  proof  that  they 
were  so  printed. 


wit^^l^tht 
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^ Again,  in  some  cases,  where,  but  for  the  statutoiy 

provisions,  it  would  be  necessary  to  prove  the  signature  or 
the  alTi\ing  of  a  seal  to  a  document,  the  necessity  for  doing 

is  dispensed  with  by  express  enactment. 
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Proclamations^  Treaties^  and  other  Acts  of  State^  and 
Judgments,  Decrees,  Orders,  or  other  judicial  proceedings 
in   any  Court  of  Justice  of  any  foreign  State  or  British 
Colony  and  all  Affidavits,  Pleadings  and  other  legal  docu- 
ments filed  or  deposited  in  any  such  Court,  may  be  proved  14  &  15  Vict, 
either  by  examined  copies  (that  is  copies  which  are  proved  /J^^'^ 
by  some  witness  to  have  been  compared  with  the  original), —  18W). 
or  by  copies  authenticated  as  follows  : — 

In  cases  of  Proclamations,  Treaties,  and  Acts  of  State, 
the  authenticated  copies  must  purport  to  be  scaled  with  the 
seal  of  the  foreign  State  or  British  Colony;  and  in  the 
case  of  judgments,  decrees,  orders,  affidavits,  proceedings  of 
any  Court  of  a  foreign  State  or  British  Colony,  by  the  seal 
of  the  Court,  or  the  signature  of  a  Judge  thereof,  accom- 
panied by  a  statement  that  the  Court  had  no  seal. 

Such  copies,  so  authenticated,  are  admissible  as  the 
onginal  documents,  without  any  proof  of  the  seal  or  sig- 
nature, or  of  the  statement  accompanying  the  signatmre, 
or  of  the  judicial  character  of  the  person  signing  as 
Judge. 

§  86.  Moreover,  whenever  it  is  provided  by  any  law  either  Documente 
of  England  or  of  New  Zealand  that  any  document  of  any  of  g^^^Jj^  *"" 
the  following  descriptions  is  to  be  receivable  in  evidence  to  signed,  &c. 
prove  certain  particulars,  it  shall  be  admissible  if  it  purport 
to  be  stamped,  sealed,  or  signed,  as  required  by  such  law, 
without  any  proof  of  the  stamp,  seal  or  signature,  or  of  the 
official  character  of  the  person  signing. 

Certificates ;  official  or  public  documents ;  documents  or 
proceedings  of  any  Corporation,  or  Joint  Stock  or  other 
Company;  and  certified  copies  of  any  document,  bye-law, 
entry  in  a  Register  or  other  book,  or  of  any  other  pro- 
ceedings thereof. 

Also,  every  document  receivable  in  any  Court  in  Eng-  1^  &  15  Vict, 
land,  Wales  or  Ireland,  in  evidence  of  any  particular,  without  *     '  *     ' 
proof  of  stamp,  seal,  or  signature,  is,  by  authority  of  Lord 
Brougham's  Evidence  Act,  admissible  in  the  same  way  in 
all  Colonial  Courts. 
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CopieSi  &c,f 
of  public 
documeiitf. 


§  87.  Every  book  or  other  document  of  such  a  public 
nature  as  to  be  admissible  on  its  mere  production  from  the 
proper  custody,  may  be  proved  by  a  copy  or  extract,  either 
examined,  or  certified  by  the  signature  of  the  officer  having 
custody  of  it  to  be  correct. 


Records  of 
Courts. 


§  88.  Records  of  foreign  or  other  Colonial  Courts  (and  it 
is  presumed  also  records  of  the  Courts  of  Great  Britain)  may 
be  proved,  as  we  have  seen,  by  examined  copies,  or  copies 
authenticated  by  the  seal  of  the  Court,  or  the  signature  of  a 
Judge ;  and  the  records  of  the  Courts  of  New  Zealand  may 
be  so  proved,  except  when  they  are  themselves  the  gist  of 
the  proceedings,  or  in  cases  otherwise  provided  for. 

There  may  be  cases  in  which  the  record  being  the  gist 
of  the  proceedings  ought  to  be  proved  by  the  production  of 
itself,  or  by  an  exemplification  of  it  under  the  seal  of  the 
Court,  which  is  a  record  of  itself.  By  the  above  stated 
provision,  no  proof  of  attaching  the  seal  would  in  such  case 
be  required. 


Conviction.  §  89.  But  where  it  is  necessary  to  prove  the  trial  and 

conviction  or  acquittal  of  a  person,  the  record  need  not  be 

produced ;  a  copy  of  the  record,  omitting  the  formal  parts, 

certified  by  the  officer  of  the  Court  having  custody  of  the 

record,  being  admissible  to  prove  it. 

Certificate.  Moreover,  there  is  a  special  form  of  certificate  stating  the 

J.P.  Act,  1866,  substance  only,  given  by  statute  for  the  purpose  of  proving 

Crinf'Proc       ^   previous   conviction   of  felony  in   cases  of  a   charge  of 

Act,  1866,8.7.  subsequent  felony. 

Also,  on  a  charge  of  escape  from  penal  servitude,  it  is 
provided  that  a  certificate  by  the  officer  of  the  Court  having 
cliargc  of  the  records,  of  the  substance  of  the  sentence  or 
order,  is  sufficient  on  proof  of  his  signature  and  official 
character. 

Note — ^That  in  proving  a  conviction  or  acquittal,  evidence 
must  be  given  to  identify  the  person  charged  as  the  person 
mentioned  in  the  document. 
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§  90.  Rtdes  of  Court  and  Affidavits  filed  in  Conrt  may  Bales,  &o.,  of 
be  proved  by  office  copies,  except  perhaps  where  they  are  the  ^'^• 
gist  of  the  inqniry.     Affidavits  not  filed  must  be  produced, 
and  proved  to  have  been  duly  taken.    The  signatures  of 
Judges  of  the  Supreme  Court,  as  has  been  before  notieedi 
are  judicially  noticed  without  any  proof. 

§  91.  Probate  of  a  Will  may  be  proved  by  a  copy  of  the  Probate  and 
probate  under  the  seal  of  the  Court ;  or  production  of  the  tion.*"*" 
Will  with  the  order  for  probate  is  sufficient  evidence  of  the 
executor's  title. 

Administration  is  proved  by  the  production  of  the  letters 
of  administration,  or  a  certificate  from  the  Court  that  it  has 
been  granted. 

§  92.  Proceedings  in  Inferior  Courts  may  be  proved  by  Inferior 
producing  the  books  in  which  they  are  entered,  or  by^®""^' 
examined  copies. 

Depositions  before  Magistrates  and  Coroners  must  be  Depositions. 
taken,  as  will  be  seen  {post,  in  the  chapters  on  Indictable 
Offences) ,  in  a  particular  manner  directed  by  statute ;  and 
if  afterwards,  on  the  trial  of  the  person  accused,  it  be  proved 
that  any  person  whose  deposition  shall  have  been  so  taken  is 
dead,  out  of  the  Colony,  or  so  ill  as  not  to  be  able  to  travel ; 
and  if  it  be  also  proved  that  the  deposition  was  taken  in  the 
presence  of  the  accused,  and  that  he  or  his  counsel  had  a  full  \Vlion 
opportunity  of  cross-examining  the  witness,  and  if  the  dcpo-  ^Hal?"^*  * 
sition  purport  to  be  signed  by  the  Justice  before  whom  it 
purports  to  have  been  taken, — then  such  deposition  can  be 
read  as  evidence  in  such  prosecution,  before  a   Grand  or 
Petty  Jury,  on  an  indictment  for  the  same  offence ;  unless  it 
be  proved  that  the  Justice  whose  name  it  bears  did  not  sign 
it,  or  it  was  not  taken  in  the  manner  required  by  the  Acts. 

§  93.  Moreover,  in  cases  where  it  may  not  be  practicable  Perpetuating 
or  permissible  to  take    a  person's    deposition   under  the*^'""®"^' 
provisions  of  the  Act  of  1866,  further  powers  are  given  for 
perpetuating  the  testimony  of  persons  likely  to  die,  or  who 
wiU  probably  never  be  able  to  traviel  or  give  evidence,  by 
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"  The  Law  Amendment  Act,  1868/'  s.  2,  the  provisions  of 
which  will  be  found  post,  in  the  chapters  on  Indictable 
Oflfences. 


Foreign  laws.  §  94;.    Written  laws  of  a  foreign   country  or   another 

colony,  ought  to  be  proved  as  a  matter  of  fact  by  properly 
authenticated  copies.  (^) 

BegUterof  §  95.  Certified  copies  of  entries,  purporting  to  be  made 

births,  deaths,  ^j^^j^r  the  hand  of  the  Registrar-General,  or  any  Deputy 
Registrar  of  the  Colony,  are  receivable  as  primd  facie 
evidence  of  the  fact  of  the  birth,  death,  or  marriage,  to 
RegistTation  which  they  relate.  Of  course,  evidence  of  the  identity  of 
f^^*  ^ded  ^^®  person  referred  to  is  necessary  to  make  such  a  copy  of 
1869).  an  entry  proof  of  the  birth  of  a  particular  individual. 

Ships.  §  96.  The  Registers  of  Ships  kept  under  any  Acts  for  the 

Registiy  of  British  Vessels  may  be  proved  either  by  the 
production  of  the  original,  or  by  an  examined  copy,  or  by  a 
copy  purporting  to  be  certified  under  the  hand  of  the  person 
14  &  15  Vict,  having  charge  of  the  original ;  and  moreover,  the  Ship 
c.  99, 8. 112.  Register  or  copy  is  by  statute  made  primd  facie  evidence 
of  the  truth  of  its  contents,  recitals,  and  indorsements. 

Votes  at  §  ^'^-  ^^^^  Books  at  an  Election,  and,  it  would  seem,  the 

elections.         revised  list  of  voters,  may  be  proved  by  examined  copies. 

Q)  The  unwritten  law  of  a  foreign  country  or  another  Colony  may  bo 
proved,  as  a  matter  of  fact,  by  the  oral  testimony  of  persons  skilled  in  it  by 
virtue  of  their  ofBee  or  profession.  Eren  the  Scotch  Jjaw  of  Marringo 
requires  to  be  so  proved  on  a  charge  of  bigamy  in  England. 

A  recent  Act  (22  and  23  Vict.  c.  63)  has  afforded  means  for  the  Superior 
Courts  of  the  mother  country  and  her  colonics  to  send  cases  to  each  other 
for  their  opinion  as  to  the  law  of  the  respective  places  over  which  they  liavo 
jurisdiction. 

It  may  perhaps  be  questionable  whether  the  Courts  of  the  Colony  arc 
not  bound  to  take  judicial  notice  of  all  Imperial  Acts  passed  since  the  14th 
January,  1840,  although  they  do  not  apply  to  Colonics  in  general,  or  New 
Zealand  in  particular,  and  have  not  been  adopted  in  this  Colony.  If  tlie 
Imperial  Parliament  has  power  to  legislate  for  the  Colony,  and  the  Courts 
must  take  judicial  notice  of  any  statutes  which  may  affect  the  Colony,  it  may 
be  said  that  they  ought  judicially  to  know  the  contents  of  every  Imperial 
Act,  in  order  to  be  sure  that  it  does  not  apply. 
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§  98.  The  rules  of  Building  and  Land  Societies,  under  the  Rulea  of 
Act  of  1866,  s.  15,  are  to  be  proved  by  the  entry  in  a  book  S^"«^~- 
of  the  same,  or  a  copy,  deposited  with  the  Registrar  of  Joint 
Stock  Companies  under  the  provisions  of  the  Act,  or  a  copy 
examined  with  the  original  and  proved  to  be  true. 

The  rules  of  Societies  established  under  ^^  The  Friendly 
Societies  Act,  1867,''  and  the  Act  thereby  repealed,  and  all 
copies  thereof  or  extracts  therefrom,  and  all  writings  and 
documents  relating  to  a  Friendly  Society,  and  purporting  to 
be  signed  by  the  Registrar,  are  (by  s.  41)  receivable  in 
evidence,  in  the  absence  of  any  evidence  to  the  contrary. 

Documents  of  a  private  nature, 

§  99.  A  Deed,  which  in  New  Zealand  is  a  document  Deeds. 
in  writing  signed  by  the  parties  (but  neither  sealed  nor 
delivered),  and  attested  by  one  witness, (^)  must  be  produced 
when  wanted  as  evidence,  unless  it  appears  to  be  in  the 
hands  of  the  other  party,  and  he  refuses  to  produce  it, 
or  it  has  been  lost  or  destroyed; — ^in  which  cases  a  copy  may 
be  produced,  or  other  secondary  evidence  may  be  given  of  it. 

The  making  of  the  deed  ought  to  be  proved  by  the 
attesting  witness,  or  if  he  be  dead  or  insane,  or  abroad,  or 
beyond  the  jurisdiction  of  the  Court,  or  cannot  be  found  after 
diligent  inquiry,  by  proof  of  his  handwriting,  and  that  of 
the  party  making  it.  If  the  name  of  a  fictitious  witness  be  on 
the  deed,  or  if  the  attesting  witness  refuse  or  be  unable  to 
give  evidence,  or  if  the  person  whose  name  appears  as 
attesting  witness  did  not  in  fact  see  the  deed  made,  then 
proof  of  the  handwriting  of  the  party  would  seem  to  be 
sufficient. 

On  a  charge  of  forgery  of  a  deed  or  other  writing,  all  Forgery. 
that  is  incumbent  on  the  prosecutor  to  prove  in  order  to 
show  that  the  deed  is  a  forged  one  is,  that  the  forged  name 
is  not  in  the  handwriting  of  the  person  whose  signature  it 
professes  to  be. 

§  100.  A  Will  of  lands  may  be  proved  by  one   of  the  wais. 
witnesses  who  attested  it,  who  may  give  parol  evidence  of  all 
O  Sm  ConTeyBociDg  Ordinance,  1842,  and  Amendment  Act,  1860. 
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the  facts  necessary  to  establish  the  attestation  and  execution 
according  to  law.  Wills  of  personalty  are  proved  by  probate, 
in  the  manner  before  mentioned. 

Otherwritings  §  101.  All  other  writings,  not  being  deeds,  may  be 
proved  by  a  subscribing  witness,  if  there  be  one ;  or  if  not, 
by  proof  of  the  party's  handwriting. 

It  is  not  necessary  to  prove  by  the  attesting  witness  any 
instrument  to  the  validity  of  which  attestation  is  not 
necessary;  but  such  instrument  may  be  proved  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting  witness. 


Law  Amend- 
ment Act| 
1856,  8. 17. 


Proof  of  hand< 
writing. 


§  102.  Handwriting  need  not  be  proved  by  the  person 
himself  who  wrote ;  though  that  is  the  most  direct  evidence, 
and  in  one  sense  the  best.  But  proof  by  a  person  who  saw 
him  write  the  writing  in  question,  or  who  being  acquainted 
with  his  handwriting,  can  swear  to  it,  is  considered  primary 
evidence,  and  is  deemed  sufficient  in  point  of  law,  although 
the  party  himself  might  have  been  called.  Acquaintance 
with  a  person's  handwriting  may  be  acquired  by  seeing  him 
write,  or  by  corresponding  with  him ;  but  evidence  of  this 
kind  necessarily  varies  in  value.  Handwriting  may  also  be 
proved  by  admission  or  acknowledgment  of  the  party ;  and 
if  there  are  other  documents  in  evidence  confessedly  in  the 
party's  handwriting,  the  one  in  question  may  be  compared 
with  them. 

§  108.  By ''  The  Law  Amendment  Act,  1856,"  s.  8,  when 
the  handwriting  of  a  document  is  disputed,  comparison  of  it 
with  any  writing  proved  to  the  satisfaction  of  the  Judge  to 
be  genuine,  shall  be  permitted  to  be  made  by  witnesses ;  and 
such  writings,  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  Court  and  jury  as  evidence  of 
the  genuineness,  or  otherwise,  of  the  writing  in  dispute. 
The  same  provision  was  applied  to  Courts  of  criminal 
judicature  by  "The  Criminal  Law  Procedure  Act,  1866," 
s.  9. 

Experts  in  §  104.  In  cases  of  forgery,  a  person  skilled  in  the  detection 

forgery  cMea.  ^f  forgeries  has  been  allowed — though  the  practice  seems  to 


Comparison. 


THE  LA.W  OF  EVIDENCE,  ETC.  [c.  IH.  37 

be  of  questionable  propriety — ^to  prove  that  the  writing  was 
in  a  feigned  hand^  although  he  never  saw  the  party  write. 

§  105.  Notes  in  writing  or  memoranda  made  by  witnesses  Notei  to 
at  or  immediately  after  the  occurrence  of  a  transaction,  or  '^^'"^ 
conversation,  or  contemporaneous  entries  in  books  of  business, 
may,  as  we  shall  presently  see,  be  referred  to,  to  refresh  the 
memory  of  the  witnesses  in  giving  evidence. 

§  106.  With  respect  to  all  written  documents,  whether  of  Truth  of 
a  public  or  a  private  nature,  although,  when  they  are  acccs-  a^menSi. 
sible,  their  contents  cannot  be  proved  by  word  of  mouth, 
and  in  case  of  contracts  which  are  reduced  to  writing, 
(whether  they  must  by  law  be  in  writing  or  not,)  the  terms 
cannot  be  contradicted  or  varied,  (though  they  may  be 
explained,)  by  such  evidence ;  it  by  no  means  follows  that 
when  the  contents  arc  proved,  oral  evidence  may  not  be 
given  to  prove  statements  made  in  them  to  be  untrue. 

§  107.  Persons  who  are  parties  to  the  making  of  written  Estoppel, 
documents  may  be  estopped  from  denying  the  truth  of  the 
contents,  which  operate  against  such  parties  as  admissions ; 
but  as  regards  tliird  parties  they  are  no  evidence  of  the 
truth  of  the  contents.  Even  a  record  of  the  conviction  of 
A.  for  a  particular  oflfence — ^though  it  proves  the  fact  of 
conviction — is  not  evidence  as  against  B.  that  A.  had  com- 
mitted the  offence  of  which  he  was  convicted. 

§  108.  But  the  truth  of  facts  recited  in  public  Acts  of  Documents  of 
Parliament  may  be  proved  at  least  primd  facie  by  referring  J^^^^a^ed 
to  the  recital ;  and  documents  are  sometimes  made,  by  special  true. 
enactments,  evidence  of  the  truth  of  their  contents,  as  we 
have  seen  in  cases  of  registration  of  births,  &c.,  and  in  the 
case  of  Ships'  Registers. 

§  109.  With  respect  to  all  wills,  deeds,  or  instruments  in  DcclarationB 
writing,  executed  beyond  the  limits  of  the  Colony,  it  is  d^^^**^ 
provided  that  they  may  be  received  in  evidence  if  verified  s&ewu. IV. 
by  a  declaration  in  writing  before  a  Justice  of  the  Peace,  *'-.^^- 
Notaxy  Public^  or  other  ofCicer  having  power  to  administer 
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Conyejancixig  an   oath^  such    declaration   being   transmitted  under  the 
Am^'i^      signature  and  seal  of  such  Justice  or  other  officer. 

ORAL   TESTIMONY   OP  WITNESSES. 

§  110.  Oral,  parol,  or  word  of  mouth  evidence,  is  con- 
sidered inferior  to  written  evidence,  as  being  more  likely  to 
be  inaccurate ;  and  it  is,  as  above  stated,  generally  inadmis- 
sible to  prove  the  contents  of  a  written  document. 

or  contents  of  §  111.  A  contract  in  writing,  deed,  or  document,  having 
mentl''  ^'^'  <>^cc  been  proved  to  have  existed  in  the  form  required  by  law, 
we  have  seen  that,  if  it  be  proved  that  it  has  been  lost  or 
destroyed,  or  cannot  be  found  after  full  search,  or  is  in  the 
possession  of  the  opposite  party,  who  refuses  to  produce  it 
after  notice,  secondary  evidence  may  be  given  of  it ;  and  as 
there  are  no  degrees  in  secondary  evidence,  oral  evidence 
of  the  contents  may  be  given,  even  if  there  be  a  copy  in 
existence. 

Affecting  §  112.  Parol  evidence,  we  have  seen,  cannot  be  given  to 

ments."  *^^  ^^^  ^^  ^'^'^^  ^  written  contract,  but  may  be  given  to  explain 
it ;  and  it  may  in  all  cases  be  given  to  prove  the  identity  of 
the  persons  or  thiugs  alluded  to  in  written  documents  :  and  a 
subsequent  parol  contract,  in  cases  where  a  contract  can  be 
made  by  parol,  entered  into  as  a  complete  substitute  for  a 
former  written  one,  may  be  proved  by  parol. 

Parol  eTi-  §  113.  When  it  is  not  necessary  that  there  should  be 

dence,  though  written  evidence,  acts  done  or  statements  made,  though  they 

statement  in  ...  ,  ,  o 

writing.  be  put  down  in  wntmg — (except  the  terms  of  a  contract 

reduced  to  writing), — may  be  proved  orally  by  witnesses,  as 
in  all  cases  where  notes  or  memoranda  are  made  which  are 
not  required  by  law. 

Therefore  statements  or  admissions  by  word  or  act,  made 
by  accused  parties,  or  acts  done  or  words  used  by  persons  in 
their  presence,  other  than  those  which  must  be  taken  down 
in  writing  before  Magistrates,  in  the  shape  of  depositions, 
may  be  proved  by  parol — and  that,  too,  though  notes  may 
have  been  taken  of  them  ,*  and  where  a  deposition  is  inad- 
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missible  on  account  of  informality,  parol  evidence  of  state- 
ments made  by  the  accused  even  before  tlie  Justices  are 
admissible. 

§  114.  In  civil  suits  within  a  Colony,  relating  to  lands,  or  Beclarations 
to  debts  or  accounts,  when  some  of  the  parties  reside  in  Great  5"^^  y-^t. 
Britain  or  Ireland,   solemn   declarations  in   writing  made  ^  62,  s.  13. 
by  the  parties  or  witnesses,  before  a  Justice  of  the  Peace, 
Notary  Public,  or  other  officer  having  power  to  administer 
an  oath,  are  receivable  in  evidence,  on  being  transmitted 
under  the  hand  and  seal  of  the  Justice  or  other  officer. 

§  115.  As  a  general  rule,  witnesses  are  allowed  to  give  Facts  within 
evidence  of  those  matters  only  which  are  within  their  own  ^'^^^^^^^g®' 
immediate  knowledge, — of  things  which  they  themselves  have 
seen  or  heard  or  suflfered; — excluding  those  things  which 
they  have  heard  other  persons  than  the  accused  or  the  parties 
to  the  suit  say  in  the  absence  of  the  accused  or  such  parties, 
— which  are  inadmissible  as  mere  hearsay,  on  the  principle 
alreadv  laid  down. 

§  116.  Evidence  of  belief  or  opinion  as  to  identity  of  Belief  and 
persons  and  things,  and  the  opinions  of  scientific  or  skilled  ^P*°*^°* 
witnesses,  are,  as  we  have  already  seen,  admissible,  and  form 
an  exception  to  the  last  rule. 

The  opinion  of  surgeons  and  physicians  with  respect  to  Experts. 
the  cause  of  death,  the  nature  and  origin  of  wounds,  the 
operation  of  poisons,  the  causes  which  led  to  certain 
symptoms  and  phases  either  of  body  or  mind,  and  so  forth, 
are  admitted  to  instruct  our  tribunals ;  and  these  opinions 
may  be  formed  either  from  personal  observation  of  the 
particular  cases  or  be  founded  upon  the  assumption  of  the 
truth  of  facts  deposed  to  by  other  witnesses.  So,  also, 
engineers,  chemists,  artists,  merchants,  mariners,  &c., 
may  give  evidence  of  opinion  in  their  own  science,  art, 
or  avocation ;  the  value  of  the  same  depending  upon  the 
extent  of  their  experience,  ability,  and  knowledge.  The 
principle  on  which  this  kind  of  evidence  is  founded  has  been 
alluded  to  in  a  previous  section. 
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§  117.  All  matters,  it  would  seem,  which  cannot  be 
proved  by  written  evidence,  and  are  not  objectionable  on  the 
ground  of  being  hearsay,  as  above  limited,  may  be  proved  by 
the  oral  testin;^ony  of  witnesses. 


Who  may  be  Witnesses, 

Policy  of  law.  §  118.  The  tendency  of  modem  legislation  in  England,  as 
evidenced  by  statutes  which  have  been  adopted  in  New 
Zealand,  has  been  to  remove  many  of  the  Common  Law  and 
other  disqualifications  which  formerly  rendered  persons 
incompetent  on  various  grounds  to  give  evidence  in  judicial 
proceedings. 

The  policy  of  the  modem  law  in  diminishing  the  number 
of  available  objections  to  the  competency  of  witnesses,  is 
intended  to  prevent  the  exclusion  of  evidence  which  may  be 
very  pertinent  and  valuable,  although  open  to  objection  upon 
some  general  principle  affecting  its  credibility,  and  to  leave 
the  degree  of  credit  due  to  witnesses,  and  the  weight  and 
value  assignable  to  their  evidence,  to  be  determined  by  a  full 
consideration  of  all  the  circumstances  of  the  case. 

Incompetency  §  119.  Formerly  persons  interested  in  the  result  of  a 
judicial  investigation,  or  persons  who  were  infamous  from 
having  been  convicted  of  crimes,  were  incompetent  to  give 
evidence :  now  they  are  competent,  but  their  interest  or 
infamy  may  be  taken  into  consideration  in  judging  of  the 
credit  to  be  given  to  their  testimony. 

The  still  remaining  grounds  of  incompetency  will  be 
found  to  range  themselves  under  the  following  heads. 

Mental  inca-  §  120.  The  first  sort  of  incompetency  still  recognised  by 

pacity.  2aw  is  that  which  arises  from  mental  incapacity. 

Idiot.  An  idiot  caimot  be  admitted  as  a  witness;  nor  can  a 

lunatic,  while  ho  is  in  a  state  of  lunacy,  though  he  may  be 
admitted  during  a  lucid  interval. 

Child.  A  child  of  any  age,  provided  he  be  of  sufficient  under- 

standing, may  be  admitted  as  a  witness. 
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§  121.  In  these  cases^  the  Judge  or  Magistrate  must  deter-  Examinatit 
mine  for  himself,  by  examination  of  the  person  tendered  as  a  ^^^™' 
witness^   whether  at  the  time  he  understands  the  binding 
nature  of  an  oath^  and  is  of  competent  intelligence  to  give  ' 

any  evidence  at  all.  It  often  requires  some  skill  and 
patience  to  ascertain  whether  a  child,  who,  if  competent, 
would  be  an  essential  or  very  material  witness,  be  cai)able  of 
giving  evidence ;  and  children,  who,  if  dexterously  treated, 
might  give  evidence  which  would  carry  conviction  of  truth  Children. 
along  with  it,  are  often  frightened  into  apparent  stupidity, 
or  puzzled  by  abstract  questions  about  the  nature  of  an  oath 
and  the  existence  of  a  future  state,  which  many  adult 
persons  of  good  understanding  would  have  great  difficulty  in 
answering. 

Children  who  have  arrived  at  the  age  of  fourteen  arc  pre- 
sumed  to  be  competent,  in  point  of  capacity,  to  be  witnesses. 

Deaf  and  dumb  persons  are  not  incompetent  as  wit- 
nesses ;  but  before  receiving  them  to  give  evidence  it  is 
expedient  to  take  pains  to  ascertain  that  they  are  of  sufficient 
mental  capacity,  that  they  are  aware  of  the  nature  of  an 
oath,  and  understand  the  questions  put  to  them,  and  that 
the  interpretation  both  of  questions  and  answers  can  be 
correctly  conducted. 

§  122.  The  next  ground  of  incompetency  arises  from  the  Defect  of 
want  of  religious  belief.  "^{^^^"^ 

The  sanction  of  an  oath,  or  something  which  the  person 
tendered  as  a  witness  deems  as  binding  on  his  conscience  as 
an  oath,  is  required  to  make  oral  testimony  admissible  ;  and 
therefore,  although  all  sects  of  Christians,  Jews,  Mussulmans, 
or  Heathens  who  believe  in  a  Supreme  Being  and  that 
divine  punishment  will  be  inflicted  in  this  world  or  another 
for  perjury,  are  admissible  as  ^•itnesscs,  a  person  professing 
to  have  no  religion,  and  not  believing  in  the  moral  obligation 
of  an  oath,  cannot  be  admitted  as  a  witness  for  any  purpose. 

§  123.  An  exception  to  this  rule,  probably  founded  on  the  Aborigina 
necessity  of  the  thing,  is  made  by  the  law  of  the  Colony  in 
respect  of  persons  of  the  aboriginal  native  race    of  the 
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Islands  of  New  Zealand  and  the  countries  adjacent  thereto, 
and  persons  of  whose  parents  one  is  of  such  aboriginal  race, 
who  might  otherwise  be  incompetent  as  witnesses,  under  the 
rule,  on  account  of  defect  of  religious  knowledge  and  belief. 
Unsworn  Tes-  Such  persons  are  permitted  to  give  evidence  in  any  pro- 
nanS^l844r  ceediug,  eitl^er  civil  or  criminal,  before  Justices  of  the 
Peace  and  Juries,  upon  aflSrmation  that  they  will  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth ;  it  being 
left  to  the  Court  or  Jury  to  attach  to  the  evidence  what 
weight  they  think  fit.  Giving  false  evidence  after  such 
aflSrmation  is  a  punishable  misdemeanour. 

Defect  of  religious  belief  is  never  presumed. 

Incompetency  §  124.  Thenext  ground  of  incompetency,  still  acknowledged 
of  parties.  bylaw  in  certain  cases,  arises  from  the  witness  being  party  to 
the  proceeding.  In  former  times,  parties  to  the  proceedings 
in  a  Court  of  Justice  were  not  competent  to  give  evidence ; 
but  prosecutors  in  criminal  cases  were  not  considered  to  be 
parties  within  this  rule,  the  proceedings  being  conducted  in 
the  name  of  the  Sovereign. 

Evidence  of  §  125.  But  now,   parties   to    suits,   actions,   and   other 

l4&1l5Vict   proceedings  are  made  competent  and  compellable  to  give 

c.  99  (adopted  evidence  for  or  against  each  other  with  this  exception,  that 

Paley,  112,      persons  charged  with  any  indictable  oflfence,  or  any  oftence 

113.  punishable  on  summary  conviction,  arc  not  competent  or 

compellable  to  give  evidence  for  or  against  themselves.     But 

the  defendant  is  a  competent  witness  in  all  matters  other 

than  ^^  criminal  proceedings,^'  and  therefore  in  all  matters 

before   magistrates  which   result  simply  in  a   payment  of 

money,  as,  for  instance,  in  proceedings  under  the  Destitute 

Persons'  Relief  Ordinance. 

Criminal  §  126.  In   cascs   whcrc  the  Justices  are  empowered  to 

*'"®"*  convict,  in  contradistinction  to  making  an  order,  the  pro- 

ceeding is  deemed  criminal,  whether  a  penalty  be  awarded  or 
imprisonment ;  and  whenever  a  statute  enjoins  or  prohibits 
a  thing,  the  disobedience  is,  by  the  Common  Law,  punishable 
on  indictment,  and  must  therefore  be  deemed  criminal. 
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If  several  persons  be  jointly  indicted  or  charged,  any  one 
of  them  may  be  called  as  a  witness  for  or  against  the  other ; 
except  in  a  few  cases  where  the  indictment  is  so  framed  as 
to  give  one  party  a  direct  interest  in  obtaining  the  discharge 
of  the  others,  as  in  cases  snch  as  conspiracy  or  riot,  where 
there  must  be  the  guilty  concurrence  of  two  or  more  persons 
in  order  to  constitute  the  offence. 

One  of  several  persons  charged,  after  pleading  guilty, 
may  give  evidence  for  or  against  the  others,  even  before 
sentence ;  and  if  no  evidence  be  offered,  or  no  sufficient  evi- 
dence be  given  against  one  of  several  charged,  he  may  be  ac- 
quitted, and  then  may  give  evidence  as  a  witness  on  either  side. 

§  127.  The  last  ground  of  incompetency  to  give  evidence  Incompetency 
still  recognized  is  derived  from  relation  to  the  parties.  relation. 

Husbands   and  wives    of   parties    to   a  civil  action  or  Husband  and 
proceeding  are  by  the  modem  law  competent  witnesses,  and  ^^®' 
compellable  to  give  evidence  on  behalf  of  the  parties. 

But  husbands  and  wives  of  persons  charged  with  criminal  Criminal 
offences,  or  parties  in  proceedings  in  consequence  of  adultery,  ^^^^^' 
cannot  give  evidence  for  or  against  each  other.  This  rule 
applies  only  to  lawful  marriages ;  and  therefore,  though  the 
first  or  true  wife  cannot  give  evidence  against  her  husband 
charged  with  bigamy,  the  so-called  second  wife  may  do  so. 
In  actions  and  proceedings  between  third  parties,  husbands 
and  wives  may  be  permitted  to  contradict  or  discredit  each 
other. 

§  128.  A  necessary  exception  is  engrafted  on  the  rule  in  Exception 
criminal  cases,  when  the  crime  or  offence  has  been  committed  ^^«re  «>n^: 

'  .  nutted  against 

by  the  one  against  the  other,  or  consisted  in  an  assault  or  the  other, 
attempt  to  shoot,  poison,  or  kill,  by  husband  against  wife,  or 
wife  against  husband.     The  dying  declaration,  also,  of  the 
one,  relative  to  the  cause  of  death,  is  admissible  against  the 
other,  on  the  charge  of  murder. 

§  129.  It  may  be  well  to  remark  here  that  certain  com-  Fririleged 
munications  are  privileged ;  and  although  the  witnesses  may  ^^^^^' 
be  competent  to  give  evidence  of  them^  the  law  will  not 
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Judges. 


Secrete  of 
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Police  infor- 
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Jurors. 


Commnnica- 
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leged. 


oblige,   and  in    some   cases   will  not   allow  them,  to   give 
evidence  of  such  communications. 

Husbands  and  wives  are  in  no  case  compellable  to  disclose 
communications  made  to  each  other  during  marriage. 

Attorneys  and  Solicitors  and  Counsel  and  their  agents, 
including  interpreters,  are  not  permitted  to  give  evidence  of 
any  matters  bond  fide  communicated  to  them  confidentially 
in  their  professional  capacity  by  their  clients,  without  their 
consent.    For  other  purpose,  they  may  be  called  as  witnesses. 

Judges  and  arbitrators,  from  motives  of  public  policy, 
cannot  be  compelled  to  testify  as  to  matters  in  which  they 
have  been  judicially  concerned. 

Secrets  of  State,  the  disclosure  of  which  would  be  preju- 
dicial to  the  public  interest,  are  excluded  from  motives  of 
public  policy  :  as  also  official  transactions  between  the  heads 
of  the  departments  of  Government  and  their  subordinate 
officers  j  as  for  instance  a  communication  between  a  Colonial 
Governor  and  his  Attorney-General  or  a  military  officer 
under  his  authority. 

For  similar  reasons,  it  has  been  held,  in  Government 
prosecutions,  that  questions  tending  to  discover  the  channels 
by  which  information  was  given  to  the  officers  of  justice, 
cannot  be  insisted  on,  but  should  be  suppressed ;  but  it  is 
doubtful  whether  this  rule  ought  to  be  applied  in  ordinary 
prosecutions,  further  than  to  prevent  the  divulging  of  the 
names  of  informers. 

Grand  Jurors  are  not  permitted  to  give  evidence  of 
anything  which  took  place  before  them ;  and  Petty  Jurors 
cannot  be  called  to  prove  mistakes  or  misbehaviour  on  the 
part  of  the  Jury.  But  Jurors  at  a  trial  may  give  evidence 
of  other  matters,  on  being  duly  sworn  as  witnesses. 

This  privilege,  granted  from  obvious  motives  of  policy  to 
legal  advisers,  is  not  extended  to  clergymen,  medical  men^ 
clerks,  bankers,  stewards,  or  confidential  friends.  All  such 
persons  are  obliged,  when  it  is  required  for  the  ends  of 
justice,  to  reveal  matters  imparted  to  them  in  confidence, 
except  where  the  principal  himself  would  not  have  been 
compelled  to  disclose  the  fact. 
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How  the  attendance  of  fVitnesses  is  to  be  secured. 

§  130.  In  the  case  of  willing  witnesses^  who  can  be  de-  Wflling  wit- 
pended  upon,  a  notice  of  the  time  and  place  of  the  hearing  °^*®** 
or  examination  before  the  Justices  is  all  that  is  necessary. 
When  witnesses  for  a  prosecutor,  informant,  or  complainant, 
are  unwilling  to  attend,  or  there  is  any  doubt  whether  they 
will  attend  or  not,  there  are  various  modes  of  proceeding  to 
enforce  their  attendance. 

§  131.  With  respect  to  indictable  ofiEences,  there  are  special  WitneMes  in 
modes  of  proceeding  to  secure  the  attendance  of  witnesses  at  ^^f^ 
the  preliminary  investigation  and  at  the  trial,— by  summons,  *" 
warrants,  and  recognizances, — which  will  be  found  set  forth 
at  length  in  a  subsequent  chapter ;  and  in  these  cases  it  is 
usual  and  proper  for  the  committing  magistrate  to  bind 
over  all  the  witnesses  who  seem  to  him  material  for  the 
prosecution,  to  give  evidence  at  the  trial,  whether  they  be 
willing  witnesses  or  not.  In  cases,  too,  where  it  is  made  to 
appear  to  a  Justice  that  a  person  who  can  give  information 
respecting  an  indictable  oflfence,  or  a  party  accused  of  such 
offence,  is  dangerously  ill  and  unable  to  travel,  it  becomes 
the  duty  of  the  Justice  to  take  his  deposition  for  the  per- 
petuation of  his  testimony  in  the  manner  specified  in  ^^  The 
Law  Amendment  Act,  1868,^'  the  provisions  of  which  will 
be  detailed  hereafter. 

With  regard  to  summary  proceedings  for  convictions  and  Or  on  sum- 
orders,  there  are  also  special  provisions  for  summonses  and  ^^  oonvic- 
warrants  which  are  detailed  in  another  part  of  this  work. 

§  132.  But  the  proper  course  for  a  person  accused  of  an  Subpoena. 
indictable  offence  to  adopt  in  order  to  insure  the  attendance 
of  an  unwilling  witness  on  his  behalf,  would  be  by  procuring 
a  writ  of  subpoena  in  the  nature  of  a  Crown  Office  subpoena, 
from  the  Supreme  Court,  and  serving  it  on  the  witness. 
Such  subpoena  may  also  be  procured  for  any  witnesses  for  a 
prosecution,  not  bound  over  by  the  Justices,  and  probably 
for  any  person  for  whose  attendance  before  the  Justices  a 
summons  or  warrant  had  been  issued. 
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Duces  tecum.  If  the  witness  be  required  to  produce  any  document,  the 
proper  writ  is  a  8uhp(Biia  duces  tecum — also  to  be  procured 
from  the  Supreme  Court. 

Tender  of  §  133.  As  a  general  rule,  it  is  necessary  in  civil  cases  to 

expenees.  tender  a  witness,  on  serving  him  with  a  subpoena,  a  sum  suffi- 
cient for  his  reasonable  expenses  of  attending  at  the  hearing ; 
but  this  is  not  necessary  in  indictable  criminal  cases,  even 
though  the  witness  may  be  entitled  to  receive  his  expenses 
afterwards  ;  but  a  tender  of  reasonable  expenses,  in  cases  of 
information  and  complaint  of  matters  within  the  summary 
jurisdiction  of  Justices,  must  be  made  on  serving  the  sum- 
mons, in  order  to  support  an  application  for  a  warrant  to 
apprehend  the  witness.  The  expenses  of  prosecutor  and 
witnesses  for  the  prosecution  in  felonies  and  certain  mis- 
demeanours are  allowed  out  of  the  public  funds. 

Prisonen.  §  134.  Persons  in  custody  of  a  gaoler,  except  under  process 

0^8 *  8^9^and  ^^  ^  ^^^^  action,  it  would  seem,  may  be  procured  as  witnesses 

8.  C.  Act,       by  order  of  a  Judge  of  the  Supreme  Court ;  but  at  all  events 

'  ^'     '    persons  in  custody  can  be  brought  up  to  give  evidence  upon 

a  habeas  corpus  ad  testificandum ,  issued  on  application,  by 

the  Supreme  Court. 

DiBobedience  §  135.  The  non- attendance  of  a  witness  who  has  been 
of  flubpoena.  served  with  a  subpoena  is  punishable  by  attachment.  If  a 
witness,  boimd  by  recognizance  to  appear,  fail  to  do  so,  his 
recognizance  is  forfeited  to  the  Crown;  and  in  a  case  of 
summary  conviction  or  order,  it  will  be  seen  hereafter  that  a 
witness  who  fails  to  appear  to  a  summons  before  Justices, 
may  be  apprehended  on  a  warrant. 

In  civil  cases,  a  party  who  has  suffered  from  the  non- 
attendance  of  a  person  whom  he  has  subpoenaed,  may  bring 
an  action  against  him  for  damages. 

Oath  and  Affirmation  of  Witnesses,  Ifc. 
§  136.  In  order  to  make  oral  testimony  receivable  in  any 
judicial  proceeding,  it  is  generally  necessary  that  it  should 
be  given  under  the  sanction  of  an  oath,  or^  in  some  eases^ 
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of  a  solemn  affirmation^  equivalent  to  an  oath  ;  and  persons 
are,  as  we  have  seen,  generally  incompetent  to  give  evidence 
if  they  do  not  believe  in  a  Supreme  Being  who  will  punish 
perjury. 

§  137.  The  proper  time  for  objecting  to  a  witness  on  Time  for  ob- 
account  of  the  want  of  religious  belief,  is  when  he  is  put  into  ^!^^^tency. 
the  witness-box,  and  before  he  is  sworn.  Primd  facie,  every 
person  in  a  Christian  country  is  deemed  a  Christian ;  and 
the  European  inhabitants  of  this  Colony  should  be  taken  to 
be  Christians  till  the  contrary  is  suggested.  If  a  witness 
professes  to  be  a  Christian,  no  further  question  need  be 
asked  before  he  is  sworn. 

§  138.  An  oath  may  be  administered  by  any  Court,  Judge,  Oath,  by 
Justice  of  the  Peace,  officer,  or  other  person  having  by  law  ^^om  and 

'  '  ^  *^  .  bow  adminis- 

or  by  agreement  of  parties  authority  to  hear  evidence.  tered. 

The  form  of  the  oath,  and  the  ceremonies  accompanying 
the  administration  of  it,  ought  to  be  such  as  the  witness 
considers  binding  upon  his  conscience. 

139.  Christians,  whether  Protestant  or  Roman  Catholic, 
are  usually  sworn  upon  the  Holy  Gospels  (if  males,  with  their 
heads  uncovered),  holding  the  book  in  their  right  hand ;  and 
they  kiss  the  book(^)  after  the  oath  has  been  pronounced, 
as  calling  God  to  witness,  and  imprecating  His  displeasure 
against  them  if  they  speak  falsely.  (^) 

Jews  arc  sworn  on  the  five  books  of  Moses,  with  their 
heads  covered ;  and  the  name  *^  Jehovah ''  is  substituted  for 
'*  God ''  in  the  form  of  oath. 

Mussulmans  should  be  sworn  on  the  Koran  j  and  any 
persons,  it  would  seem,  who  suggest  that  a  certain  ceremony 


Q)  It  is  conyenient  to  haro  a  Cross  printed  or  marked  upon  the  coyer 
of  the  CKxipels  used  for  swearing  witnesses,  as  some  Roman  Catholics  con- 
sider that  the  presence  of  that  symbol  gives  additional  solemnity  and  sanction 
to  the  proceeding. 

O  Some  Presbyterians  and  Dissenters  object  to  being  sworn  on  the  Q-ospcls 
and  kiBfing  the  book,  and  prefer  being  sworn  according  to  the  form  of  oath 
used  in  the  Scotch  Court«.    (See  Form  in  Formulary.) 
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Objections 
after  oath. 
Pitt  Taylor, 
B.  1266. 


in  swearing  makes  the  oath  most  binding  on  their  conscience 
should  be  sworn  in  that  way. 

§  140.  But  if  no  objection  be  made  before  the  oath  is 
taken^  and  a  witness  be  asked  afterwards  in  examination 
whether  the  oath  he  has  taken  be  binding  on  his  conscience^ 
and  he  answer  in  the  affirmativCj  no  further  question  can  be 
asked  him  on. the  subject. 

If  a  witness  do  not  object  to  the  form  of  an  oath  which 
he  does  not  consider  binding  on  his  conscience^  before  giving 
evidence, — as  for  instance,  if  a  Jew  be  sworn  on  the  Gospels, 
and  give  false  evidence, — he  is  liable  to  be  indicted  for 
perjury,  and  the  proceedings  are  not  vitiated  on  account  of 
the  form  of  the  oath. 


Affiramtion.  §  141.  Solemn  affirmations  are  in  certain  cases  admitted 

by  legislative  enactment,  out  of  tenderness  to  conscientious 
scruples,  as  equivalent  to  oaths. 

Thus,  Quakers,  Moravians,  and  Separatists  and  persons 
who  have  been  Quakers  or  Moravians,  may  give  evidence 
upon  solemn  affirmation  to  the  same  eflfect  as  the  ordinary 
oathj  and  we  have  seen  that  by  the  law  of  this  Colony, 
aboriginal  natives,  not  professing  to  be  Christians,  may 
also  make  affirmation.  Moreover,  if  any  person  called  as 
a  witness,  or  desired  to  make  an  affidavit  or  deposition, 
object  on  conscientious  grounds  to  take  an  oath,  the 
Court  or  Justice,  on  being  satisfied  of  the  sincerity  of  the 
"Law Amend-  objection,  may  allow  him  to  make  a  solemn  affirmation  or 
^"^^^.i  '  declaration  in  these  words  :  "  I,  A.B.,  do  solemnly,  sincerely, 
and  truly  affirm  and  declare  that  the  taking  of  any  oath  is 
according  to  my  religious  belief  unlawful;  and  I  also  do 
solemnly,  sincerely,  and  truly  affirm  and  declare,'^  &c. 

Refusal  to  give  Evidence. 

BefusaltogiTo        §  142.  Persons  summoned  as  witnesses  before  Justices, 

endence.        either  on   summary  proceedings  or  on  the  examination  of 

charges  of  indictable  offences,  refusing  to  be  sworn  or  to  affirm 

or  to  give  evidence,  without  lawful  excuse,  may  be  committed 

to  prison  summarily  for  a  period  not  exceeding  seven  days, — 
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as  will  be  seen  in  the  chapters  on  Summary  Convictions, 
and  Indictable  Oflfences. 

In  the  Supreme  Court,  the  Judge  may  commit  a  witness 
for  contempt  for  refusing  to  be  sworn  or  to  give  evidence. 

Examination  of  Witnesses  in  Chief. 

§  143.  The  witnesses  first  examined  in  criminal  cases,  arc  General 
those  for  the  prosecution  or  complaint ;  and  in  civil  cases,  ""^•^   • 
the  witnesses  for  the  party  who  has  to  prove  the  aflBrm- 
ative. 

The  art  of  examining  witnesses  in  a  judicial  inquiry  is  Mode  of  exa- 
one  which  can  be  fully  and  successfully  acquired  only  by  a  ^^^^  ^^' 
combination  of  extensive  practice  with  a  compl'chensive  and 
precise  knowledge  of  the  law  of  evidence ;  but  a  few  general 
remarks  and  suggestions  may  be  found  useful  to  assist 
Magistratps  in  the  numerous  cases  where,  unaided  by  pro- 
fessional assistance,  they  are  themselves  called  upon  to 
conduct  the  examination  of  witnesses,  either  in  summary 
cases  or  on  preUminary  investigations. 

The  object  of  an  advocate  in  conducting  the  examination 
is  to  elicit  from  the  witness  the  most  distinct  and  coherent 
body  of  evidence  which  the  witness  can  give,  in  support  of 
the  side  for  which  he  appears,  excluding  whatever  must  be 
rejected  as  inadmissible  according  to  the  established  laws  of 
evidence. 

§  144'.  A  Judge  or  Justice  of  the  Peace  may,  in  any  caso,  Exmnining 
cither  at  the  request  of  the  parties  or  at  his  own  discretion,  order  ^^^^^ea 
the  witnesses  to  remain  out  of  hearing  till  they  are  required ;  See  J.  P.  Acf, 
and  indeed  the  importance  of  this  proceeding,  the  additional        *  * 
security  it  gives  in  testing  the  truthfulness  of  witnesses,  and 
the  additional  facility  it  afiFords  for  the  exposure  of  collusion 
and  fraud,  are  so  striking  as  to  make  it  a  matter  of  surprise 
to  many  that  the  practice  is  not  generally  adopted  in  Eng- 
land, as  it  is  in  Scotland  and  in  other  countries  of  Europe. 
When  the  Judge  or  Justice  thinks  there  is  reason  for  taking 
this  course,  it  is  convenient  that  all  the  witnesses  should  be 
placed  together  in  a  room  adjacent  to  the  Court,  and  called 
in  as  they  are  wanted,  and  that  after  examination  they 
7 
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should  remain  in  Court,  or  be  prevented  from  conversing 
with  those  not  yet  examined. 

§  145.  A  Judge  or  Justice  conducting  an  examination 
himself,  may,  for  the  ends  of  justice,  assume  somewhat  more 
latitude  than  ought  to  be  conceded  to  counsel  on  either  side ; 
Statemento  but  still,  in  no  casc  ought  statements  to  be  allowed  to  have 
^2^J^|J5^J  weight,  for  the  purposes  of  conclusive  determination,  which 
are  inadmissible  on  the  broad  general  principles  of  the  law 
of  e\4dence.  Justices,  however,  must  constantly  listen  to 
statements  which  are  not  good  evidence  in  law,  in  order  to  put 
the  case  before  them  into  due  train  of  inquiry,  and  to  discover 
the  sources  from  which  the  best  evidence  may  be  obtained ; 
but  in  deciding  in  summary  cases,  it  would  seem  that  they 
ought  not  to  allow  evidence  obviously  open  to  objection, — 
as  for  instance  mere  hearsay, — to  aflfect  their  judgment. 

Pitt  Taylor,  §  146.  In    the   preliminary    investigation   of  indictable 

Bs.  462, 453.  oflfences,  as  the  Justices  are  bound  to  take  down  in  the  depo- 
sitions all  the  evidence  elicited  in  examination  or  cross- 
examination,  and  not  merely  what  they  may  consider  material, 
they  certainly  ought  to  use  some  discretion,  when  they  them- 
selves conduct  the  examination,  so  as  not  to  overload  the 
depositions  with  matter  which  will  turn  out  to  be  irrelevant. 
Still,  it  is  much  better  that  too  much  rather  than  too  little 
evidence  should  be  elicited  at  the  preliminary  investigation; 
and  it  is  much  more  desirable  that  a  considerable  amount  of 
matter  should  be  included  in  the  depositions  which  may  be 
excluded  at  the  trial,  than  that  anything  should  be  excluded 
from  the  depositions  which  might  be  admitted  at  the  trial,  or 
might  lead  to  further  inquiry  and  to  the  procuring  of  further 
admissible  evidence,  between  the  time  of  the  preliminary 
examination  and  the  trial. 

Leading  ques-         §  147.  The  rule  of  law  which  prohibits  leading  questions 

^^'  from  being  put  on  examination  in  chief,  is  founded  upon  both 

principle  and  experience,  and  is  one  of  so  much  importance 

in  the  ascertainment  of  truth  that  a  brief  consideration  of 

it  is  desirable. 
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The  general  rule  is^  that  in  examining  a  witness^  no  Leading  qaes- 
question  should  be  put  to  him  which  suggests  a  particular  *^^^'* 
answer^  or  which,  embodying  a  material  fact,  admits  of  a 
conclusive  answer  by  a  simple  ^^yes'^  or  "no.^^  The 
mischief  guarded  against  by  the  rule  is  the  adoption  by  an 
overwilling,  a  careless,  or  an  ignorant  witness,  of  some 
material  fact  which  is  sought  to  be  established,  but  which 
the  witness  might  have  failed  to  state  if  it  had  not  been 
suggested  him.  The  slightest  experience  of  Courts  of 
Justice  shows  how  easily  witnesses  may  be  led  to  express 
assent  to  that  which  they  do  not  know  or  do  not  understand. 

The  rule  against  leading  questions,  however,  is  necessarily  Belaxation  of 
relaxed  in  practice,  and  under  certain  circumstances ;  and  "^®- 
not  only  are  such  questions  allowed  on  cross-examination, 
for  the  purpose  of  testing  the  veracity  of  a  witness,  or  the 
value  of  his  evidence,  but  in  the  first  examination  in  chief 
it  is  usual  to  ask  leading  questions  for  the  purpose  of  bring- 
ing the  attention  of  the  witness  to  the  transaction  inquired 
into,  and  to  the  time  and  place  of  its  occurrence,  unless 
such  time  or  place  be  a  point  in  dispute.     And,  generally 
speaking,  with  respect  to  all  mattci*s  which  are  introductory 
or  accessory  to  the  essential  or  disputed  part  of  the  case, 
leading  questions  are  admitted,  if  not  objected  to ;  but  with  Undiipated 
respect  to  the  essential  points  in  the  case, — those  upon  "^'«'- 
which  the  guilt  or  innocence  of  an  accused  person  turn — the 
very  matter  at  issue, — ^leading  questions  are  to  be  avoided  as 
much  as  possible. 

§  148.  Still,  the  Justices,  if  they  cannot  otherwise  elicit  a  Diacretion. 
distinct  statement  as  to  any  material  particular,  may  in  their 
discretion  ask  leading  questions ;  but  they  ought  not  to  do 
do  so  till  they  have  exhausted  all  other  means.  One  of  the 
most  ordinary  cases  where  a  difficulty  of  this  kind  occurs, 
is  the  case  of  a  charge  of  rape,  or  assault  with  intent,  &c.,  Bape,  &c. 
where  the  woman,  especially  if  young,  is  very  slow  to  give 
an  account  of  what  took  place.  The  extreme  danger  and 
impropriety  of  asking,  at  once,  in  such  a  case,  such 
questions  as  these — ''Had   the   prisoner    connexion  with 
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you  ?"  or  ^^  Did  he  do  it  with  or  against  your  will  ?*'  are 
obvious  :  and  much  doubt  must  always  rest  on  the  answers 
to  such  questions,  if  not  corroborated  by  circumstances. 
Still,  when  absolutely  necessary.  Justices  may  probably  be 
justified  in  asking  such  questions. 


Advene  wit-  §  149.  A  witness  evidently  adverse  to  the  party  who  calls 

^^^'  him,  is  often  allowed  to  be  treated  as  if  he  were  on  cross-exami- 

nation, and  to  be  asked  leading  questions ;  and  Justices  may 
permit  this  course  to  be  taken  if  they  deem  it  expedient. 

The  party  producing  the  witness  is  not  allowed  to  im- 
peach his  character  by  general  evidence  of  bad  character,  but 
if  tlie  Court  be  of  opinion  that  he  is  an  adverse  witness,  he 
Criminal  Pro-  niay  be  contradicted  by  other  evidence ;  or,  by  leave  of  the 
Tfi^JJ™.'^*^*  Court,  evidence  may  be  given  that  he  had  made,  at  another 
time,  a  statement  inconsistent  with  his  present  evidence. 
The  latter  course,  however,  cannot  be  adopted  till  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to  designate 
the  particular  occasion,  have  been  mentioned  to  the  witness, 
and  he  has  been  asked  whether  or  not  he  made  such  a 
statement. 


1866, 8.  4. 


BefrtehiDg 
memory. 


General  re- 
marks. 


§  150.  A  witness  under  examination  may  be  allowed  to 
refresh  his  memory  by  looking  at  a  written  instrument,  or 
memorandum,  or  an  entry  in  a  book,  made  either  by  himself 
or  by  some  one  in  his  presence  at  the  time  of  the  transaction 
referred  to,  or  so  shortly  afterwards  that  it  is  probable  the 
memory  of  the  witness  had  not  become  defective  with 
respect  to  the  transaction  in  the  meantime.  If  such  a 
document  be  used  by  a  witness,  the  opposite  side  may  look 
at  it,  and  may  cross-examine  or  comment  on  it. 

Cross-examination  of  Witnesses, 

§  151.  A  witness  for  the  prosecutor,  informant,  or  com- 
plainant having  be«n  examined  in  chief,  the  defendant  or  his 
Counsel  may  proceed  to  cross-examine  him. 

The  oral  cross-examination  of  witnesses  is  rightly  con- 
sidered one  of  the  most  efficacious  tests  of  truth  which  cau 
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be  used  for  the  fiirtherance  of  justice,  the  object  of  it  being 
to  try  the  credibility  and  value  of  the  evidence.  More 
latitude  is  allowed  in  cross-examination  than  on  examination 
in  chief,  and  we  have  just  seen  that  leading  questions  are 
not  deemed  inadmissible.  The  reason  for  not  applying  the 
rule  against  leading  questions  on  cross-examination  is,  that 
as  the  witness  is  supposed  to  be  hostile  to  the  party  cross- 
examining,  he  will  not  be  likely  to  adopt  the  suggestion 
made  in  a  leading  question  from  that  side,  contrary  to  truth. 
Motive,  character,  interest,  prejudice,  means  of  knowledge, 
are  in  this  way  easily  tested ;  and  in  the  case  of  a  witness 
suspected  of  perjury  or  of  great  inaccuracy  or  exaggeration, 
a  rapid  and  minute  cross-examination  on  topics  which  the 
witness  is  likely  to  deem  unimportant,  and  for  which  he  is 
probably  unprepared,  and  the  comparison  of  the  evidence  so 
elicited  with  that  of  other  witnesses,  are  powerful  means  of 
exposing  dishonesty  and  untnith. 

But  though  leading  questions  may  be  put  on  cross-  Limit  to  lead- 
examination,  the  very  words   which  the  party  wishes  to  ^"8  questions. 
elicit  ought  not  to  bp  put  into  the  mouth  of  a  witness, 
to  be  echoed  back ;  nor  is  it  proper  to  put  a  question  which 
assumes  some  fact  to  exist  which  has  not  been  proved. 

§  152.  The  general  rule  requiring  evidence  to  be  relevant  Relerancy. 
to  the  subject  of  inquiry  is  not  applied  very  strictly  to  cross- 
examination,  considerable  latitude  being  allowed  for  the 
purpose  of  testing  the  value  of  a  witnesses  evidence ;  but 
the  following  rule,  which  prescribes  certain  limits  to  this 
latitude,  deserves  attention. 

No  question  can  be  put  on  cross-examination  con-  impeaching 
ceming  an  irrelevant  matter,  merely  for  the  purpose  ^^  c^^^iicti 
impeaching  the  witnesses  credit  by  contradicting  him. 
Whatever  answer  he  gives  to  such  a  question,  if  put,  must 
be  taken  as  conclusive :  but  questions  relating  to  relevant 
matters  may  be  put  for  the  purpose  of  testing  a  witness's 
credit ;  and,  if  necessary,  the  answers  may  be  contradicted 
by  evidence. 

It  would  appear,  however,  that  a  witness  may  be  asked  ?°1J^^J5 
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Pitt,  Taylor,    any  question  tending  to  impeacli  his  impartiality,  and  that 
s.  1298.  j^jg  answers  may  be  contradicted  hy  other  witnesses. 

Criminal  Law  §  153.  A  witness  may  be  cross-examined  as  to  a  former 
Act  186^8.5.  statement  made  by  him  relative  to  the  subject-matter  of  the 
case  and  inconsistent  with  his  present  testimony;  and  if  he 
either  denies  or  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  of  it  may  be  given,  but  not  till  the 
circumstances  of  the  statement,  sufficient  to  designate  the 
particular  occasion,  have  been  mentioned  to  him,  and  he  has 
been  asked  whether  he  made  such  a  statement  or  not.  A 
previous  opinion  expressed  by  the  witness  cannot  be  regarded 
as  relevant  to  the  issue. 


Contradicfcion 
of  former 
statement  in 
writing. 
Ibid,  s.  6. 


§  154.  As  regards  a  previous  statement  in  writing  or 
reduced  to  writing,  relative  to  the  subject-matter  of  inquiry, 
a  witness  may  be  cross-examined  respecting  it  without  the 
writing  being  shown  to  him :  but  if  it  be  intended  to  contra- 
dict the  witness  by  the  writing,  his  attention  must  first  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for 
the  purpose  of  contradicting  him;  and  in  such  case  the  Judge 
or  Justice  has  power,  at  any  time  during  the  trial,  to  require 
the  production  of  the  writing,  and  to  inspect  it,  and  make 
such  use  of  it  for  the  purpose  of  the  trial,  as  he  or  they 
think  fit. 


Preyions 
offences. 


§  155.  If  the  witness  be  cross-examined  as  to  the  commis- 
sion by  him  of  other  offences  or  crimes  (not  as  to  conviction), 
or  if  the  answer  to  the  question  would  have  a  tendency  to 
expose  the  witness,  or  the  wife  or  husband  of  the  witness,  to 
any  kind  of  criminal  charge,  or  to  a  penalty  or  forfeiture,  he 
is  not  compellable  to  answer ;  nor  can  his  answer,  if  he  give 
one,  be  contradicted  by  evidence. 

It  is  for  the  Court  or  Justices  to  determine  whether  the 
question  has  such  a  tendency. 


Previous 
conyiction. 


§  156.  But  if  a  witness  be  cross-examined  as  to  whether 
he  has  been  previously  convicted  of  a  felony  or  misdemeanour. 
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and  deny  the  fact  or  refuse  to  answer^-^inasmuch  as  he 
cagnot  by  admitting  the  fact  subject  himself  to  fresh  pimish- 
ment^  and  it  is  but  just  that  the  credibility  of  persons  so 
convicted  should  be  affected  by  the  fact  (although  they  are 
not  in  modem  times  deemed  incompetent  in  consequence 
thereof) — ^the  party  cross-examining  him  may   afterwards 
proceed  to  prove  the  conviction.     There  is  a  statutory  pro-  Cortifi<»te  of 
vision  that  the  conviction  may  be  proved  by  a  certificate  ^^^^  ^' 
containing    the    substance   and   effect   only    (omitting  thecrim.  Law 
formal  part  of  the  indictment  and  conviction),  purporting  to  ^^'  f^* 
be  signed  by  the  oflBcer  having  the  custody  of  the  records  of 
the  Court,  and  proof  of  the  identity  of  the  person  referred 
to,  without  proof  of  the  signature  or  the  official  character 
of  the  person  appearing  to  have  signed  the  certificate. 

§  157.  If  a  question  be  such  that  the  immediate  and  direct  Answer  tend- 
effect  of  answering  it  would  be  to   degrade  the  witnesses  ^"^     egraao- 
character,  as  a  general  rule  he  ought  not  to  be  compelled 
to  answer  it,  unless  the  transaction  to  which  it  refers  be 
material  to  the  issue. 

§  158.  A  Judge  or  Justices  may  interfere  to  protect  a  Protection  of 
witness  where  it  appears  he  is  exposed  to  unnecessary  annoy-  ^^  ^®"* 
ance  on  such  matters. 

A  witness  cannot  refuse  on  cross-examination  to  answer  Answer  sub- 
a  question,  on  the  ground  that  the  answer  would  subject  j^lj^L 
him  to  a  civil  action  or  pecuniary  loss,  or  charge  him  with  a 
debt. 

The  privilege  of  refusing  to   answer  questions   is   the  The  privilege 
privilege  of  the  witness,  not  of  the  party ;  and  Counsel  in  ness's. 
the  case  have  no  right  to  take  the  objection.     The  Judge  or 
Justices  are  not  even  bound  to  warn  the  witness  that  he 
need  not  answer  such  questions ;  but  they  may  do  so  in  their 
discretion,  and  probably  ought  to  do  so  in  most  cases. 

§  159.  The  veracity  of  a  witness  may  be  impeached  by  the  Impeaching 
other  side,  by  disproving  his  statements  when  relevant,  also  ^®"^^*^y- 
by  cross-examining  him  as  to  former  statements,  subject 
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to  the  restrictions  above  mentioned;  or,  it  would  seem^ 
witnesses  may  be  called  to  prove  his  general  reputation  for 
want  of  veracity,  if  prepared  to  say  that  they  would  not 
believe  him  on  oath.  Witnesses  to  impeach  veracity  may  be 
cross-examined  in  order  that  their  own  credit  may  be  tested, 
and  other  witnesses  possibly  may  be  called  to  impeach  it. 


To  what  con« 
fined. 


On  inadmis- 
Bible  matter. 


Re-ea^amination. 

§  160.  After  a  witness  has  been  cross-examined,  he  may, 
if  necessary,  be  re-examined  on  behalf  of  the  party  who 
called  him,  for  the  purpose  of  explaining  any  matter  which 
the  cross-examination  has  left  doubtful,  or  answering  any 
fresh  matter  introduced  on  the  cross-examination;  but  no 
question  can  be  asked  which  docs  not  arise  out  of  the  cross- 
examination,  even  although  it  would  have  been  material  and 
admissible  on  the  examination-in-chief,  except  by  leave  of  the 
Court. 

If  the  witness  has  been  cross-examined  as  to  facts 
which  were  not  by  law  admissible  in  evidence,  he  may  be 
re-examined  with  respect  to  them ;  and  if  part  of  a  con- 
versation, statement,  or  transaction  has  been  introduced,  the 
rest  of  it  may  be  brought  out.  But  if  an  adverse  witness 
obtrude  irrelevant  matter  on  the  party  cross-examining,  the 
latter  may  ask  the  Court  to  strike  such  matter  out ;  and  it 
cannot  then  be  made  the  subject  of  rc-examination.  Much 
skill  is  often  displayed  by  counsel  in  "  setting  up  "  a  witness, 
as  it  is  called,  by  a  judicious  rc-examination. 


Discretion  of 
Justices. 


Recalling  Witnesses, 

§  161.  A  Judge  or  Justices  have  always  the  power,  at  their 
discretion,  to  recall  witnesses,  when  it  seems  necessary  for  the 
ends  of  justice ;  and  parties  are  often  allowed  to  recall  their 
witnesses  before  the  close  of  the  case. 

But  at  the  hearing  or  trial,  it  is  not  deemed  proper  in 
general,  after  the  case  has  been  closed,  to  allow  the  parties 
to  recall  witnesses  to  establish  fresh  matter. 

And  when  a  witness  is  recalled,  it  is  usual  and  proper 
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tbat  the  desired  questions  should  be  put  to  him  through  the 
Court  if  they  are  not  deemed  objectionable. 

Evidence  in  answef*  or  reply. 
§  162.  When  an  affirmative  case  is  set  up  on  one  side^  Answer  or 
the  other  side  may  answer  it  by  evidence  on  the  merits ;  and  JJJ^^*'" 
that  evidence  again  may  be  met  by  evidence  in  reply ;  and  in 
each  case  the  witnesses  are  examined  and  re-examined  by  the 
party  calling  them^  and  cross-examined  by  the  other. 

§  163.  If  a  witness's  character  be  impeached  for  fraud  or  Supporting 
other  improper  conduct,  it  would  appear  that  evidence  may  be  chwucter  by 
given  of  his  good  character,  and  that  the  character  of  wit-  evidence.  Pitt 
nesses  called  for  that  purpose  may  also  be  impeached  by     '    *  * 
cross-examination  or  by  further  witnesses;   and    witnesses 
may  also  be  called  to  support  the  character  of  impeached 
witnesses. 

Number  of  fVUnesses, 

§  164.  In  many  countries,  both  in  modern  and  in  ancient  Two  required 
times,  it  has  been  deemed  wise  and  politic — (and  the  practice  ^untrles. 
has  high  religious  sanction  among  Christians) — to  require  the 
concurrence  of  the  evidence  at  least  of  two  witnesses  as  the 
foundation  of  any  judicial  decision ;  and  the  arguments  in 
favour  of  such  a  rule  are  obvious. 

Nevertheless,  the  maxim  of  the  English  law,  ''  Testes  The  maxim  of 
ponderentur,  non  numerentur"  — "  Witnesses  are  to  be  {^®  "^  ^^  ^ 
weighed,  not  numbered,'^ — seems  to  be  founded  on  reason 
and  experience  j  for  surely  one  good  and  unimpeachable 
witness,  haWng  had  ample  means  of  knowledge,  and  clearly 
enouncing  pertinent  evidence,  may  be  of  far  more  value  than 
many,  whose  testimony  is  vague,  uncertain,  or  open  to 
suspicion. 

§  165.  The  only  strict  exception  to  this  rule  in  the  law  of  Eiception  as 
England  occurs  in  the  case  of  treason  or  misprision  of*®*'^**^"* 
treason^  to  prove  which  according  to  law  at  least  two  wit- 
nesses are  necessary. 

« 
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Perjury.  §  166.  In  cases  of  perjury,  something  more  is  required 

than  the  evidence  of  one  witness;  for  with  one  witness  only,  the 
ease  would  be  simply  oath  against  oath ;  and  it  is  therefore 
necessary,  by  the  law  of  England,  that  perjury  should  be  made 
out  by  two  witnesses,  or  by  one  witness  and  some  corrobora- 
tory document  or  circumstances,  in  addition. 

# 

Accomplices.  §  167.  The  evidence  of  an  accomplice  does  not,  in  strict- 
ness of  law,  require  to  be  corroborated,  and  an  accused 
person  might  legally  be  convicted  on  the  evidence  of  an  ac- 
complice alone ;  but  it  is  the  settled  practice  in  the  English 
Courts  to  require  that  an  accomplice  or  any  number  of 
accomplices  should  be  corroborated, — both  as  to  the  offence 
itself,  and  as  to  the  person  or  persons  who  committed  it, — 
either  by  another  witness  or  by  the  surrounding  circum- 
stances of  the  case. 

Corroboration  §  168.  Moreover,  there  are  sometimes  statutory  provisions 
^  stotutel^'*  requiring  that  the  testimony  of  a  particular  person  should  be 
corroborated  for  particular  purposes,  as,  for  instance,  in  the 
case  of  bastardy,  where  the  evidence  of  the  mother  of  the 
bastard  child  must  be  corroborated  in  some  material  par- 
ticular by  other  testimony,  to  the  satisfaction  of  the  Justices, 
in  order  to  enable  her  to  procure  an  adjudication  against  the 
putative  father.  (See  "  The  Destitute  Persons  Relief  Ordi^ 
nance,  1846.'') 

Credibility  of  Witnesses,  and  Weight  of  Evidence. 

Geuend  re«  §  169.  In  estimating  the  credit  due  to  witnesses  and  the 

weight  to  be  awarded  to  their  testimony,  many  considerations 
may  legitimately  be  taken  into  account  which  it  would  be 
impossible  to  reduce  to  rule.  The  position,  education,  and 
circumstances  of  a  witness,  his  temper,  intelligence,  memory, 
and  discretion,  his  interest  and  prejudice,  the  motives  and 
the  affection  of  his  mind  with  respect  to  the  particular 
case,  as  exhibited  by  his  language,  by  his  demeanour  in  the 
witness-box,  or  by  the  facts  of  the  case,  are  all  legitimate 
and  material  ingredients  for  the  formation  of  a  judgment  as 
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to  the  value  of  his  evidence ;  and  as  regards  the  evidence 
itself^  its  intrinsic  probability  and  consistency,  or  its  impro- 
bability and  inconsistency,  the  means  of  knowledge  possessed 
by  the  witness,  his  reasons  for  paying  attention  to  the  fects, 
and,  moreover,  the  consistency  or  inconsistency  of  the 
witness's  testimony  with  that  of  other  witnesses,  arc  all  tests 
of  the  utmost  importance. 

These  matters  are  not  only  deserving  of  attention,  but,  in 
deciding  on  conflicts  of  evidence,  all  of  them  will  sometimes 
required  to  be  speciaUy  reviewed  and  considered. 

Although  it  might  be  unsafe,  if  it  were  possible,  to  lay 
down  any  precise  rules  on  these  topics,  a  few  observations 
founded  upon  experience  may  be  found  useful. 

§  170.  It  often  happens  that  direct  evidence  is  more  open  Eyidence,  di- 
to  doubt  than  circumstantial.  Thus,  upon  the  question  of  ^tial^^""^" 
identity  of  persons  or  things,  experience  shows  that  mistakes  Identity. 
in  direct  testimony  are  far  from  uncommon.  Either  from 
imperfection  of  vision,  or  slightness  of  opportunity,  or  natural 
inaptitude  to  distinguish  nearly  resembling  things  or  persons, 
or  from  carelessness,  misconception,  or  confusion,  or  from 
that  prejudiced  state  of  mind  which  makes  '^the  wish  the 
fiither  to  the  thought,^'  persons  not  unfrequently  speak  erro- 
neously, though  without  intention  to  mislead,  with  respect 
to  personal  identity ;  while  a  combination  of  circumstances, 
all  pointing  from  different  directions  to  one  person  as  the 
perpetrator  of  an  act,  may  amount  to  proof  much  more  con- 
vincing than  the  best  direct  evidence.  It  is  to  be  noticed, 
too,  that  when  witnesses  have  once  informed  against  or  sworn 
to  a  particular  person,  though  on  slight  and  insufficient 
grounds,  or  with  considerable  hesitation,  they  are  apt,  on 
subsequent  examinations,  to  lose  all  distrust  about  the 
matter,  and  speak  with  a  certainty  to  which  they  did  not 
pretend  at  the  time  when  the  transaction  was  more  recent 
and  their  power  of  identifying  must  therefore  have  been 
greater. 

Similar  remarks  are  applicable  to  evidence  of  the  identity 
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Substantial 
agreement. 


§  171.  A  minute  agreement  by  several  witnesses  as  to  the 
particular  circumstances  of  a  transaction^  or  conversation^ 
ought  always  to  beget  suspicion  of  collusion^  inasmuch  as  it 
is  founds  in  ordinary  cases^  that  hardly  any  two  persons^ 
giving  an  account  of  the  same  transaction  or  conversation^ 
honestly  and  to  the  best  of  their  ability^  in  each  other's 
absence^ — and  especially  after  the  lapse  of  any  considerable 
space  of  timCj — tell  precisely  the  same  story;  so  that  ex- 
perience has  established  the  maxim^  that  substantial  agree- 
ment^ with  circumstantial  difference^  is  characteristic  of  bond 
fide  evidence  given  by  different  persons  respecting  the  same 
occurrence. 


Indications  of 
trutlifulness. 


§  172.  Indications  oftruthfulness  maybe  noted  in  simpli- 
city^ calmness^  minuteness^  copiousness  of  detail^  absence  of 
apparent  anxiety ;  while  untruthfulness  is  often  evinced  by  a 
laboured  and  constrained  manner^  over-zealousness  or  over- 
cautiousness^  indistinctness  or  exaggeration^  by  answering 
without  waiting  to  hear  the  question^  by  evasion^  flippancy,  or 
affecting  not  to  hear  or  understand  a  question,  by  reckless- 
ness or  indifference  of  manner,  protestations  of  honesty,  or 
reluctance  in  giving  testimony  which  may  tell  on  the  other 
side,  by  pretending  not  to  remember  matters  which  would 
be  open  to  contradiction,  or  giving  minute  evidence  as  to 
matters  which  cannot  be  disproved. 


Females. 


Children. 


§  173.  Female  witnesses  are  somewhat  prone  to  exaggerate, 
but  in  other  respects  they  are  often  better  witnesses  than  men; 
as  they  are  often  closer  observers,  and  generally  better 
narrators,  than  the  other  sex. 

Children  of  even  ordinary  intelligence,  if  not  frightened, 
are  generally  better  witnesses  than  adults.  They  observe 
and  remember  facts  which  attract  their  attention  more  dis- 
tinctly than  adults;  they  do  not  speculate  upon  the  drift 
and  object  of  questions,  and  they  generally  give  ingenuous 
and  graphic  answers.  When  they  have  been  tampered  with, 
or  incited  to  conmiit  perjiiry,  or  give  false  evidence^  in  the 
hopes  of  screening  themselves  from  blame,  or,  as  is  some- 
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times  the  case^  are  known  to  be  addicted  to  romancing^  it  is 
generally  easy  to  break  down  their  testimony  by  cross* 
examination. 

§  174.  Policemen^  constables^  and  others  whose  business  Conttablet. 
it  is  to  detect  crime^  are  supposed  to  be  apt  to  give  a  little 
colouring  to  their  eyidence^  so  as  to  help  to  conviction  j  and 
in  the  case  of  the  police  of  very  populous  districts^  where 
there  is  a  great  deal  of  criminal  business^  their  way  of  seeing 
and  reporting  things  probably  becomes  tinctured  by  their 
ordinary  avocation.  The  desire  to  get  credit  for  the  detec- 
tion^ prosecution^  or  conviction  of  offenders^  is  no  doubt  a 
source  of  prejudice  and  zcal^  which  justifies  vigilance^  and  a 
critical  consideration  of  the  evidence  of  such  oflScers ;  but 
only  in  the  same  way^  though  in  a  different  degree^  as  in  the 
case  of  other  persons^  who^  as  prosecutors  or  witnesses^  assist 
in  the  administration  of  justice. 

§  175.  Among  the  matters  in  which  experience  teaches  us  Matters  most 
that  tribimals^  which  have  to  decide  on  questions  of  fact,  ought  ^^"Jlf 
chiefly  to  exercise  vigilance  and  discretion,  may  be  mentioned, 
uncorroborated  statements  of  single  witnesses,  especially  in 
such  cases  as  rape,  &c.,  and  the  evidence  even  of  the  most 
conscientious  witnesses  with  respect  to  dates,  distances, 
periods  of  time^  dress,  footprints,  handwriting,  confessions 
and  admissions^  conversations,  and  questions  of  identity. 

§  176.  Persons  are  so  apt  to  form  a  belief  with  regard  to  Belief  on  in- 
the  existence  of  matters  inquired  into  on  insufficient  or  unsure  ■'^cient 

ground. 

foundations^  and  often  become  so  convinced  of  the  truth  of 
them^  especially  after  once  stating  them  or  giving  evidence 
of  them,  that  it  not  unfrequently  happens,  that  witnesses 
perfectly  honest  in  intention  are  more  misleading  than  others 
whose  evidence  is  obviously  open  to  the  suspicion  of  fraud. 

Decision  of  Justices  on  Q^€stions  of  Fact. 

§  177.  The  conclusion  at  which  Justices  arrive  on  ques-  OenenJ  re- 
tions  of  factj  involves  a  moral  obligation  and  a  social  respon-  ™Ark8. 
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sibility  of  the  most  grave  and  important  character, — all  the 
more  grave  and  important  from  the  consideration  that  when 
they  act  judicially,  within  their  jurisdiction,  their  decision 
on  such  matters  is  not  generally  a  proper  subject  of  review. 
They  have  need,  therefore,  to  fortify  themselves  with  all 
applicable  maxims  and  tests  of  truth  which  the  wisdom  and 
experience  of  the  past  can  afford  them.  Some  observations 
connected  with  this  subject  will  be  found  in  the  following 
pages. 

Beaaonable  §  178.  When  they  have  to  determine  summarily  in  matters 

mi^*ca»w"^'  criminal  or  penal,  they  ought  to  be  governed  by  the  whole- 
some English  maxims  which  declare  that  ''it  is  better  ten 
guilty  men  should  escape  than  one  innocent  man  should  be 
punished,'^  and  that  ''  a  person  accused  of  any  offence  ought 
to  have  the  benefit  of  every  reasonable  doubt'^ — that  is,  such 
doubt  as  reasonable  men  would  act  upon  in  the  ordinary 
affairs  of  life.  But  in  applying  these  maxims,  they  ought  to 
remember  that  society  and  justice  suffer,  when  guilty  men 
escape  unduly ;  and  they  should  not  give  weight  to  fastidious 
doubts,  but  should  exercise  their  judgment  with  vigour  and 
ingenuous  common  sense,  according  to  the  dictates  of  an 
enlightened  conscience. 

In  indictable         §  179.  In  preliminary  inquiries  on  charges  of  indictable 
*'**^*  offences,  it  is  no  part  of  the  duty  of  the  Justices  to  weigh 

the  evidence  minutely,  or  to  come  to  a  conclusion  as  to  its 
precise  value.  As  long  as  there  is  some  primd  facte  evidence, 
not  clearly  and  conclusively  rebutted  by  other  unimpeachable 
evidence,  and  indeed  in  all  cases  where  there  is  a  substantial 
conflict  of  evidence,  they  ought  to  send  the  case  to  the  higher 
tribunal.  The  duties  of  Justices  in  respect  of  this  matter 
are  more  fully  adverted  to  in  the  following  chapter. 

They  have  to  determine  only  (after  remanding  the  accused 
if  necessary  in  order  to  get  all  the  evidence  forthcoming 
against  him),  whether  the  evidence  is  sufficient  to  put  him 
on  his  trial. 
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ON  THE  SXEB0I8E  OF  DISORETIONABY  POWERS. 

§  180.  It  will  probably  not  be  deemed  irrelevant  by 
Justices  anxions  to  discharge  the  various  duties  of  their 
important  office  with  efficiency,  and  with  satisfaction  to 
themselves  and  the  public,  that  their  special  attention  should 
be  called  to  the  nature,  extent,  and  object  of  the  discretionary 
powers  with  which  they  are  invested,  and  the  responsibility 
arising  in  respect  of  the  discharge  of  them. 

§  181.  "Discretion,''  says  Lord  Coke,  ''consists  in  dis- WluU^diacre- 
cerning,  by  means  of  the  law,  what  is  just ;''  and  any  person  ^^"  "' 
in  a  judicial  position  who  should  afford  good  grounds  for  the 
suggestion  that  in  the  exercise  of  his  discretionary  powers 
he  has  been  affected  by  caprice,  prejudice,  private  or  personal 
feeling  or  interest,  and  has  not  been  governed  by  definite 
principle,  must  thereby  inflict  a  serious  injury  upon  the 
interests  of  justice. 

§  182.  It  will  be  well,  first  of  all,  for  magistrates  to  WhenJiutioes 
take  precise  notice  of  the  cases  and  circumstances  in  and  ^^®  *  ^^ 

.  .  ...  cretion. 

under  which  the  law  invests  them  with  any  discretionary 
power. 

When  the  law  is  imperative,  and  leaves  no  choice  or  dis- 
cretion to  the  magistrate,  he  is  bound  by  his  oath  to  obey 
and  enforce  it,  whatever  conscientious  objection  he  may 
entertain  to  the  law  itself,  or  however  great  hardship  he  may 
foresee  wiU  arise  from  its  application  in  a  particular  case ; 
and  he  must  leave  the  rectification  of  the  general  evil,  if  any 
there  be,  to  the  Legislature,  and  the  mitigation  or  removal 
of  the  particular  hardship,  to  the  exercise  of  the  Royal  pre- 
rogative. 

§  183.  Again,  Justices  are  not  at  liberty  to  refuse  to  hear  Ab  to  hearing 
anj  one  who  in  due  manner  lays  a  complaint  or  information  complaiou. 
before  them ;  and,  as  will  be  seen  elsewhere,  they  may  be 
called  upon  by  the  Supreme  Court,  by  Mandamus  or  order, 
to  hear  cases  or  perform  other  duties  when  they  improperly 
refuse  to  do  so.    But  parties  have .  no  right  to  select  the 
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particular  magistrates  before  whom  they  shall  be  heard^  and 
to  call  upon  them  to  act  accordingly.  Where  there  is  a 
Resident  Magistrate  in  a  district^  cases^  both  for  summary 
convictions  and  the  examination  of  indictable  charges,  are 
usually  taken  before  him;  and  where  Petty  Sessions  have 
been  proclaimed  under  the  Act  of  1865,  the  magistrates 
summoned  in  rotation  for  the  appointed  time  would  usually 
conduct  the  business. 

Justice*  may         §  184..  There  is  no  doubt,  however,  that  any  Justice  of 
in  the  Colony.  ^^^  Peace  for  the  Colony  has  power  (})  to  sit  at  any  Petty 
Sessions,  and  act  as  a  Justice  at  any  place  within  the  Colony, 
whether  he  usually  acts  there  and  resides  in  the  neighbour- 
hood or  not. 

Justices  §  183.  But  it  is  very  obvious  that  a  voluntary  interfer- 

^an  o^n^'  cnce  of  magistrates  at  any  place  or  time  when  and  where 
place.  they  do  not  usually  act,  would  naturally  and  properly  excite 

notice  and  animadversion;  especially  if  they  volunteered 
attendance  on  the  Bench  upon  occasions  of  inquiries  directly 
or  indirectly  connected  with  matters  specially  affecting 
persons  of  their  own  class,  or  some  department  which 
they  might  be  supposed  to  represent,  or  involving  questions 
in  the  result  of  which  they  had  any  special  though  not  legally 
disqualifying  interest,  or  where  the  parties  stood  in  any  rela- 
tion towards  them  which  might  be  supposed  to  affect  their 
minds  either  favourably  or  unfavourably :  and  therefore,  in 
such  cases,  Justices,  however  conscious  of  integrity,  and  of 
the  intention  and  desire  to  be  thoroughly  impartial,  would 
probably  consider  it  wise  to  refrain  from  attending,  unless 
their  attendance  were  indispensable. 

Attendance  on        §  l^^'  ^^  ^®®^  hardly  be  observed  that  the  special  and 

Kdidtation.     extraordinary  attendance  of  magistrates  on  the  Bench  at  the 

solicitation  of  parties  or  their  friends,  would  expose  the 

administration  of  justice  to  suspicion,  would  imply  a  serious 

reflection  upon  the  Justices  who  usually  sit  at  the  particular 

—    -  - —  -  ■  I 

Q)  See  anle,  c*  II. 
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time  and  place^  and  would  lay  a  foundation  for  the  imputa- 
tion of  partiality  and  prejudice  against  the  Justices  complying 
with  such  solicitation. 

The  disqualification  of  Justices  to  act^  in  particular  cases^  Interest. 
on  the  ground  of  interest  will  be  pointed  out  in  the  chapter 
on  Summary  Convictions. 

§  187.  Again^  it  sometimes  happens  that  it  is  open  to  Summary  oon- 
magistrates^  with  due  direction  as  to  the  form  of  proceedings,  ^mmitment. 
to  dispose  of  a  case  summarily,  or  to  send  it  for  trial  to  a 
higher  tribunal.  In  such  cases,  if  it  be  clear  to  them  that 
the  ends  of  justice — that  is,  the  prevention  for  the  future  of 
acts  such  as  are  complained  of — will  be  as  effectually  served 
by  the  former  as  by  the  latter  mode  of  proceeding,  they  may 
exercise  their  discretion  very  properly  by  convicting  sum- 
marily rather  than  committing  for  trial.  But,  to  refrain 
from  committing  a  person  for  trial,  merely  in  order  that  the 
Justices  themselves  might  exercise  the  power  of  deciding  on 
the  facts  and  convict  summarily,  or  in  cases  where  the  penalty 
they  have  the  power  to  enforce  would  clearly  be  inadequate 
to  the  offence,  or  to  decide  summarily  merely  for  fear  of 
incurring  expense  to  the  Colony,  when  the  interests  of  justice 
would  not  thereby  be  suflSciently  secured,  would  obviously 
be,  at  least,  an  injudicious  use  of  discretionary  powers. 

§  188.  In  ordinary  cases,  however,  when  an  information  OflTence  gmrer 
has  been  laid  for  an  oflFcnce  punishable  summarily,  if  it  ap- ^S:;;^^*  °- 
pears  to  the  Justices  that  there  is  sufficient  evidence  to  pro- 
cure a  conviction  for  a  graver  offence  which  can  be  punished 
only  on  indictment,  they  ought  to  dismiss  the  minor  charge, 
and  direct  proceedings  to  be  taken  for  the  purpose  of  having 
an  examination  instituted  into  the  graver  cha^e.    In  cases  of 
assault,  where  the  Justices  find  that  the  assault  has  been  ac-  Justices  of 
companied  by  an  attempt  to  commit  felony,  or  they  are  ^^i^^^fi 
opinion,  from  other  circumstances,  that  it  is  a  proper  subject 
for  prosecution  by  indictment,  they  are  bound  to  abstain  from 
adjudicating  on  it,  and  to  act  as  if  they  had  no  power  to 
deal  with  it  summarily. 
9 
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OonTicting  §  189.  On  the  examination  into  chaises  of  indictable 

™i^dfck.  offences,  it  may  sometimes  happen  that  the  examining  magis- 
able  oflfence  tratcs  may  see  that  the  case  is  one  which  might  more  pro- 
pged.  perly  be  dealt  with  summarily,  as  involving  some  minor 
offence  which  might  be  punished  on  summary  conviction 
with  sufficient  severity  to  meet  the  merits,  and  serve  the 
interests  of  public  justice ;  and  under  such  circumstances,  if 
it  seemed  doubtful  whether  the  indictable  offence  could  be 
made  out  satisfactorily,  or  if  vexation  or  oppression,  delay  or 
expense,  would  be  caused  by  committing  or  holding  the  ac- 
cused to  bail  for  the  major  offence, — and  it  were  clear  that 
the  accused  would  not  be  prejudiced  by  summary  conviction, 
— the  examining  magistrates  would  probably  be  justified  in 
advising  or  directing  that  the  graver  charge  should  be  with- 
drawn, and  an  information  laid  for  the  offence  punishable 
summarily.  But  such  a  course  ought  not  to  be  adopted, 
except  when  the  ground  for  its  adoption  is  very  clear. 

Compromises.  §  190.  Questions  often  arise  before  Justices  respecting 
the  propriety  of  sanctioning  compromises,  or  the  withdrawal 
of  charges ;  and  there  is  no  little  difficulty  in  laying  down 
rules  for  their  guidance  on  this  subject. 

Desirable  as  it  is  to  reconcile  contending  parties  and  pre- 
vent unnecessary  litigation,  the  law  is  very  jealous  in  matters 
where  the  interests  of  the  public  are  concerned,  and  is  slow 
to  permit  arrangements  or  compromises  between  accuser  and 
accused. 

When  com-  §  191  •  To  compound  or  compromise  any  charge  of  felony 

pounding  is  or  misdemeanour,  or  an  information  on  a  penal  statute, 
where  the  offence  is  wholly  or  partly  of  a  public  nature,  is  an 
indictable  offence;  but  a  prosecution  for  a  personal  injury 
which  might  be  made  the  subject  of  a  civil  action,  and  is  not 
of  a  public  character,  as  for  instance  an  assault  without  a 
riot,  may  legally  be  compromised. 

Justices  before  whom  such  last-mentioned  charges  come 
for  summary  conviction  may  properly  sanction  the  with- 
drawal of  the  charge  after  such  a  compromise,  or  may  inflict 
a  merely  nominal  penalty. 
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§  192.  It  would  seem  that  in  cases  of  common  assault^  Withdrawing 
where  injury  productive  of  serious  loss  or  suffering  has  ^ag^^j,^ 
occurred  to  the  party  assaulted^  and  the  offence  was  not  of  a 
public  character^  Justices  would  be  acting  but  rightly  in  advis- 
ing and  permitting  the  prosecutor  to  withdraw  the  charge^  so 
as  to  enable  him  to  bring  an  action  for  damages  against  the 
accused ;  as  the  Justices  have  power  only  to  inflict  a  fine  of 
jEIO;  and  a  conviction  or  certificate  of  dismissal  by  them  is  a 
bar  to  any  future  action  or  proceeding  in  repect  of  the  assault. 
It  had  been  held  in  England^  under  the  9  Geo.  IV.  c.  31^  s.  27 
(now  repealed),  that  if  the  summons  was  served  before  the 
charge  was  withdrawn,  the  accused  might  demand  a  certificate 
of  dismissal,  which  was  a  bar  to  an  action.  But  ''  The  New 
Zealand  Justice  of  the  Peace  Act,  1866,^^  (s.  17,)  expressly 
provides  that  any  infonnant  may  withdraw  his  information, 
before  the  time  fixed  for  the  hearing,  by  leave  of  the  Justice 
who  received  the  information,  or,  at  the  time  fixed  for  the 
hearing,  by  the  leave  of  the  Justices  present ;  and  the  infor- 
mation 80  laid,  withdrawn,  shall  not  be  a  bar  to  any  other 
proceedings,  civil  or  criminal. 

§  193.  But  the  Justices  ought  on  no  occasion  to  sanction  when  JuBtioes 
the  withdrawal  of  U  charge,  when  they  have  reason  for  believing  ^^^^^  J^ot 
that  an  illegal  compromise  or  composition  has  taken  place,  compromiseB. 
which  is  likely  to  defeat  public  justice.      On  the  contrary, 
they  should  in  such  case  give  such  information  or  direction 
as  will  ensure  that  the  prosecution  shall  be  proceeded  with, 
or  a  fresh  one  instituted. 

In  other  cases,  when  there  is  no  reasonable  ground  for 
suspecting  collusion  or  an  illegal  arrangement,  and  the  prose- 
cutor or  complainant  is  not  prepared  with  sufficient  evidence 
to  establish  the  charge,  and  does  not  wish  to  go  on  with  it. 
Justices  may  either  dismiss  it,  or  allow  it  to  be  withdrawn. 

§  194.  On  the  examination  of  charges  for  indictable  Discretion  in 
offences,  the  examining  magistrates  often  find  it  not  a  little  !ff^^^® 
difficult  to  decide  whether  they  ought  to  dismiss  the  charge 
or  send  it  for  trial. 
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Now  they  must  remember  that  in  this  matter  they  are 
acting  ministerially  and  not  judicially ;  that  the  question  for 
them  is  not  whether  they  are  convinced  of  the  guilt  or  inno- 
cence of  the  accused^  but  whether  in  their  opinion  the 
evidence  is  sufficient  to  put  the  accused  upon  his  trials  or 
raises  a  strong  or  a  probable  presumption  of  the  guilt  of  the 
accused^ — ^that  is^  whether  there  is  any  evidence  upon  which 
a  Jury  might  afterwards  convict ;  and  that  they  have  not  to 
determine^  ordinarily^  whether  the  weight  of  the  evidence  is 
on  the  side  of  guilt  or  innocence. 

Bomand.  §  195.  In  the  first  instance^  if  they  see  a  probability  of 

«)inndtt2  ^'  evidence  being  procured  against  the  accused^  it  is  their  duty 
to  remand  him  from  time  to  time^  according  to  the  practice 
hereafter  detailed;  and  when  all  the  evidence  which  seems 
probably  forthcoming  has  been  received^  they  have  to  con- 
sider whether  they  think  there  is  evidence  sufficient  to  put 
him  on  his  trial.  It  is,  perhaps,  impossible  to  define  precisely 
what  such  '^  sufficiency  ^^  is.  It  certainly  does  not  mean  evi- 
dence on  which,  according  to  the  opinion  of  the  magistrates, 
they  themselves  would  convict  him,  but  evidence  which  tends 
to  convict  him,  and  to  raise  something  more  than  a  mere 
suspicion  against  him. 


Conflict  of 
eyidenoe  in 
indictable 


§  196.  If  the  accused  calls  witnesses  before  the  Justices 
in  his  defence,  and  they  give  evidence  which,  being  consistent 
with  the  evidence  for  the  prosecution,  disproves  his  guilt, — as 
for  instance,  in  a  case  of  recent  possession  of  stolen  goods, 
where  the  accused  gives  evidence,  to  the  satisfaction  of  the 
Justices,  that  he  came  by  them  honestly, — ^they  may  pro- 
perly discharge  him ;  but  if  the  testimony  of  the  witnesses 
so  adduced  were  contradicted,  or  were  inconsistent  with  the 
evidence  ior  the  prosecution,  or  were  otherwise  open  to  doubt, 
the  Justices  should  forbear  to  decide,  and  should  leave  the 
whole  case  to  go  to  a  jury. 

Nevertheless,  if  the  evidence  in  support  of  the  chai^ 
should  be  contradictory  in  itself,  or  should  be  very  seriously 
shaken  on  cross-examination,  and  should  appear  to  the  Jos* 
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tioea  quite  unworthy  of  credit^ — or  if  the  evidence  on  behalf 
of  the  accused  very  dearly^  and  beyond  doubt^  outweighed 
the  eyidence  for  the  prosecution, — ^the  Justices  would  act  very 
properly  in  dismissing  the  charge. 

# 

§  197.  It  may  be  well  to  remind  Justices  here,  that  the  importaaoe  of 
importance  of  the  thorough  investigation  of  a  charge  before  "^J^^^Sj^^ 
a  jury  is  not  always  to  be  measured  by  the  certainty  or  oertaintj  of 
degree  of  probabili^  of  conviction.     It  would  be  far  from  «>»^cfcion. 
desirable  that  charges,  especially  of  a  very  grave  character, 
and  of  great  interest  to  the  public,  should  be  dismissed, 
when  there  is  some  evidence  in  support  of  them,  fit  to  go  to  a 
jury,  merely  on  the  ground  that  the  Justices  doubt  whether 
the  accused  would  be  convicted  on  the  evidence  as  it  stands 
before  ihem,  or  that  a  troublesome  and  expensive  prosecution 
might  be  likely  to  end  in  an  acquittal.    The  certainty  of  a 
thorough  investigation,  in  such  cases,  is  one  of  the  chief  guar- 
antees of  public  safety;  and  additional  and  confirmatory 
evidence  is  often  discovered  after  commitment.    It  is  not, 
therefore,  the  certainty  of  conviction,  so  much  as  the  pro- 
priety of  a  fuller  and  more  searching  investigation,  which 
ought  to  determine  Justices  to  send  a  case  for  trial,  when 
they  have  before  them  some  evidence  fit  to  go  to  a  jury,  but 
entertain  a  doubt  of  its  sufficiency  for  procuring  a  conviction. 

§  198.  The  exercise  of  discretion  with  respect  to  taking  Discretion  as 
bail  far  the  appearance  of  an  accused  person,  where  such  dis-  ^  ^^' 
cretion  exists,  (namely  in  all  cases  of  felony,  and  in  certain 
misdemeanours  which  will  be  found  specified  hereafter  in  the 
chapters  on  Indictable  OffSences,)  will  not  ordinarily  be  a 
matter  of  much  difficulty.  The  first  question  to  consider  is, 
whether  bail  ought  to  be  taken  at  all ;  the  second,  what  the 
amount  should  be.  Now,  as  the  object  is  to  secure  the  ap- 
pearance of  the  accused,  bail  ought  not  to  be  accepted  at  all, 
(in  eases  where  the  Justices  have  power  to  refuse  it,)  if  it 
appear  that  any  amount  of  bail  which  could  reasonably  be 
demanded,  would  not,  under  the  circumstances  of  the  case — 
and  zegazd  being  had  to  the  gravity  of  the  offence^  its  proba- 
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ble  punishment^  and  the  position  and  circumstanees  of  the 
accused^ — ^be  likely  to  secure  his  appearance  to  answer  the 
charge.  And  it  may  be  remarked  here^  that  it  is  not  the 
practice  in  England^  under  any  circumstances^  to  take  bail 
on  charges  of  murder. 
Amount.  But  when  the  Justices  feel  justified  in  taking  bail  in 

cases  when  they  have  a  discretion^  and  in  cases  when  they 
have  no  discretion^  but  must  take  bail  (viz.^  in  all  misde- 
meanours other  than  those  specially  indicated)^  they  ought 
obviously  to  be  governed,  as  to  the  amount,  by  the  one 
consideration,  what  amount  mil,  under  all  the  circum- 
stances, be  likely  to  ensure  the  appearance  of  the  accused. 
Here  again,  the  gravity  of  the  offence  and  of  its  punishment, 
the  position,  avocations,  and  means  of  the  accused,  must  be 
taken  into  consideration ;  and  care  must  be  used  not  to  give 
a  criminal  who  has  command  of  money  a  chance  to  escape 
from  public  justice  by  a  mere  pecuniary  forfeiture. 

Amonnt  of  §  199.  In  awarding  personal  punishments,  and  pecuniary 

^j^?™®'***^' penalties  for  offences  punishable  on  summary  conviction. 
Justices  are  in  many  instances  invested,  by  particular  Statutes, 
with  a  lai^e  discretionary  power.  Sometimes  the  punishment 
is  imprisonment  for  any  period  not  exceeding  a  certain  time ; 
and  in  very  many  cases  the  Justices  have  power  to  add  hard 
labour  to  the  imprisonment  if  they  please.  Sometimes  they 
are  obliged  to  award  a  fixed  penalty ;  but  more  frequently 
they  have  power  to  award  any  penalty  not  exceeding  a  certain 
sum,  or  between  certain  limits ;  and  in  many  cases,  the  limits 
of  the  punishment  or  penalty  are  very  far  apart. 

In  this  respect,  it  is  well  for  Justices  to  furnish  them- 
selves with  principles  and  tests  for  their  guidance ;  so  as  to 
prevent  the  influence  of  caprice,  or  even  of  unconscious  pre- 
judice, bias,  or  feeling,  from  operating  upon  their  minds. 


Object  of 
puniBhment. 


§  200.  They  must,  therefore,  remember  that  in  the  admin- 
istration of  Criminal  Law,  the  public  good  is  the  object  to  be 
kept  in  view,  and  not  the  redress  of  private  wrongs ;  that 
punishment  and  penalties  are  awarded  not  by  way  of  retribu- 


DI8CBETI0KAEY  POWEBB.  [c.  in.  71 

tion  or  compensation^  (except  when  penalties  are  expressly 
made  to  go  to  the  i^grieved  party^)  but  for  the  purpose  of 
protecting  society,  by  deterring  the  particidar  oflFender  him- 
self, by  personal  suffering,  by  degradation  and  shame,  and  by 
pecmiiary  inconvenience — and  others,  by  the  example  of  his 
punishment — ^&om  committing  such  offences  in  future. 

When  a  slighter  punishment,  within  the  limits,  is  likely 
to  attain  this  object  as  well  as  a  heavier,  the  former  ought 
certainly  to  be  preferred ;  but  the  probable  effect  in  procur- 
ing the  primary  object  of  public  protection  must  always  be 
kept  BteadUy  in  view. 

§  201.  In  order  to  judge  of  probabilities  in  this  respect.  Testa  for 
the  prevalence  of  the  offence,  and  the  probability  of  its  recur-  <^g^^*^^on. 
rence,  the  circumstances  of  place  and  time,  as  requiring 
special  protection  against  particular  sorts  of  offences,  the 
difficulty  of  detection,  the  previous  bad  character  and  conduct 
of  the  offender,  (if  shown  indirectly,  or  proved  after  his  con- 
viction,) deliberation,  systematic  planning,  cunning,  compli- 
city with  others,  breach  of  trust,  or  deceit,  (in  which  latter 
cases  previous  good  character  tells  in  aggravation  rather  than 
in  mitigation,)  are  all  circumstances  which  may  very  properly 
be  taken  into  account  to  make  the  punishment  exceed  the 
minimum,  or  approach  or  reach  the  maximum. 

§  202.  If,  on  the  other  hand,  it  should  appear  that  the  Tests  for 
offence  was  isolated  and  not  likely  to  recur,  or  casual  and  not  "^tigation. 
the  result  of  design,  or  was  committed  under  the  influence  of 
sudden  or  strong  temptation,  or  from  want,  or  from  ignor- 
ance, or  by  one  person  without  any  connection  with  others, 
or  by  a  person  who  had  previously  had  a  good  character, — such 
good  character  not  having  been  used  as  a  means  for  commit- 
ting the  crime ; — these  circumstances,  singly  or  in  combina- 
tion, might  well  justify  a  mitigation  in  the  amount  of 
punishment.  The  Justices  should  take  care,  on  the  one 
hand,  that  the  amount  shall  be  such  as  to  be  really  felt  by 
the  offender,  and  to  deter  and  warn  him  and  all  others ;  and 
on  the  other,  that  it  shall  not  be  in  excess  of  what  is  neces- 
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saiy  for  that  purpose^  or  such  as  to  cause  unnecessary  loss 
and  suffering  to  the  offender^  without  corresponding  advan- 
tage to  the  public. 

Discretion  as  §  203.  It  would  be  unbecoming  and  superfluous  in  such 

tew*wn«n^  a  work  as  this  to  enlarge  upon  the  duties  of  Justices  in  the 
exercise  of  their  discretion  in  other  matters^iHsuch^  for  in- 
stance^ as  the  granting  of  licenses^  and  other  acts  in  which 
they  have  power  to  make  personal  and  local  preferences^ — or 
to  enforce  upon  them^  by  very  obvious  considerations^  the 
grave  obligations  by  which  they  are  bounds  on  accepting  so 
solemn  a  trust  as  that  of  the  Magistracy^  to  refrain  from 
acting,  in  the  discharge  of  their  important  duties,  on  personal 
motives  or  inclinations,  and  to  be  guided  to  their  conclusions 
by  fixed  principles  of  reason,  morality,  and  law. 


73 


CHAPTER  IV- 

THE  CONSEBVATION  OF  THE  PEACE. 
INTRODUCTION. 

§  204.  "The  Common  Law/'  says  Blackstone,  "hath 
ever  had  a  special  care  and  regard  for  the  conservation  of  the 
peace;  for  peace  is  the  very  end  and  foundation  of  civil 
society.^ 


»f 


§  205.  The  Sovereign  is  the  general  Conservator  of  the  The  Sovereign 
public  peace^  and  acts,  in  that  respect,  by  delegation  ofK®"®^^®^" 
authority  to  judicial  and  other  oflScers.  The  public  peace  is, 
in  the  eye  of  the  law,  and  for  the  convenience  of  the  com- 
munity, considered  the  peace  of  the  Sovereign :  and  offences, 
therefore,  are  alleged  to  have  been  committed  against  the 
peace  of  the  Sovereign.  Hence  it  is  that  the  Sovereign  is 
the  proper  party  to  prosecute  all  public  offences  and  breaches 
of  the  peace,  and  has  also  the  right  to  pardon  offenders. 

§  206.  Before  the  institution  of  Justices  of  the  Peace  by  other  Con- 
Statute,  there  were,  as  we  have  seen  {antCy  pp.  1,2),  special  ■«*^'o" 
Conservators  of  the  Peace  at  Common  Law,  whose  duties  and 
functions  are  now  vested  in  the  Judges,  Justices  of  the  Peace, 
Coroners,  Sheriffs,  Constables,  and  other  Peace  Officers. 

§  207.  Of  the  offences  specially  affecting  the  public  peace  Offences  speci- 
with  which  its  conservators   may  have  to  deal,  some   are  fJI^  *8""*' 

•^  '  the  peaoo. 

felonious,  and  others  not  felonious.  Some  of  them  involve 
actual  breaches  of  the  peace,  others  are  merely  provocative  of 
such  breaches ;  some  are  punishable  on  indictment,  or  on  sum* 
mary  conviction ;  others  are  dealt  with  by  binding  over  the 
accused  party  with  sureties  to  keep  the  peace  or  be  of  good 
behaviour^  and  some  both  by  punishment  and  binding  over. 
10 
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Duties,  &c., 
of  Justices. 


§  208.  Before  entering  into  a  specific  consideration  of 
these  various  matters  in  detail,  it  is  to  be  remarked  generally, 
that  whatever  powers  or  duties  attach  to  private  persons  or  to 
constables  in  respect  of  the  conservation  of  the  peace,  are  also 
applicable  to  Justices,  besides  those  which  devolve  upon  them 
specially. 

The  duties  of  Justices  under  this  head  of  their  jurisdic- 
tion w^ill  be  found  to  be  of  three  kinds, — the  first  respecting 
the  prevention,  the  second  the  suppression,  and  the  third  the 
punishment  of  breaches  of  the  peace ;  but  instead  of  treating 
of  these  in  order,  it  will  be  more  convenient  to  enumerate  the 
various  ofifences  which  specially  affect  the  public  peace,  and 
point  out  the  duties  and  powers  of  Justices  respecting  them, 
omitting  those  offences  which,  though  they  may  involve  a 
breach  of  the  peace,  are  not  mainly  punishable  in  respect 
thereof. 


OFFENCES    SPECIALLY   AFPECTINO   THE    PUBLIC    PEACE. 

Unlawful  Assembly  after  Riot  Act  read. 

Continuing  §  209.  The  most  serious  offence  against  the  public  peace, 

IS'Jl^raC    after  «  treasonable  levying  of  war,  consists  in  twelve  or  more 

Biot  Act  read,  persons  remaining  together  unlawfully,  riotously,  and  tumul- 

tuously  assembled,  to  the  disturbance  of  the  peace,  for  the 

space  of  an  hour,  after  a  Justice  of  the  Peace,  the  Sheriff 

or  the  Under  Sheriff,  has  made  a  proclamation  calling  on 

them  to  disperse,  or,  as  it  is  popularly  described,  "  read  the 

Riot  Act.'' 

Riot  Act,  By  the  Statute  1  Geo.  I.  St.  2,  c.  5,  commonly  called  "The 

1  Geo.  I.  St.  2,  jjjq^  Act,''  this  offence  is  made  a  felony ;  and  by  subsequent 

Acts  it  is  punishable,  on  indictment,  by  penal  servitude  or 

imprisonment. 

Sec.  6.  Moreover,  if  the  reading  of  the  proclamation  be  opposed 

by  force,  or  the  reader  be  wilfully  hindered  from  reading  it, 

the  opposers  and  hinderers,.  and  all  persons  to  whom  such 

proclamation  ought  to  have  been  made,  and  knowing  of  the 

hindrance,  and  not  dispersing,  are  felons  within  the  operation 

of  the  Act. 
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§  210.  The  first  thing  to  be  determined  with  respect  to  a  What  U  an 
meeting  of  twelve  or  more  persons  is,  whether  it  be  an  unlaw-  ^'^^^^  "" 
fill  assembly.     If  the  meeting  be  quiet  and  peaceable,  and  be 
held  for  a  purpose  not  prohibited  by  law,  it  cannot  be  dis- 
persed under  the  Riot  Act.     Perhaps,  if  it  obstructed  a 
highway  o!r  a  public  street,  persons  taking  part  in  it  might  be 
liable  to  be  removed,  or  be  made  responsible  under  local 
laws  for  obstruction  of  the  highway.     But  if  the  parties 
assemble  or  meet  together  for  the  purpose,  either  expressed, 
or  to  be  inferred  from  the  circumstances,  of  doing  something, 
which  if  done  would  amount  to  a  riot,  the  assembly  is  unlaw- 
ful under  the  provisions  of  the  Riot  Act.    Indeed,  any  meet- 
ing of  a  great  nxmiber  of  people,  accompanied  by  such 
circumstances  of  terror  as  cannot  but  endanger  the  public 
peace,  and  cause  fear  or  alarm — ^not  merely  to  the  weak  and 
timid,  but  to  persons  of  reasonable  firmness  and  courage — 
(for  instance,  the  carrying  of  deadly  weapons),  even  although  i  Hawk.  P.  0. 
the  object  of  the  meeting  may  be  to  complain  of  a  common  B.i,c.65,8.9. 
grievance,  or  to  consult  together  for  the  protection  of  common 
interests,  is  an  unlawful  meeting  under  the  Act. 

§  211.  Any  one  or  more  Justices  of  the  Peace  (and  the  Roading  the 
Sheriff  or  Under  Sheriff,  within  his  own  district)  may  require  ^}^^  Act—by 
such  unlawful  meeting  to  disperse ;  and  the  mode  prescribed  how. 
by  the  Act  must  be  strictly  followed  by  them  in  doing  so. 
The  Justice,  &c.,  having  come  among  the  rioters,  or  as  near  to 
them  as  he  can  with  safety,  must  with  a  loud  voice  command,  i  Oeo,  I.  St.  2, 
or  cause  to  be  commanded,  that  silence  shall  be  kept  while  ^*  ^'  *•  ^' 
proclamation  is  making,  and  after  that  he  must  openly  and 
with  loud  voice  make  or  cause  to  be  made  proclamation  in 
these  words,  or  to  the  like  effect : — 

"  Our  Sovereign  Lady  the  Queen  chargeth  and  com-  The  Procla- 
''  mandeth  aU  persons  being  assembled  immediately  to  dis-  ™****>"- 
''  perse  themselves,  and  peaceably  to  depart  to  their  habita- 
"  tions,  or  to  their  lawful  business,  upon  the  pains  contained 
"in.  the  Act  made  in  the  first  year  of  King  Greorge,  for 
"preventing  tumultuous  and  riotous  assemblies/' — "God 
"  save  the  Queen/' 
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N.B. — As  the  proclamation  must  be  made  correctly,  in 
order  to  make  the  offence  a  felony,  a  copy  of  the  Act,  or  a 
written  or  printed  copy  of  the  proclamation,  previously  ascer- 
tained to  be  correct,  should  be  used  by  the  Magistrate.  He 
ought  also  to  take  accurate  notice  of  the  time  when  he  con- 
cludes reading  the  proclamation.  If  convehient,  it  would  be 
better  for  him  to  make  a  note  in  writing  of  the  hour,  in  case 
of  subsequent  dispute. 

Apprehension  §  212.  If,  after  the  expiration  of  one  hour  from  the  making 
after  an  hour.  ^£  ^j^^  proclamation,  twelve  or  more  persons  who  have  con- 
tinued together  so  unlawAilly  assembled,  shall  not  have  dis- 
persed, every  Justice  of  the  Peace,  Sheriff,  Under  Sheriff, 
Head  OflScer,  or  other  Peace  Ofl&cer,  and  every  one  of  the 
Queen's  subjects  of  sufficient  age  and  ability,  whom  such 
Justice,  Sheriff,  Under  Sheriff,  or  Head  Officer,  shall  com- 
mand to  assist,  are  empowered  and  required  to  seize  and 
apprehend  such  persons  so  continuing  together,  and  forth- 
with to  carry  them  before  one  or  more  Justices  of  the 
Peace,  in  order  to  their  being  proceeded  against  according 
to  law. 

Information.  §  213.  An  information  may  then  be  laid  by  any  person 

cognizant  of  thematter.  Probably  the  chief  Constable  would 
be  the  most  proper  person  to  institute  proceedings ;  and  if 
the  evidence  of  the  Justice  who  read  the  proclamation,  or  of 
any  Justice  who  assisted  in  the  apprehension  of  the  accused, 
should  be  necessary  to  support  the  prosecution,  it  would 
be  inconvenient  that  such  Justice  should  conduct  the 
examination. 

Indemnity  for  §  214.  For  the  protection  of  Justices,  officers,  and  others 
SS^^dJST  assisting  them,  the  Riot  Act  provides  that  if  any  of  the 
•.  8.  offenders  be  killed,  maimed,  or  hurt,  in  dispersing  or  appre- 

hending, by  reason  of  their  resisting  the  persons  so  dispersing 
or  apprehending  or  endeavouring  to  disperse  or  apprehend 
them,  such  persons  are  indemnified  against  all  proceedings 
in  respect  of  such  killing,  maiming,  or  hurting. 
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Oilier  Felonies. 

§  215.  Thepe  are  other  felonies  which  arc  deemed  to  be  List  of  other 
offences  specially  against  the  public  peace,  viz. : —  ®"*^'' 

1.  Riotously  demolishing  buildings  op  machinery ; 

2.  Sending  thpeatening  lettcps  demanding  money ; 

8.  Threatening  to  accuse  peraons  of  crimes  with  intent 

to  extopt  money; 
4.  Sending  lettcps  thpeatening  to  kill  pcpsons,  op  to 
bupn  OP  destpoy  pcpsons  op  their  ppopcpty : 
But  the  Justices  of  the  Peace  have  no  special  duties  with 
respect  to  these  offences  differing  from  their  opdinapy  duties 
in  cases  of  felony. 

Affrays. 

§  216.  Fipst  among  the  misdemeanoups  specially  affecting 
the  public  peace  is  that  of  making  an  affray. 

§  217.  An  affi*ay  consists  in  the  fighting  of  two  op  mope  Definition. 
pepsons,  in  some  public  place,  to  the  tcprop  of  the  Queen's  g  Y  c.  63. 
subjects — ^that  is^  in  such  a  manncp  as  to  cause  alapm  to  pcp- 
sons not  unpeasonably  timid.     Fighting  in  ppivate  does  not 
constitute  an  affpay^  nop  does  a  contention  with  hot  wopds^ 
unless  thepe  be  thpeats  of  pepsonal  injupy. 

This  offence  is  punishable^  on  indictment^  by  fine  and 
imppisonment;  and  the  Justices  have  also  the  powcp  to  bind 
over  the  parties  engaged  in  it^  with  sureties^  to  keep  the 
peace,  in  the  mannep  hepeinaftep  pointed  out;  but  if  they 
send  the  accused  fop  trial,  they  should  not  also  bind  them 
over  to  keep  the  peace. 

§  218.  An  affi*ay  may  be  supppcssed  by  any  pepson  who  Who  may  sup- 
witnesses  it;  and  such  pepson  may  papt  combatants  and  keep  P"^  ^^^'' 
them  till  theip  heat  is  ovep,  and  may  then  delivcp  them  to  a 
constable  to  be  taken  befope  a  Justice  to  give  supeties  fop  the 
peace ;  and  if  such  pepson,  in  supppessing  the  affpay,  unavoid- 
ably injupes  eithep  papty,  he  may  justify  so  doing;  and  if  a 
dangerons  wound  has  been  given  by  one  of  the  papties  in  an 
aflEray  to  another,  a  by-standep  endeavouring  to  arpest  the 
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former,  if  he  cannot  do  so  without  hurting  or  wounding  him, 
is  in  no  way  liable  to  be  punished  for  doing  so. 


Constable's 
duty. 


§  219.  A  constable  or  peace  officer  is  not  only  em- 
powered to  do  what  a  private  person  may  do,  but  furthermore 
he  is  bound  at  his  peril  to  use  his  best  endeavours  to  suppress 
an  affray  which  takes  place  in  his  presence,  and  to  demand 
the  assistance  of  others ;  who,  if  they  refuse,  are  punishable 
with  fine  and  imprisonment.  A  peace  officer  has  also  power 
to  break  open  doors  to  preserve  the  peace,  if  the  affray  be  in 
a  house ;  and  if  affrayers  fly  and  take  refuge  in  a  house,  a 
constable  following  forthwith  may  break  open  doors  to  take 
them. 

But  a  constable  cannot  arrest  a  man,  without  a  warrant 
from  a  Justice,  for  an  affray  which  took  place  out  of  his  sight, 
unless  a  felony  was  committed  or  was  likely  to  be  committed 
at  the  time. 

A  constable,  however,  may  take  a  person  who  has  been 
engaged  in  an  affray  out  of  his  sight,  and  is  delivered  over  to 
him  by  a  private  person  who  was  present  and  apprehended 
him, — as  he  may  take  a  person  whom  he  has  himself  arrested 
on  the  view, — ^before  a  Justice,  either  to  be  bound  over  with 
sureties  to  keep  the  peace,  or  to  be  committed  for  trial,  or  to 
be  otherwise  dealt  with  as  the  Justice  mav  determine. 


Duty  of  §  220.  A  Justice  of  the  Peace  may  and  must,  in  respect  of 

Justices.         suppressing  affrays  and  apprehending  offenders,  do  all  which 

a  private  person  or  a  constable  is  empowered  to  do ;  but  he 

cannot,  without  issuing  a  warrant,  authorize  the  arrest  of  a 

person  for  an  affray  which  took  place  out  of  his  sight. 

Binding  oyer         When  the  offender  is  brought  before  a  Justice,  the  Justice, 

orModing  for  qj^  hearing  evidence,  may  either  bind  him  over  to  keep  the 

peace  in  the  manner  which  will  presently  be  indicated,  or  he 

may  proceed  to  treat  the  case  as  one  of  an  indictable  offence, 

and  take  formal  depositions,  and  commit  the  accused  or  hold 

him  to  bail. 

Summary  pro-        In  cases  where  no  injury,  or^but  a  very  slight  injury,  has 

**^^  ^^^    actually  been  done,  and  the  fight  was  not  by  agreement  of 
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the  parties^  and  there  was  no  serious  breach  of  the  public 
peace^  to  the  terror  of  the  people,  the  case  may  probably  be 
sometimes  treated  with  propriety  as  one  of  a  common  assault 
hj  the  person  who  struck  first,  and  be  punished  in  a  sum- 
mary  way  as  an  assault. 

§  221.  In  some  eases,  even  where  no  actual  injury  isA^p^Tated 
done,  an  afiray  is  deemed  to  be  of  an  aggravated  character       ^** 
and  deserving  considerable  punishment,  as,  for  instance,  when 
two  persons  go  out  coolly  and  deliberately  to  fight  a  duel ;  or 
where  the  offenders  disturb  officers  of  justice  in  the  execu- 
tion of  their  duties ;  or  when  the  affray  occurs  where  respect 
to  the  particular  place  ought  to  have  restrained  the  offenders, 
as,  for  instance,  in  Courts  of  Justice,  or  places  dedicated  to 
divine  worship.     Indeed  in  England,  the  use  of  noisy  words, 
quarrelling,  chiding  or  brawling,  without  the  use  of  other  Brawling. 
violence,  in  parish  churches  or  dissenting  congregations,  or  in 
churchyards,  is  a  statutory  offence:  and  the  use  of  actual 
violence  in  such  places  is  treated  as  a  very  aggravated  breach 
of  the  peace. 

It  may  be  doubtful  whether  the  Statutes  on  the  last 
mentioned  subject  can  be  held  to  be  applicable  to  New 
Zealand.  Still,  any  otherwise  punishable  breach  of  the  peace 
committed  in  such  places  would  properly  be  punished  here 
with  more  severity  than  ordinary  cases. 

Riots,  Routs,  and  Unlawful  Assemblies  at  Common  Law. 

§  222.  Besides  the  riotous  breaches  of  the  peace  which  Riots,  routs. 
amount  to  felony  under  the  Riot  Act,  there  arc  other  riots,  *"^  unlawful 
routs^  and  unlawful  assemblies  at  Common  Law,  which  are 
misdemeanours,  and  may  be  suppressed  and  punished  both  by 
Common  Law  and  by  Statute. 

§  228.  A  riot  is  defined,  to  be  (a)  a  tumultuous  disturb-  Definition  of 
ance  of  the  peace  by  (b)  three  persons  at  least  (c)  assembled  ^^^y.  P.  c. 
together  of  their  own  authority,  {d)  with  an  intent  mutually  B.l,c.  65, 8.1. 
to  awst  one  another,  against  any  who  shall  oppose  them. 
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{e)  in  the  execution  of  some  enterprise  of  a  private  0)  nature^ 
whether  lawful  or  unlawful^  (/)  and  afterwards  actually 
executing  the  same  (g)  in  a  violent  and  turbulent  manner^ 
[h)  to  the  terror  of  the  people. 

Of  a  rout.  §  224.  A  rout  is  the  same  as  a  riot^  without  the  execution 

of  the  intended  enterprise  but  some  motion  being  made 
towards  the  execution  of  it. 

Ofananlawful  §  225.  An  unlawful  assembly  is  not  only  such  a  meeting 
iS^.  f  C.  ^  before  defined  and  with  such  an  intention^  without  either 
B.  1,0.65,8.9.  execution  or  motion  towards  execution  of  the  intention,  but 
also  any  meeting  of  great  numbers  of  people,  with  such  dr- 
cimistances  of  terror  as  cannot  but  endanger  the  public  peace^ 
and  raise  fears  and  jealousies  among  the  subjects  of  the 
realm. 

Puuishraentof  §  226.  Eiots  not  coming  within  the  Eiot  Act  are  punish- 
Comnion'Law.  ^^'®  ^^  misdemeanours  by  fine  or  imprisonment,  or  both ;  and 
3  Geo.  IV.      the  latter  with  or  without  hard  labour.     Routs  and  unlawful 

assemblies  are  punishable  by   fine  and  imprisonment^  or 

cither. 


c.  114. 


Power  and  §  227.  Private  persons  may,  and  Sheriff's,  Justices,  and 

prew  riotB.^     Peace  Officers  arc  bound  to  do  all  in  their  power  to  suppress 
Hawk.  p.  C.    riots ;  and  any  peace  ofl&cer  may  command  all  other  persons 
'  '  '    '  '    '  whatever  to  assist  them.     They  may  stay  those  who  are  en- 
gaged from  executing  their  purpose,  and  may  prevent  others 
from  joining  them. 

Statutory  §  228.  It  would  appear  that  a  single  Justice  of  the  Peace 

prwrriots"^  may,  under  the  provisions  of  an  old  Statute,  if  he  find  per- 
d4£d.  Ill,  sons  riotously  assembled,  not  only  arrest  the  offenders  and 
biud  them  to  their  good  behaviour,  or  imprison  them  if  they 
do  not  offer  good  bail,  but  also  authorize  others,  by  mere 
verbal  warrant,  to  do  so;  and  the  latter  may  pursue  and 
arrest  the  offenders. 

Q)  If  the  enterprise  were  of  a  public  natore,  the  riot  would  be  tretsonable. 
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§  229.  Also^  by  an  old  law^  apparently  still  in  force,  any  To  oouTict  on 
two  Justices,  together  with  the  SheriflF  or  Under  SheriflF,  may  ™^ 
come  with  the  Posse  ComUaius,{^)  if  need  be,  and  suppress  s.i. 
any  such  riot,  rout,  or  assembly,  arrest  the  rioters,  and 
record  upon  the  spot,  the  nature  and  circumstances  of  the 
whole  transaction,— which  rccoid  alone  is  sufficient  convic- 
tion  of  the  offenders.     Under  that  law,  it  has  been  held  that 
all  persons,  except  women,  clergymen,  persons  decrepit,  and. 
infants  under  fifteen,  are  bound  to  attend  the  Justices  in 
suppressing  a  riot,  on  pain  of  fine  and  imprisonment ;  and 
that  any  beating,  wounding,  or  killing  of  the  rioters  that  may 
happen  in  suppressing  the  riot  is  justifiable. 

§  230.  In  practice,  the  Justices  will  probably  deem  it  more  Undesirable. 
advisable  to  cause  other  proceedings,  either  under  the  Riot 
Act  or  otherwise,  to  be  taken  against  the  offenders,  rather 
than  convict  in  the  manner  indicated  by  the  Statute  just 
mentioned. 

&  231.  Furthermore,  by  the  last-mentioned  Statute,  if  the  Holding  in- 
rioters  have  departed  before  the  arrival  of  the  Justices  ai^d  riotors^^de- 
the  Sheriff,  the  latter  were  bound,  within  a  month  after  the  parted. 
riot,  to  hold  an  inquisition  and  determine  thereon ;  and  by  a 
subsequent  Statute,  the  Justices  of  the  County  who  dwelt 
nearest  the  place  where  a  riot,  rout,  or  unlawful  assembly 
had  taken  place,  and  the  Sheriff  or  Under  Sheriff,  were  made 
liable  to  a  penalty  of  £100  if  they  did  not  execute  the  former 
Statute.    This  proceeding,  if  it  be  not  obsolete  altogether  13  h.  IV.  o.  7. 
since  the  modem  Riot  Act,  is  evidently  one  inapplicable  to 
the  circumstances  of  the  Colony. 

(^)  In  applying  this  and  other  English  Statutes  -which  mention  the 
Passe  CowutaiuM,  to  New  2iealand,  it  would  seem  probable  that  the  district 
within  which  the  Sheriff  has  jurisdiction  must  be  taken  as  correlatire 
to  "  the  County"  in  England.  The  Justices  of  the  Peace  being  at  present 
appointed  for,  and  having  jurisdiction  tliroughout,  the  whole  Colony — and  not 
a  particnlar  dirision  of  it ; — it  would  be  obTiously  inconyenient  to  take  the 
extent  of  their  jurisdiction  as  the  test  of  the  power  which  they  might  call  upon 
to  assist,  as  a  Posse  Comitaius^  on  such  occasions.  Tlie  question  however  is 
not  free  from  doubt ;  but  in  all  probability  no  practical  difficulties  will  arise,  as 
the  Jnstioes  haye  sufficient  power  to  call  upon  all  liege  subjects  to  assist  them 
in  queiHiig  »  riot. 

11 
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J.F.Aot,1806,        §  232.  MTien  a  tumult  or  riot  is  expected  to  take  place^ 
••  ^^'  any  two  Justices  may  order  any  person  licensed  to  sell  spirits, 

wine,  or  beer,  keeping  a  house  near  to  a  place  where  such  dis- 
turbance is  expected,  to  close  his  house  for  such  time  as  they 
shall  order. 

When  a  tumult  or  riot  has  taken  place,  any  one  Justice 
may  make  such  an  order. 

A  person  keeping  open  his  house  after  such  order  is 
to  be  taken  to  have  oflFended  against  the  conditions  on  which 
his  license  was  granted. 


Special 
constables. 


§  233.  Powers,  similar  to  those  which  Justices  possess  by 
Statute  in  Enjrlimd,  under  the  Statute  1  and  2  Wil.  IV.  c.  21, 
for  the  appointment  of  special  constables,  are  expressly  given 
to  the  New  Zealand  Justices  by  "The  Justices  of  the  Peace 
Act,  18(56,''  ss.  104,  106. 


When  to  be 
appointed. 

Ibid,  8. 104. 


§  234.  If  a  credible  witness  shall,  upon  his  oath,  make  it 
appear  to  any  two  Justices  that  a  tumult,  riot,  or  felony  has 
taken  place,  or  may  reasonably  be  apprehended  within  the 
Resident  Magistrate's  or  Petty  Sessions  district  for  which  they 
usually  act,  and  the  Justices  are  of  opinion  that  the  ordinary 
officers  are  not  sufficient  for  the  presentation  of  the  peace, 
and  the  protection  of  the  inhabitants  and  the  security  of  pro- 
perty, they  may  appoint  as  many  special  constables  as  they 
Form  No.  6.    may  think  fit,  by  precept  (46)  in  writing  under  their  hands. 


Who  to  be 
appointed. 


§  235.  The  persons  whom  they  may  appoint,  are  persons 
residing  in  the  place  or  neighbourhood,  who  are  also  liable  to 
serve  in  the  Militia,  or  are  exempted  from  such  service  only 
on  the  ground  of  their  being  Volunteers  enrolled  under  some 
Volunteer  Act,  or  residents  in  a  proclaimed  gold  field,  and 
licensed  to  mine  or  carry  on  business  there. 

They  arc  to  act  as  special  constables  for  such  time 
and  in  such  manner  as  shall  seem  fit  and  necessary  to  the 
Justices  for  the  purposes  above  indicated. 

The  Justices,  moreover,  may  appoint  persons  to  act, 
although  they  do  not  reside  at  the  place,  if  they  are  willing 
80  to  act. 
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§  236.  The  Justices  making  the  appointments^  or  any  Oath. 
Justice  acting  for  the  same  limits,  are  empowered  to  adminis-  gi^  i(^'^ 
ter  to  every  person  so  appointed  the  oath  (47)  given  in  the  Fonn  No.  7. 
schedule  to  the  Act. 

The  Act  provides  that  when  Justices  think  it  necessary  Notioe  to 
to  appoint  special  constables,  notice  thereof  and  of  the  cir-  ^^JJi^ 
cumstances  which  have  rendered  it  expedient  to  do  so,  shall 
be  forthwith  transmitted  by  the  Justices  to  the  Colonial 
Secretary  and  the  Superintendent  of  the  Province. 

§  237.  In  order  to  provide  for  the  payment  of  the  special  Payment, 
constables,  a  special  session  of  the  Justices  acting  for  the  dis-  ^^*  ^^' 
trict  is  to  be  held,  at  which  they,  or  the  majority  present,  are 
empowered  to  order  from  time  to  tinue  such  reasonable  allow- 
ances for  their  trouble,  loss  of  time,  and  expenses  to  such 
constables,  who  shall  have  served  or  be  then  serving,  as  to 
the  Justices  or  the  majority  shall  seem  proper. 

The  Justices  are  further  authorized  to  order  the  payment 
of  expenses  incurred  in  providing  staves  or  other  necessary 
article  for  such  constables. 

The  order  of  Justices  is  to  be  sufficient  authority  to  the 
Colonial  Treasurer  for  the  payment  of  such  allowances  and 
expenses. 

§  288.  The  Act  further  enacts  that  the  provisions  of  the  ProTitioiii  of 
English  Act  1  and  2  Wil.  IV.  c.  41,  ss.  4, 5,  7, 8,  9, 10, 11, 14,  Jy^eAi^^' 
and  20,  as  far  as  they  are  applicable,  shall  be  applied  to  con-  adopted, 
stables  appointed  under  the  Colonial  Act.     See  Appendix, 
"The  Justices  of  the  Peace  Act,  1866,''  s.  106,  in  the  notes. 

Seditious  and  Treasonable  Meetings. 

§  239.  As  it  may  be  doubtful  how  far  the  English  Statutes 
respecting  seditious  meetings  and  assemblies  of  seditious  and 
imlawful  Societies,  and  against  tumultuous  petitioning,  may 
be  applicable  to  New  Zealand,  it  seems  unnecessary  at  pre- 
sent to  go  particularly  into  these  matters,  though  specially 
connected  with  the  maintenance  of  the  public  peace.  The 
general  law  of  treason  and  sedition  is  of  course  applicable  to 
all  Her  Majesty's  dominions. 
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Forcible  Entry  and  Detainer. 
§  240.  The  next  kind  of  offence  against  the  public  peace 
to  which  it  is  proper  to  allude  here  is  forcible  entry  or 
detainer. 
Betakmg  By  the  Common  Law,  any  person  whose  goods,  wife,  child, 

wiUwmt  foroe.  ^^  Servant  have  been  wrongfully  taken  away,  may  lawfully 
retake  the  same,  wherever  he  may  find  them,  if  he  can  do  so 
without  force  or  terror  or  breach  of  the  peace. 

But  he  is  not  entitled  to  use  such  force  as  wiU  cause  a 
breach  of  the  public  peace. 

Forcibleentay,  §  241.  By  the  Common  Law,  a  forcible  entry  into,  or  a 
mon^Law'and  detainer  of  lands  or  tenements,  in  a  manner  amounting  to 
by  5  Ric.  II.  more  than  a  bare  trespass,  was  an  indictable  offence ;  and 
c!  2*  8 Hen. VI.  several  Statutes  were  passed  in  early  times,  with  reference 
c.  9, 31  Eliz.  iQ  the  subject,  to  which  the  attention  of  Justices  may  be 
briefly  directed. 

Actual  rio-  §  242.  The  entry  or  detainer  to  which  the  Statutes  apply 

wmnod,  must  be  committed    with    some    circumstances  of  actual 

violence,  menace,  or  force ;  and  even  if  the  entry  was  peace- 
able, but  unlawful,  a  detainer  with  such  circumstances  comes 
within  the  Statutes. 

A  mere  trespass,  however,  is  not  sufficient ;  nor  is  a  peace- 
able though  unlawful  entry  without  violence,  unless  there  be 
a  forcible  detainer  afterwards. 
Hawk.  P.  C.  The  lifting  of  a  latch,  or  the  drawing  of  a  bolt,  without 

.  ,c.  ,8.26.  threats  or  multitude,  for  the  purpose  of  asserting  a  right,  is 
not  enough ;  but  an  entry  with  violence  or  menaces  to  the 
person,  or  with  weapons  and  company  of  people,  which  may 
cause  fear,  in  order  to  take  away  another's  goods,  or  cut  his 
grain,  or  fell  his  wood,  or  commit  any  other  like  trespass, 
although  the  party  is  not  put  out  of  possession,  is  within 
the  Statutes.  Mere  menaces  respecting  property  are  not 
sufficient. 

Bight  to  enter       §  243.   It  is  immaterial    whether    the    party  entering 
unmaterial.     forcibly  have  a  right  to  enter  or  not;  for  it  is  the  injury 
done  to  the  public  peace  which  constitutes  the  offence  pro- 
vided against  by  the  law. 


yicfcion  on 
yiew. 
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§  244.  A  forcible  detainer  has  been  held  not  to  be  under  No  forcible 
the  Statute  unless  the  entry  was  unlawful ;  and  in  order  to  i^lf^try^ii- 
constitute  a  detainer,  it  is  not  necessary  that  there  should  lawfuL 
have  been  any  attempt  by  the   true  owner  to  re-enter. 
R.  V.  Oakley ;  (4  Bam.  and  Ad.,  307) . 

§  245.  Besides  the  punishment  of  these  offences  by  indict-  Summary  eon 
ment,  and  the  right  of  action  at  law,  the  Statutes  in  question  ^ 
contain  provisions  by  which  one  or  more  Justices  might 
proceed,  on  complaint  or  information,  with  sufficient  power 
of  the  County,  to  the  place  where  the  acts  were  committed, 
and  might,  after  summoning  the  defendants,  without  examin- 
ing the  title  of  either  party,  convict  the  offender  by  record  on 
the  view,  and  send  him  to  gaol  till  he  paid  a  fine  to  the 
Crown ;  and  if  the  force  should  have  ceased  before  the  arrival 
of  the  Justices,  they  were  empowered  to  summon  a  Jury  to 
inquire,  and  on  the  finding  of  the  Jury  they  might  order  the 
party  ousted  to  be  restored  to  possession. 

§  246.  But  inasmuch  as  these  proceedings  ought  to  be  Not  adyisable 
commenced  by  the  party  aggrieved,  or  at  all  events  upon  some  °^^' 
information,  the  summary  conviction  under  the  old  Statutes 
may  probably  be  considered  as  coming  within  the  operation 
of  "  The  Justices  of  the  Peace  Act,  1866  -/*  and  proceedings, 
either  under  that  Act  or  by  indictment  or  action,  are  at  all 
events  more  advisable.  The  summary  action  of  Justices  on 
the  view  is  generally  undesirable,  at  all  events,  except  there 
be  a  riot,  in  which  case  they  may  act  in  the  manner  we  have 
seen  above ;  and  it  seems,  therefore,  unnecessary  to  detail  at 
length  the  proceedings  pointed  out  by  the  old  Statutes  for 
the  punishment  of  forcible  entries,  on  the  view. 

Assaults  and  Batteries, 

§247.  Assaults  and  batteries,  whether  simple  or  com-  Assaults  and 
pound,  indictable  or  punishable  on  smnmary  conviction,  not  ^ 

amounting  to  affrays  or  riots,  though  offences  especially 
affecting  the  peace,  need  not  be  specially  considered  in  this 
jflace.  Definitions  of  simple  and  aggravated  assaults,  at 
Common  Law  and  by  Statute,  and  the  mode  of  proceeding 
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with  respect  to  them,  and  their  punishment,  will  be  found  at 
length  in  the  Alphabetical  Digest.  See  "  The  Justices  of  the 
Peace  Act,  1866/'  ss.  77-80. 

Riding  with  Weapons,  and  Training  to  Arms. 
Biding,  &c.,  §  248.  An  offence  recognized  both  by  Common  Law  and 

and^raSneto  Statutes  is  that  of  riding  or  going  armed  with  dangerous  or 
anns,  &o.        unusual   weapons,  in  a  way  tending  to  disturb  the  public 
peace,  which,  by  the  Statute  of  Northampton  (2  Ed.  III.)> 
c.  3,  is  punishable  by  forfeiture  of  the  arms,  and  imprison- 
ment during  the  pleasure  of  the  Crown. 

Likewise,  the  unla^i^ful  training  of  persons  to  the  use  of 
arms,  or  attending  meetings  for  that  purpose,  or  for  the  pur- 
pose of  being  trained,  is  a  punishable  misdemeanour. 

Special  provisions  are  made  by  the  Legislature  of  the 
Colony  with  respect  to  the  purchase  and  possession  of  arms; 
for  which,  see  the  title  '^  Arms,''  in  the  Alphabetical  Digest. 

False  News  and  Pretended  Prophecies. 

Fake  news  §  249.  Further,  by  the  Common  and  Statute  Law  of 

wo  ?L«d^^^  England,  the  spreading  of  false  news  in  order  to  make  discord 

^~^     "*'      between  the  Sovereign  and  nobility,  or  concerning  any  great 

men  of  the  realm,  is  a  misdemeanour,  punishable  with  fine 

and  imprisonment;  and  the  making  of  false  and  pretended 

prophecies  with  intent  to  disturb  the  peace,  is  by  old  Statutes 

punishable  by  death  or  other  severe  punishment ;  and  now, 

by  the  5  Eliz.  c.  15,  the  first  offence  is  punishable  by  a  fine 

of  £10  and  one  year's  imprisonment,  and  the  second  by 

forfeiture  of  goods  and  imprisonment  for  life.      See  post, 

"  Surety  for  the  Peace." 

Challenges  and  Libels. 

Challengei  §  ^^^*  Besides  the  foregoing  offences,  challenging  to  fight 

and  libeb.       and  publishing  defamatory  libels  are  indictable  misdemeanours, 

as  tending  to  produce  breaches  of  the  public  peace.     See 

''  Libel,"  in  the  Alphabetical  Digest ;  and  post, ''  Surety  for 

the  Peace." 

I       III 
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SUEETY  FOB  THE  PEACE. 
§  251.  Surety  for  the  peace  consists  in  the  acknowledg- What  it  is. 
ment  by  any  person  of  a  recognizance  or  bond  to  the 
Sovereign^  taken  by  a  competent  Judgp  of  record,  conditioned 
for  the  keeping  of  the  peace  by  such  person  towards  all  Her 
Majesty's  subjects,  or  towards  some  particular  named  persons, 
or  towards  both. 

§  252.  Justices  of  the  Peace  in  New  Zealand,  before  the  Power  of  New 
Act  of  1866,  had  authority  to  act  ministerially,  in  taking  ^^1^  the 
sureties  of  the  peace  under  the  direction  of  the  Supreme  Act  of  1866. 
Court  exercising  the  jurisdiction  in  such  matters,  possessed 
in  England  by  the  Court  of  Chancery  and  the   Court  of 
Queen's  Bench ;  and  it  would  seem  probable  that  they  also 
had  judicial  authority  by  virtue  of  the  terms  of  their  Com- 
mission to  compel  persons  to  enter  into  such  sureties,  which 
Justices  had  in  England  at  Common  Law.     But  special  legis- 
lation has  recently  consolidated  the  law  on  this  subject  in 
New  Zealand,  in  "  The  Justices  of  the  Peace  Act,  1866,''  ss. 
87-103  inclusive. 

§  263.  The  occasions  on  which  a  Justice  of  the  Peace  may.  Cases  of  recog- 
by  virtue  of  that  Act,  call  upon  persons  to  enter  into  recog-  JSTj^^ct' 
nizance  to  the  Queen,  either  with  or  without  sureties,  for  the  1866. 
keeping  of  the  peace,  are  as  follows  : 

1.  When  commanded  to  do  so  by  the  Supreme  Court :      Order  by  S.C. 

2.  When  requested  to  do  so  by  any  person  who  shall  Oath. 
depose  upon  oath — 

(1.)  That  he  has  just  cause  to  fear  that  the  person  from  Foar. 
whom  such  surety  is  sought  will  do  to  him,  or  his  wife  or 
chUd,  some  bodily  harm,  or  will  cause  him  or  her  to  be  un- 
lawfully imprisoned,  or  will  bum  his  house,  or  will  procure 
any  other  person  to  do  any  such  injury  as  aforesaid ; 

(2.)  And  that  he  does  not  require  such  surety  out  of  Not  from 
malice,  or  for  the  vexation  of  the  other  party ;  mahce. 

(3.)  And  shall  satisfy  the  Justice,  by  his  own  or  other  just  cause. 
evidence,  that  he  has  just  cause  for  such  fear,  by  reason  of  the 
other  person's  having  threatened  him,  or  laid  in  wait  for  the 
purpose: 
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Insults,  proTo-       3.  When  the  Justice  is  required  to  take  sureties  by  any 
SelTtobo      person  who  will  give  evidence,  that  the  person  from  whom 
repeated.        surety  is  sought,  has  (1)  used  provoking  or  insulting  language, 
or  (2)  has  exhibited  any  oflFensivc  writing  or  object,  or  (8) 
done  any  offensive  act,  to  or  in  the  presence  of  the  party 
complaining,  (4)  for  the  piupose  of  annoyance  and  provoca- 
tion, or  publicly  and  to  the  common  annoyance  of  Her 
Majesty^s  subjects;  and  (5)  the  Justice  is  of  opinion  such 
conduct  is  likely  to  be  repeated,  and  may  tend  to  provoke  a 
breach  of  the  peace : 
Threats  of  4.  (^)When  the  Justice  is  satisfied  by  evidence  that  the 

offence.  ^  person  from  whom  surety  is  sought  has  threatened  to  do,  or 
J.  P.  Act  Am-  did  procure  some  other  person  to  do,  any  act  which  would  if 
1867, 8.  2.  '  done  be  punishable  as  an  offence  under  certain  Acts,(^  viz., 
''The  Malicious  Injuries  to  Property  Act,  1867;''  ''The 
Offences  against  the  Person  Act,  1867;''  "The  Marine  Act, 
1867,"  ss.  35,  36,  and  37 ;  and  the  Justice  is  of  opinion  that 
there  is  just  cause  to  fear  that  the  person  so  threatening,  will, 
if  not  prevented,  carry  such  threat  into  execution  : 

Challenges,  5.  When  the  Justice  is  satisfied  by  evidence  that  the 

'  ^  '  person  from  whom  surety  is  sought,  has,  (1)  either  by  word 
of  mouth  or  letter,  challenged  any  other  person  to  fight,  or 
(2)  has  knowingly  been  the  messenger  of  any  such  challenge 
for  another,  or  (3)  has  accepted  or  intends  to  accept  any  such 
challenge,  or  (4)  intends  to  fight,  or  to  be  present  aiding  or 
abetting  at  any  such  fight  or  breach  of  the  peace : 

Causeless  hue        6.  When  the  person  from  whom  surety  is  sought  (1)  has 
w^^y*  or      without  cause,  raised  hue  and  cry ;  or  (2)  wantonly,  or  mali- 
ciously, and  without  cause,  in  any  public  place,  raised  an 
alarm  of  fire, — to  the  disturbance  of  Her  Majesty's  subjects  : 

Incitement  to  7.  When  the  person  from  whom  surety  is  sought  has,  (1) 
either  by  word  or  writing  (2),  incited  or  attempted  to  incite 
any  other  person  to  take  part  in  a  riot,  or  to  commit  any 
breach  of  the  peace  : 

(*)  This  sub-section  is  substituted  by  "  Tlie  Justices  of  the  Peace  Act, 
Amendment  Act,  1867,"  s.  2,  for  the  4th  sub-section  of  the  87th  section  of 
**  The  Justices  of  the  Peace  Act,  1860." 

(')  See  the  note  to  this  sub-section  of  the  Act,  po€t  in  the  Appendix. 


riot. 
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8.  When,  in  time  of  war  or  public  danger,  the  person  False  new  in 
firom  whom  surety  is  sought  shall  have  knowingly  propagated  H^dangor." 
false  news,  to  the  obstruction  of  government,  or  to  the  alarm 
of  Her  Majesty's  subjects. 

§  254.  The  New  Zealand  Statute  has  repeated  some  of  the  Exceptions  of 
exceptions  of  the  Common  Law  to  the  general  rules  on  this  *^™™®"  ^^• 
subject.     But  it  would  seem  that  all  of  them  are  applicable 
in  New  Zealand.     It  would  therefore  appear  that  Justices 
ought  not  to  make  any  person  complained  of  find  sureties  in 
the  following  cases,  some  of  which  are  alluded  to  afterwards  ; 
(1)   When  the  application    has   apparently  been  made  for  Hawk.  P.  C, 
purposes  of  vexation  and  annoyance  only ;  or  (2)  where  the       '  ^* 
apprehended  harm  is  to  the  servants  of  the  applicant  only,  or 
(3)  to  his  cattle  or  other  property — (unless  it  be  the  burning 
of  his  house)  ;   (4)  or  if  the  only  cause  be  that  the  applicant 
is  at  variance  or  suit  with  his  neighbours ;  or  (5)  if  the  appli- 
cation be  grounded  only  upon  a  past  trespass,  beating,  or 
breach  of  the  peace,  without  proof  of  reasonable  ground  of 
fear  for  the  future ;  or  (6)  where  the  threat  relied  upon  is 
merely  contingent,  or  conditional  upon  the  applicant  doing 
something  which  he  has  no  right  to  do. 

§255.  All  persons,  whether  natural-bom  subjects   orBjand 
foreigners,  not  naturalized,  and  children  under  fourteen  years  ^^t  ma/^ 
of  age,  may  demand  surety  of  the  peace ;  and  a  husband  may  required. 
claim  it  against  his  wife,  and  a  wife  against  her  husband. 
But  sureties  cannot  be  demanded  by  or  against  a  person  who 
is  not  compos  mentis. 

When  the  person  complained  of  is  an  infant  or  a  married 
woman,  such  person  cannot  be  bound  personally,  but  must 
find  security  by  others. 

Proceedings  to  obtain  Surety  of  the  Peace. 

§  256.  Surety   of  the  peace  may  be  awarded  by   the 

Supreme  Court,  or  any  one  of  the  Judges,  or  any  one  Justice 

of  the  Peace.     But  it  would  appear  that  no  new  jurisdiction 

is  given  to  the  Supreme  Court  by  the  Statute ;  and  it  might 
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therefore  be  argued  that  in  those  cases  which  come  within 
the  Statute  but  not  within  the  Common  Law, — as  for  example 
those  under  section  2  of  "  The  Justices  of  the  Peace  Amend- 
ment Act,  1867,^'  substituted  for  sub-section  4  of  the  87th 
section  of  the  Act  of  1866, — ^the  Supreme  Court  has  not  the 
same  authority  which  a  single  Justice  possesses. 

Complaint,  on  §  257.  The  application  is  to  be  made  by  way  of  com- 
writing.  plaint  in  writing,  verified  by  the  oath  of  the  applicant ;  and 

J.P.  Act,l866,  the  complaint  must  contain  a  statement  of  the  facts,  fully  set 
Fonns  Nob.  forth,  upon  which  he  relies.  If  any  of  the  facts  so  set-  out  be 
8,  a.,  i.,&c.     jjQt  within  the  personal  knowledge  of  the  applicant,  the 

Justice  may  require  that  they  shall  be  verified  by  the  oath  of 

some  other  person  or  persons. 

Warrant  of  §  258.  Thereupon,  if  the  Justice  receiving  the  complaint 

s!^^?^^^"  should,  on  consideration,  see  that  there  is  suflScient  cause 
for  so  doing,  he  may  issue  a  warrant  of  apprehension  against 

Form  No.  9.  the  person  complained  of;  or  if  he  shall  be  of  opinion  that 
though  the  complainant  has  cause  for  his  application^  yet 
there  is  no  immediate  danger  to  person  or  property,  he  may 

Or  summons  instead  of  granting  a  warrant  issue  a  summons  in  the  first 
instance  to  compel  the  appearance  of  the  person  complained 
against,  as  in  the  ordinary  case  of  complaints.  (See  the 
chapter  on  Summary  Convictions,  post,) 

Open  Court.  §  259.  The  application  is  to  be  heard  in  open  Court — 

^^'  ^'  that  is,  by  one  or  more  Justices  sitting  in  some  place  open 

to  the  public. 

Hearing.  §  260.  Upon  the  appearance  of  the  person  from  whom 

surety  is  sought,  the  complaint  must  be  read  over  to  him, 
and  if  he  do  not  show  cause  why  he  should  not  be  bound 
over  to  keep  the  peace,  the  Justice  or  Justices  then  present 
may  require  him  to  enter  into  recognizances. 

If  he  have  any  cause  to  allege,  he  may  require  the 
complainant  and  his  witnesses,  if  any,  to  be  examined 
on  oath,  and  he  may  cross-examine  them ;  and  he  may  call 
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witnesses  in  defence  to  explain  or  controvert  the  evidence  j.P.Act,1866, 
given  or  adduced  by  the  complainant,  or  to  show  that  the  ^'  ®^* 
complaint  is  made  for  malice  or  vexation  only;    and  the 
hearing  of  the  complaint  is  to  be  conducted  in  the  same 
manner  as  the  hearing  of  other  complaints  tmder  the  provi- 
sions of  "  The  Justices  of  the  Peace  Act,  1866/' 

§  261.  K  the  Justices  at  the  hearing  are  of  opinion  that  DiBmiMal  of 
the  complainant  has  no  just  cause  for  fear,  or  that  the  com-  ^^^ 
plaint  has  been  made  out  of  malice  or  vexation  without  just  Sec.  90. 
cause  for  fear,  they  must  dismiss  the  complaint ;  and  they 
may  also  order  the  complainant  to  pay  to  the  defendant  just 
and  reasonable  costs,  in  the  same  manner  as  is  provided  for  Costs. 
in  other  cases  of  summary  proceedings  on  complaint. 

§  262.  If  the  Justices,  at  the  hearing,  consider  that  there  Order  for 
is  good  ground  for  binding  over  the  person  complained  J««>gnu»nce. 
against,  they  may  order  him,  and  one  or  two  sureties  as  to 
them  shall  seem  meet,  to  enter  into  a  recognizance  to  the  (53)  in 
Queen,  in  such  sum  or  sums  as  they  shall  think  sufficient.      pomNo  10 

The  condition  of  the  recognizance  may  be,  that  the  person  The  Oon* 
complained  of  do  keep  the  peace  (1)  towards  the  complainant,  ^**o^- 
or  (2)  towards  Her  Majesty  and  all  her  liege  people,  or  (3)  Keeping  the 
towards  Her  Majesty  and  all  her  liege  people,  and  especially  S^^^'^ 
towards  the  complainant, — ^for  a  time  fixed  by  the  condition, — 
not  exceeding  twelve  months  from  the  date  of  the  recog- 
nizance:  or  the  condition  may  be  that  the  defendant  do 
appear  at  the  next  sittings  for  the  trial  of  criminal  cases  in  Or  appearance 
the  Supreme  Court,  to  be  holdeu  at  the  place  ^here  case^^o^B.0. 
from  the  place  where  the  Justices  may  be  sitting  are  usually 
tried^  and  in  the  meantime  do  keep  the  peace  as  above. 

§  268.  The  complainant  has  to  pay  the  costs  of  the  recog-  Goeta  of 
nizance  in  the  first  instance ;  but,  if  the  Justices  think  fit,  ^^'*"*'®' 
they  may  adjudge  that  the  defendant  shall  pay  to  the  com- 
plainant such  costs  as  they  shall  deem  reasonable.  The 
payment  of  costs  is  to  be  enforced  in  the  same  way  as  in 
otiber  cases  of  complaint,  as  detailed  hereinafter  in  the 
chapter  on  Stmimary  Convictions. 
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Eefusal,&o.,to  §  204.  Ill  cascs  where  the  defendant  refuses  to  enter 
recognizance.  ^^*^  recognizances,  or  is  unable  to  find  suflScient  surety  or 
sureties  to  tlie  satisfaction  of  the  Justices,  they  may  issue 
their  warrant  under  their  hands,  commanding  the  defendant 
Commitment,  to  be  taken  to  some  convenient  gaol,  and  there  to  be  kept 
B.  93  ^^^^  ^®  ®^^^  enter  into  such  recognizance  as  required  by  the 

Form  No.  11.  order  of  the  Justices. 

The  recognizance  may  be  entered  into  before  any  Justice 
at  the  gaol. 
Till  when.  But  no  person  is  to  be  detained  in  prison,  under  such  a 

warrant,  for  any  longer  period  than  that  during  which  he 
Would  have  been  under  recognizance,  if  he  had  entered  into 
one  on  the  day  of  the  making  of  the  order. 

If  the  condition  of  the  required  recognizance  was  to 
appear  at  any  sittings  of  the  Supreme  Court,  then  the  keeper 
of  the  gaol,  unless  the  defendant  had  sooner  entered  into  a 
recognizance,  is  boimd  to  bring  the  defendant  up  before  the 
Court  at  such  sittings,  there  to  abide  the  order  of  the  Court 

Surety  for  the  §  265.  In  cascs  where  an  information  is  laid  against  a 
^^  ^\  person  for  an  assault  to  be  punished  in  a  summary  way,  the 
assault.  informant  may,  in  his  information,  request  that  the  defendant 

Sec.  M.  be  bound  over  to  keep  the  peace. 

And,  whether  the  informant  shall  have  asked  for  sureties 
of  the  peace  or  not,  if  it  appears  to  the  Justices  who  hear 
the  charge  of  assault  that  the  defendant  has  used  any  threats, 
or  done  any  act  for  which  he  might  be  required  to  enter  into 
recognizances  of  the  peace,  they  may  require  the  defendant  to 
enter  into  such  recognizances,  either  in  addition  to  or  in  lieu 
of  the  punishment  to  which  he  is  liable  for  such  assault. 

When  Justioe  §  266.  In  cases  where  any  person,  in  the  view  and  hear- 
mayaoton  j^^  ^f  ^  Justice  of  the  Peace,  uses  any  threat  or  other 
Sec.  95.  language,  or  does  any  act,  upon  proof  of  which,  complaint 

being  made,  he  might  be  required  to  enter  into  a  recognizance 
of  the  peace,  the  Justice  may,  without  further  proof,  require 
such  person  to  enter  into  such  recognizance,  and,  in  default^ 
commit  him  to  prison  in  th^  manner  above  mentioned* 
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§  267.  Should  the  person  on  whose  complaint  the  de-  Disohmye  on 
fendant  was  ordered  to  find  sureties,  die,  while  the  defendant  ^^i^^t 
is  in  prison  for  default  of  sureties;  the  Justices  who  made  j.p. Act,  1866, 
the    order,  or    the    Supremo    Court,  may    discharge    the  *•  ^^• 
defendant  from  custody  without  his  giving  sureties. 

§  268.^The  death  of  the  Sovereign  shall  not  operate  as  a  Bemiae  of 
discharge  of  any  recognizance  of  the  peace ;  or  entitle  any  J*^^^^' 
one  being  in  prison  in  default  of  entering  into  such  recog- 
nizance to  be  released  from  prison. 

§  269.  AU  recognizances  of  the  peace,  entered  into  under  Filing  of 
the  foregoing  provisions  of  law,  are  to  be  transmitted  forth-  ^^««^ce- 
with  to  the  Registrar  of  the  Supreme  Court  acting  for  the 
portion  of  the  Colony  within  which  the  recognizance  was 
taken,  to  be  filed  in  the  Court  as  of  record. 

§  370.   In  those  cases  in  which  the  coudition  of  the  Condition  to 
recognizance  is  for  the  appearance  of  the  party  bound  at  a  '^PP^^atS.O. 
sitting  of  the  Supreme  Court,  the  party  is  to  be  called  at 
such  sitting  to  appear  upon  his  recognizances ;  and  if  he  shall  Failure. 
fail  to  appear,  the  recognizance  is  to  remain  in  full  force  Sec.  99. 
until  he  or  his  sureties  are  discharged  therefrom,  upon  appli- 
cation to  the  Supreme  Court. 

§  271.  But  if  the  party  bound  appears  in  pursuance  of  Proceedings 

1-  •  •/•  I*  •^^        A  A       •    .  onappearance. 

his  recogsnzBXice,  or  if  a  person,  failing  to  enter  into  recog-  *^* 
nizance,  be  brought  up  in  custody  as  directed,  the  Court  •^*»<^- 
will  cause  proclamation  to  be  made,  that  if  any  man  can 
show  good  cause  why  the  peace  granted  against  the  party 
should  be  continued,  then  he  is  to  speak ;  and  if  no  person 
should  come  to  demand  the  peace,  or  show  cause  why  it 
should  be  continued,  then  the  Court  will  discharge  the 
defendant. 

§  272.  Any  person  who  has  been  ordered  by  Justices  in  Appeal  from 
the  exercise  of  their  discretionary  powers  to  enter  into  ajj^'";^ 
recognizance  of  the  peace,  may  appeal  from  such  order  to  sec.  lOO. 


94        C.  IV.]  8FBETT  POB  THE  PEACE. 

the  Supreme  Courts  upon  giving  to  the  complainant  and  the 
Notice.  Justice  seven  days^  notice  of  such  appeal.     But  if  the  party 

i:\i^'^'  making  the  appeal  has  not  entered  into  the  required  recog. 
Form  No.  12.  nizance,  he  remains  liable  to  be  arrested,  and  detained  in 
custody,  till  he  shall  have  entered  into  the  required  recogni- 
zances, or  be  released  by  order  of  the  Supreme  Court. 

Order  of  S.  C.        §  273.  The  Supreme  Court  may,  on  the  appeal,  either 
thereon.         confirm  the  order  of  the  Justice,  or  make  such  other  order 
^'      '        as  may  seem  meet. 

No  release  hj  §  274.  The  complainant  has  no  power  to  give  a  release, 
complainant,   g^  ^^  ^^  discharge  the  defendant  from  the  recognizance  or 

Sec.  102.  ^  .    ,  *=  ^ 

from  custody. 

Estreat  by  §  275.  The  Supreme  Court,  upon  application,  may  order 

^^    '   '  any  such  recognizance  to  be  estreated  for  such  amount  (not 

In  Tfliat  cases,  exceeding  the  sum  stated  in  it)  as  the  Court  may  think  fit ; 

Sec.  103.  whenever  it  shall  be  proved  that  the  party  bound  has  been  con- 
victed of  any  oflfcnce  which  is  by  law  a  breach  of  the  condition 
of  recognizance,  or  that  he  has  been  guilty  of  any  act,  the  doing 
or  threatening  of  which  would  have  been  a  ground  for  calling 
upon  him  to  enter  into  a  recognizance,  and  upon  further 

Notice.  proof  that  a  notice  in  writing,  signed  by  the  person  seeking 

Form  No.  13.  to  put  the  recognizance  in  force,  has,  seven  clear  days  before 
the  commencement  of  the  sittings  of  the  Court  at  which  the 
application  is  made,  been  served  personally,  or  by  leaving 
it  at  the  usual  place  of  abode  of  the  party,  or  each  of  the 
parties  (if  more  than  one,)  against  whom  it  is  sought  to  put 
such  recognizance  in  force,  that  an  application  will  be  made 
at  such  sittings  for  the  estreating  of  the  recognizance. 

Certificate  of  §  276.  If  the  recognizance  be  estreated,  the  R^strar  is 
amomit?"  to  certify  the  amount  for  which  it  is  estreated  on  the  back 
Ibid.  thereof,  and,  if  ordered  by  the  Court  so  to  do,  to  deliver  the 

same  to  the  Sherifi^.  The  Sheriff  is  then  to  proceed  forth- 
Distress.         with  to  levy  the  amount  indorsed  by  distress  and  sale  of  the 

goods  of  the  parties  bound. 
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But  the  amounts  may  also  be  recovered  in  any  other  Proceedings 
manner  which  may  be  provided  by  any  Act  in  force  for  the  p°^^  aST^ 
recovery  of  Crown  debts.  (^) 

SURETIES   FOR  OOOD   BEHAVIOUR. 

§  277.  By  the  84  Ed.  3^  c.  Ij  powers  are  given  to  Justices  Defamatory 
to  bind  over  parties  to  be  of  good  behaviour;   but  thej^j^Jj^p^ 
occasions  to  which  it  should  be  applied  are  by  no  means  well  B.  l,  c.  23. 
defined.     Rude^  immannerly^  and  defamatory  words^  unless 
they  directly  tend  to  a  breach  of  the  peace^  to  scandalize  the 
Government^  |o  abuse  the  administrators  of  Justice^  or  to 
deter  an  officer  of  justice  from  doing  his  duty^  are  not^  it 
would  appear^  sufficient  grounds  for  binding  the  speaker  to 
the  good  behaviour. 

Modem  authorities  advise  the  Justices^  even  at  Sessions^  Caution. 
to  be  very  cautious  of  acting  upon  the  old  Statute ;  but  they 
acknowledge  that  although  mere  insulting  language^  even  if 
contra  bonos  mores,  is  not  an  offence  which  would  entitle 
Justices  to  take  security,  yet  aggravated  defamation  even  of 
private  persons  may  well  require  sureties  for  good  behaviour ; 
and  Justices  have  been  held  to  be  protected  for  requiring 
them,  as  having  jurisdiction  in  point  of  law,  even  where  a 
Superior  Court  has  intimated  that  they  had  made  a  very  bad 
use  of  their  discretion.  Should  occasion  ever  occur  for  the 
adoption  of  this  proceeding,  it  would  probably  be  sufficient 
that  the  complaint,  examination,  and  order,  should  be  made 
in  the  same  course  and  form  as  for  sureties  of  the  peace. 

------■■-    —  _    -     ^ 

0)  The  Act  on  this  subject  in  force  at  present  is  *'  The  Crown  Debts  Act, 
ISee/'  (No.  7),  quod  vide. 
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CHAPTER  V. 

THE  SUMMARY  JUBISDICTION  OP  JUSTICES  OP  THB  PEACE, 

BY  CONVICTIONS  AND  OBDBRS. 

INTRODUCTOEY. 

Statutory  §  278.  By  a  long  series  of  Statutes  passed  in  England 

^g^"°  between  the  time  of  Henry  VII.  and  the  Session  of  the  2nd 
and  3rd  years  of  the  reign  of  Queen  Victoria,  (which  aie 
part  of  the  law  of  New  Zealand  J — by  subsequent  Acts  of  the 
Imperial  Parliament,  adopted  by  the  Legislatiire  of  New 
Zealand, — and  by  special  Ordinances  and  Acts  of  that  Legis- 
lature itself, — the  Justices  of  the  Peace  of  the  Colony  arc 
empowered  to  decide  in  a  summary  way,  without  the  inter- 
vention of  a  jury,  in  a  great  variety  of  cases,  which  will  be 
found  enumerated  hereafter  in  the  Formulary. 

Distinction  §  279.  Thcse  cascs,  which  the  Justices  hear  and  deter- 

rictLnsand'    ^liue  judicially,  upon  oath  of  witnesses  or  confession  of 
orders.  parties,  arc  divided  into  two  classes ;  in  the  first  of  which, 

being  of  a  penal  character,  the  proceedings  are  begun  by 
laying  an  information,  and  go  on  to  dismissal,  acquittal,  or 
conviction,  and  the  awarding  of  fine,  imprisonment,  or  other 
punishment  with  or  without  costs,  and  ulterior  measures  for 
securing  payment ;  in  the  second,  the  proceedings  are  com- 
menced by  a  complaint,  and  result  in  an  adjudication  by 
order,  either  dismissing  the  complaint,  or  directing  the  pay- 
ment of  money  or  the  doing  of  some  other  act. 

Nojurisdic-  §  280.  But  it  is  to  be  noted,  that  the  Justices  have  no 

^^?^^^^*^®  jurisdiction  to  proceed  in  this  summary  way  where  the  act 

complained  of  is  done  in  the  bond  fide  claim  of  a  rights  or 

of  a  title  to  property. 


tTerris's  Act, 

nandl2yict. 

0.43. 


§  281.  The  performance  of  the  duties  of  Justices  in 
England,  with  respect  to  summary  convictions  and  orders^ 
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ras  greatly  facilitated  and  simplified  by  one  of  the  valuable 
Kcts  introduced  by  the  late  Chief  Justice  Sir  John  Jervis^ 
uid  passed  in  the  year  1848^  for  consolidating  and  amending 
the  law  on  the  subject  of  Justices. 

§  282.  That  Act  was  adopted  by  the  Legislature  of  New  Legislature  of 
Zealand^  with  certain  modifications  and  exceptions  by  ''  The  ^®  ^^°''^- 
Justices  of  the  Peace  Act,  1858/'  under  the  short  title  of 
"The  Summary  Convictions  Act,  1858/'  but  the  provision 
of  the  Act  of  1858,  by  which  it  was  adopted,  has  since  been 
repealed  by  '^The  Justices  of  the  Peace  Acts  Repeal  Act, 
1866.''  By  an  Act  of  the  same  Session,  "  The  Justices  of 
the  Peace  Act,  1866,"  (amended  in  1867  and  1869,)  ''  The 
Justices  Protection  Act,  1866,"  and  ''The  Appeals  from 
Justices  Act,  1867,"  the  provisions  of  the  law  relating  to 
Justices  in  New  Zealand  are  consolidated ;  and  the  existing 
law  of  the  Colony  respecting  the  summary  jurisdiction  of 
Justices  generally,  (^)  (derived  mainly  from  the  11  and  12 
Vict.  c.  43,)  is  contained  in  sections  4  to  46,  inclusively; 
while  special  provisions  respecting  smnmary  jurisdiction  in 
cases  of  assault  will  be  found  in  sections  77-81;  and  others 
referring  to  summary  jurisdiction  in  cases  of  larceny  in  sec- 
tions 82-86. 

Moreover,  in  all  cases  in  which  fines,  penalties,  forfeitures 
or  sums  of  money  are  authorized  or  directed  by  any  Act  to 
be  enforced  on  any  person,  and  no  other  form  or  mode  of 
procedure  for  their  recovery  is  prescribed  by  the  Act,  they 
may  be  recovered  in  the  manner  provided  by  ''  The  Justices 
of  the  Peace  Act,  1866,"  for  cases  of  summary  conviction,  or 
by  any  Act  amending  the  same  or  passed  for  like  purpose. 
See  "  The  Interpretation  Act,  1868/'  s.  16. 

§  283.  The  proceedings  on  informations  and  complaints.  General 
which  will  be  found  minutely  specified  hereafter,  relate  to  lay-  ^^ject?  ^^ 
ing  the  information  or  making  the  complaint ;  procuring  the 
appearance  of  the  person  charged  or  complained  against,  by 

O  Mugixud  references  to  the  sections  of  the  English  Acts  will  be  found  in 
tlie  TCprint  of  the  New  Zealand  Acts  in  the  Appendix. 
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summons  or  apprehension;  procuring  the  attendance  and 
testimony  of  witnesses ;  the  hearing,  and  the  postponement 
and  adjournment  thereof;  the  making  and  form  of  the  con- 
viction or  order;  the  enforcing  of  it;  and  the  mode  of 
appealing  against  it,  or  getting  it  quashed  or  confirmed. 

It  seems  convenient  to  treat  of  proceedings  by  informa- 
tion and  conviction  first,  and  to  call  attention  afterwards  to 
the  few  points  in  respect  of  which  they  differ  from  the  pro- 
ceedings by  complaint  and  order. 


Whenneoes* 
■ary. 


Its  effect  in 
ffiring  juris* 
diction. 


THE    INFORMATION. 

§  284.  The  information  is  always  necessary  as  the  basis 
of  proceedings^  and  to  give  the  Justice  or  Justices  jurisdic- 
tion over  the  matter  in  question;  except  in  cases  where 
Justices  may  convict  on  the  view,  as  for  forcible  detainer, 
for  profane  swearing,  and  in  certaii  cases  of  vagrancy. 

§  285.  If  the  information  be  sufficient  on  the  face  of  it^ 
be  laid  by  competent  persons,  and  purport  to  relate  to  a 
matter  within  the  cognizance  of  the  Justice,  it  gives  him 
jurisdiction^  irrespectively  of  the  truth  or  falsehood  of  its 
contents. 


Time  for  §  286.  The  time  when  it  ought  to  be  laid  is  frequently 

JL?!!ict  1866  provided  for  by  the  Statutes  which  create  offences  or  enact 
B,  5.  penalties ;  but  in  the  absence  of  any  special  provision  to 

that  effect^  an  information  must  be  laid  within  six  calendar 
months  from  the  time  when  the  matter  of  it  arose.  (^)  If 
the  conviction  is  required  by  Statute  to  be  made  within  a 
certain  time^  the  laying  of  the  information  within  that  time 
will  not  be  sufficient^  and  the  time  cannot  be  prolonged  by 
adjournment. 

When  upon  §  287.  The  information  must  now  be  in  writings  and  in 

Sec.  4.  the  Form  (1),  or  to  the  like  effect. 

Form  No.  15.        It  need  not  be  on  oath ;  unless  the  Statute  on  which  it 
is  founded  directs  that  it  shall  be,  or  if  a  warrant  for  the 


0)  See  note  to  sec.  6  of  the  J.  P.  Act,  1866,  in  the  Appendix. 
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apprehension  of  the    accused    be    asked  for  in  the  first 
instance* 

§  288.  The  information  may  be  laid  before  any  Justice  Laid  befora 
having  jurisdiction  over  the  subject-matter ;  and  one  Justice  ^^^  J««*ice- 
is  competent  to  receive  it,  imless  the  Statute  on  which  it  is  g.*io.    '       ' 
founded  requires  it  to  be  laid  before  more.     When  that  is 
the  case^  it  will  be  mentioned  under  the  head  of  the  offence 
in  the  Alphabetical  Digest.    But  even  where  the  Statute 
provides  that  the  information  shall  be  heard,  or  the  convic- 
tion made,  by  two  or  more  Justices,  one  Justice  may  take 
the  information  and  issue  the  warrant;    and  the  Justice 
taking  it  need  not  be  one  of  those  by  whom  the  case  is 
heard,  and  it  is  not  necessary  that  the  act  should  have  been 
done  within  the  local  jurisdiction  of  such  Justice. 

§  289.  It  must  be  made  in  the  presence  of  the  Justice,  In  his 
otherwise  it  will  not  justify  the  proceedings  founded  on  it.      Presence. 

§  290.  It  may  be  laid  by  the  informant,  his  Cotmsel,  Bj  whom  laid. 
or  Attorney,  or  some  other  person  authorized  in  writing  on  S^c  6. 
his  behalf,  unless  it  be  otherwise  provided  by  a  particular 
Act. 

§  291.  It  may  be  laid  against  any  person  capable  of  com-  Against 
mitting  the  offence ;  against  a  married  woman,  if  not  under  ^^o°*« 
the  coercion  of  her  husband ;  an  in&nt,  if  of  sufficient  capa- 
dty;  and  against  a  master  for  acts  done  by  his  senrants  in 
the  usual  course  of  his  business. 

It  may  be  against  several,  if  the  act  was  such  that  several 
could  join  in  it. 

It  may  include,  along  with  the  principal,  accessories — AoooMoriet. 
that  is,  persons  aiding,  abetting,  counselling,  or  procuring 
the  commission  of  any  offence  punishable  on  summary  con- 
viction ;  who  are  liable  to  be  proceeded  against  and  punished 
as  the  principal,  and  may  be  convicted,  either  along  with  the 
principal,  or  before  or  after  his  conviction,  and  either  at  the 
place  where  the  principal  may  be  convicted,  or  the  place 
where  the  offence  of  aiding,  &;c.^  was  committed. 
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For  one  §  292.  It  must  be  for  one  offence  only ;  but  that  does  not 

J^"a^  1866  P^^^®^*  *^c  offences  of  a  principal  and  an  abettor  firom  being 

8. 7.  joined. 

Formerly,  there  might  have  been  different  counts  in  the 
same  information ;  but  now  there  can  be  but  one ;  and  if  it 
be  deemed  necessary  to  describe  the  same  offence  in  different 
ways,  there  must  be  different  informations,  although  there 
can  be  a  conviction  on  one  only.  Questions  sometimes  arise 
whether  a  person  can  be  convicted  of  more  than  one  offence, 
of  the  same  kind,  committed  on  the  same  day ;  and  some- 
times the  repetition  of  the  same  act  several  times  in  one  day 
constitutes  but  one  offence,  even  though  the  penalties  may 
be  ciunulative ;  respecting  which,  see  post,  Conviction. 


ContentB.  §  293.  The  information  should  contain  a  concise  state- 

ment of  the  offence,  according  to  the  definitions  to  be  found  in 
the  Alphabetical  Digest,  so  as  to  bring  the  charge  within  the 

FomiB  No.  15,  jurisdiction  of  the  Justices,  as  being  an  offence  or  act  for 

**'*  '*  '  which  the  party  is  liable  to  be  convicted  and  punished,  with  the 
time  and  place  at  which  it  was  committed ;  and  that,  with  some 

Sec.  26.  distinctness,  so  as  to  prevent  an  adjournment  of  the  hearing, 

on  the  ground  of  a  variance  between  the  evidence  and  the 
statement;  for  although  the  information  cannot  be  im- 
peached for  defect  in  form  or  for  variance  between  the 
evidence  and  the  statement  of  time  and  place,  if  the  act  was 
done  within  the  time  limited,  or  at  a  place  within  the  juris- 
diction of  the  Justices,  yet  if  there  be  any  misleading  yaiiance 
between  the  statement  and  the  evidence,  the  hearing  may  be 
adjourned,  as  will  be  presently  seen. 


Certaintj. 


§  294.  The  information  must  be  certain  as  to  the  names 
of  the  parties,  as  well  as  to  the  description  of  the  offence; 
so  that  the  defendant  may  have  full  notice  of  what  he  has 
to  answer;  and  nothing  must  be  left  to  intendment  or 
inference. 


§  295.  The  charge  must  be  direct  and  positive,  and  not 
S^S'?^    merely  a  statement  of  facts  raising  a  presumption  or  inference. 


/  :  •■ 
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It  ought  not  to  be  in  the  alternative  or  disjunctive, 
chaining  one  thing  or  another. 

§  296.  If  the  Statute  which  creates  the  offence  contains  Negatiying 
in  the  enacting  clause,  or  the  definition  of  the  offence,  an  «*<*P*^®""* 
exception,  exemption,  or  modification,  such  exception,  exemp- 
tion or  modification  ought  to  be  negatived  so  as  to  bring 
the  case  within  the  definition ;  but  when  there  is  a  subsequent 
proviso  in  the  Act,  which  provides  for  exemption,  exception, 
or  excuse,  not  incorporated  into  the  enacting  clause,  such 
exemption,  exception,  or  excuse,  need  not  be  negatived  in 
the  information,  but  must  come  from  the  defendant  by  way 
of  answer. 

If  the  information  negative  any  exception,  exemption,  J.P.Aot,1866 
condition,  or  proviso  in  the  description  of  the  offence,  con-  **^* 
tained  in  the  Statute  which  creates  it,  the  informant  will  not 
thereby  be  obliged  to  prove  it ;  but  the  defendant  may  prove 
the  afSrmative  in  his  defence. 

§  297.  The  ownership  of  property  of  partners,  joint  ten-  Ownership. 
ants^  parceners,  or  tenants  in  common,  may  be  described  as  Sec.  8. 
the  property  of  one  named  and  "  another,^'  or  ^'  others,^^ 
(thus — "  the  property  of  A.B.  and  others^'  or  "  another,^' — as 
the  case  may  be),  and  whenever  in  any  information  or  pro- 
ceedings thereon  it  is  necessary  to  mention  such  persons,  they 
may  be  described  as  above. 

In  describing  the  ownership  of  any  work  or  building, 
made  or  repaired  at  the  expense  of  a  Province,  (^)  or  of  a  "* 

Superintendent  on  behalf  of  a  Province,  or  of  any  county, 
district,  city,  or  place,  or  of  any  materials  for  making,  alter- 
ing, or  repairing  the  same,  they  may  be  described  as  the 
property  of  the  Inhabitants  of  the  Province ;  and  property 
for  the  use  of  a  district,  &c.,  may  be  described  as  the  property 
of  the  Inhabitants. 

§  298.  Where  the  information  is  for  a  second  or  subsequent  Subsequent 
offence  of  the  same  kind,  in  cases  where  a  greater  penalty  ^^^°^' 

(0  See  note  to  "  The  Jiurtioes  of  the  Peace  Act,  1866,"  sec  8,  Appendix. 
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may  be  awarded  for  a  repeated  offence^  the  fact  of  a  previous 
conviction  ought  to  be  stated  in  the  information. 

The  information  having  been  duly  laid^  the  next  step  is 
to  procure  a  summons  or  warrant  of  apprehension. 


THE    SUMMONS   TO   THE    DEFENDANT;     OR   APPREHENSION    IN 

THE    FIRST   INSTANCE. 

The  Summons, 
Its  object.  §  299.  The  object  of  the  summons  is  to  give  the  person 

informed  against^  notice  of  the  information^  and  an  oppor- 
tunity of  appearing  at  the  hearing,  without  being  previously 
taken  into  custody ;  and  it  is  founded  on  the  doctrine  of 
natural  justice  which  requires  that  no  man  shall  be  con- 
demned unheard.  Nevertheless,  it  has  been  deemed  ex- 
pedient in  some  cases,  to  give  Justices  power  by  Statute  to 
make  ex  parte  orders,  that  is,  on  the  application  of  one  party, 
without  hearing,  or  giving  notice  to  the  other;  and  in  such 
cases,  no  summons  need  be  given  to  the  party  to  be  affected. 
In  general,  the  informant  may  either  begin  the  proceed- 
ings by  summons,  and  afterwards  proceed,  if  necessary^  to 
apprehension  by  warrant,  on  non-appearance,  or  he  may 
begin  by  procuring  a  warrant  for  the  apprehension  of  the 
party  charged,  on  swearing  to  the  substantial  truth  of  the 
information. 

J.P.  Act,  1866,  §  300.  The  form  of  summons  (2),  which  must  be  followed 
i,^^*  «.  -g  correctly,  should  state  shortly  the  matter  of  the  information. 
It  is  directed  to  the  party ;  and  it  commands  him  to  appear 
at  a  given  time  and  place,  before  the  Justices  who  shall  then 
be  there,  to  answer  the  information  and  be  dealt  with  accord- 
ing to  law. 

The  summons  ought  to  give  the  person  charged  reason- 
able time  to  come  with  his  witnesses  to  answer. 

No  objection  is  to  be  taken  at  the  hearing  to  the  form 
or  substance  of  the  summons. 

BjTfhom  §  301.  Justices  are  bound  to  issue  a  summons  after  a 

"■'*®^  sufficient  information  has  been  properly  laid;   unless  they 


smoiovB  Aim  appbshension.  [c.  t.  X03 

are  satisfied  that  the  charge  is  one  in  which  they  have  no 
jurisdiction;    and  if  they  wrongfully  refuse,  they  may  be 
compelled  to  do  so  by  rule  or  Mandamtis.    The  summons  J.F.Aot,l866, 
may  be  issued  by  any  one  Justice  who  receives  the  informa-  '* 
tion. 

§  302.  A  summons  should  be  granted,  rather  than  a  When  sum- 
warrant  of  apprehension,  in  the  first  instance,  if  the  informa-  ^^fo^^to 
tion  be  for  a  penalty  or  for  the  non-payment  of  money ;  warrant. 
unless  the  party  be  likely  to  abscond,  or  the  prosecution  to 
be  defeated,  if  a  summons  be  issued. 

§  303.  The  service  of  the  sxmimons  may  be  by  a  Con-  Serrice  of 
stable  or  other  person  employed  to  serve  the  same,  not  being  *^"''^<''^- 
the  informant,   delivering  it  to  the  party  personally,  or 
leaving  it  for  him  at  his  last  or  most  usual  place  of  abode,  Seo.  112. 
with  some  inmate  of  the  house  appearing  to  be  above  the 
age  of  fourteen  years. 

The  service  ought  to  be  efiected  in  time  to  give  the  party 
reasonable  notice  before  the  time  appointed  for  appearance. 

Apprehetmon. 
§  304.  The  Justice  has   power,  when  it  seems  to  him  Warrant  in 
desirable,  (and  it  would  be  so  whenever  there  is  reason  to  g^^^  ^nstanoe. 
fear  that  justice  might  otherwise  be  defeated,)  to  issue  a 
warrant  of  apprehension  without  issuing  any  summons,  pro- 
vided it  be  made  to  appear  to  him  on  oath  that  the  inform- 
ation is  substantially  true ;    and  in  this  case  the  warrant  Form  No.  17. 
ought  to  be  in  the  form  (4)  • 

§  305.  The  warrants  are  not  to  be  impeached  for  defects  Not  to  be  im- 
of  form,  or  on  the  ground  of  variance  between  their  contents  ^^jj'^foj^ 
and  the  evidence,  although,  as  will  presently  be  seen,  a  post-  or  yariance. 
ponement  may  be  obtained  at  the  hearing,  on  account  of  a      '     * 
misleading  variance. 

§  306.  Apprehension  without  a  warrant  is  provided  for  wuhout  war- 
by  Statute  in  some  cases  of  oflfences  punishable  on  siunmary  ^^^ ""  oertwn 
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conyiction^  of  which  the  most  importaiit  are  the  follow- 
ing:— 

1.  Where  persons  are  found  in  the  act  of  committing 
any  offence  pnnishahle  summarily  under  ''The 
Larceny  Act,  1867/'  (see  sec.  102);  or  "The 
Malicious  Injuries  to  Property  Act,  1867/'  (see 
sec.  61). 
17  and  18 Vict.  2.  Seamen  or  apprentices  in  the  merchant  sendee 

^  deserting  from  their  ships. 

Matinj  Act.  3.  Soldiers  deserting  from  the  Army. 

CiutoiDa  Beg-  4.  In  cases  of  smuggling. 

nlations  Act,  .-     t  j*  n  •  ••  •         •      .1 

1858, 8. 157.  ^-  1^  cases  01  protane  cursmg  and  swearmg  m  the 

19  Geo.  II.,  c.  presence  of  a  Constable. 

21   8   3 

VamntAct  ^'   P^^so^*  offending    against    "The   Vagrant    Act, 

1866, 8. 10.  '  1866.'' 

POSTPONEMENT   OR  ADJOURNMENT   BEFORE   OR   DURING 

HEARING. 

Ground  of  §  307.  At  any  time  before  or  during  the  hearings  if  any 

po8  ponemen   j^g^^  q^  Justices  present  see  any  good  ground  for  a  post- 
ponement or  adjournment  of  the  hearings  as  for  instance  if 
there  be  but  one  Justice  present,  where  the  law  requires  two 
J.P.  Act,  1806,  to  hear  the  case,  or  if  it  appear  that  a  material  witness  on 
8.  30.  either  side  is  absent,  the  Justices  or  one  Justice,  (even  if  the 

case  be  one  which  must  be  heard  by  two  Justices,)  may 
adjourn  the  hearing  to  a  certain  time  and  place,  to  be 
appointed  and  stated  in  the  presence  of  the  party  or  parties 
or  their  solicitors  or  agents  then  present ;  and  if  necessary 
further  to  adjourn  such  hearing  from  time  to  time. 

The  Justices  may  adjourn  the  case,  if  the  defendant 
applies  for  an  adjournment,  in  order  to  enable  him  to  procure 
Counsel  or  a  Solicitor ;  but  they  are  not  bound  to  do  so. 

Three  courses  §  308.  The  Justices  may  then  consider  which  of  three 
as  to  defend-  couTses  ought  to  bc  taken  with  respect  to  the  defendant,  re- 
Sec.  31.  gard  being  had  to  the  nature  of  the  offence,  the  circumstances 

of  the  defendant,  and  the  probability  of  his  appearing  at  the 

adyoumed  hearing;  and 
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(1.)  If  they  do  not  think  Mm  likely  to  abscond^  they  may  J.P.  Act,  1866. 
allow  him  to  go  at  lai^e  till  the  day  fixed ; 

Or  (2)  they  may  commit  him  to  prison  or  other  safe  Fonn  No.  18. 
custody ;  by  a  commitment  in  the  form  (5) ; 

Or  (3)  they  may  discharge  him  on  his  entering  into  a  Form  Ko.  19. 
recognizance  with  or  without  sureties,  conditioned  for  his 
appearance   at  the  adjourned  hearing  or  further  hearing, 
drawn  up  in  the  form  (53). 

§309.  If  both  or  either  of  the  parties  fail  to  appear  at  Proceedings  at 
the  time  and  place  to  which  the  hearing  has  been  adjourned,  g^.?^™^  ' 
the  Justices  may  proceed  to  a  hearing  as  if  the  parties  were 
present,  or  in  the  absence  of  the  informant  they  may  dismiss 
the  information  with  or  without  costs. 

§  310.  If  the  defendant  having  been  discharged  on  recog-  If  defendant 
nizance  does  not  appear  at  the  time  and  place  mentioned  ™^p]^ 
therein^  any  Justice  present  may  issue  his  warrant  for  the  Sec.  32. 
apprehension  of  the  defendant ;  and  he  may  certify  on  the 
back  of  the  recognizance  the  non-appearance  of  the  defendant ; 
and  such  certificate  shall  be  deemed  sufficient  prinid  facie 
evidence  of  the  non-appearance  of  the  defendant.     The  pro-  Forfeited 
ceedings  on  forfeited  recognizances  will  be  detailed  at  a  later  recognisances. 
part  of  the  work.      See  "The  Justices  of  the  Peace  Act, 
1866,"  ss.  131-135. 

§  311.  Every  witness  at  the  hearing  is  to  be  examined  on  Examination 
oath,  or  an  affirmation  or  declaration  by  law  equivalent  to  an  ^^^  ^^^ 
oath  (see  sec.  136,  &c.) ;  and  the  Justices  have  full  power  Se«.  27. 
and  authority  to  administer  such  oath  to  the  witnesses,  so 
that  a  witness  knowingly  giving  false  evidence  at  the  hear- 
ing, will  be  guilty  of  judicial  perjury. 

ATTENDANCE   OF  WITNESSES. 

§  813.  If  a  person  deemed  by  the  prosecutor  a  material  Application 
witness^  for  the  support  of  the  prosecution,  will  not  attend      "ttnunons. 
▼cdnntarilyj  his  attendance  may  be  secured  in  the  following 
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J^.Aofc,1866,       Application  may  be  made  to  a  Justice  of  the  Peace,  who^ 
"'  ^^'  if  satisfied   on  oath  that  the  desired  witness  is  within  his 

jurisdiction^  is  likely  to  give  material  evidence  in  support  of 
the  prosecution^  and  will  not  voluntarily  appear,  will  issue 
Form  Ko.  20.  a  summons  (6)  under  his  hand  and  seal,  requiring  such  per- 
son to  appear  at  the  time  and  place  mentioned,  to  give 
evidence. 

Service.  §  313.  This  summons  should  be  served  upon  the  witness 

Sec.  112.  personally,  or  left  for  him  at  his  last  or  most  usual  place  of 
abode  by  a  constable,  or  other  person  than  the  informant, 
with  some  inmate  of  the  house  appearing  to  be  above  the  age 
of  fourteen  years ;  and  a  reasonable  sum  should  be  tendered 
to  defray  his  expenses  in  going  to  and  returning  from  the 
place  of  hearing. 

Warrant  for  §  314.  If  the  person  SO  summoned  do  not  appear  acootd- 

apprehension.  ^g  ^^  ^j^^  exigency  of  the  summons,  and  no  excuse  be  made 

See.  13.  for  him,  the  Justice  or  Justices  before  whom  he  ought  to 

have  appeared,  being  satisfied  on  oath  that  he  was  duly 
served,  and  that  a  reasonable  sum  was   tendered  for  his 

Form  No.  21.  expenses,  may  issue  a  warrant  (7)  for  his  apprehension,  to  be 
executed  in  the  usual  manner  by  the  constable  or  other  peace 
officer. 

BystanderB.  §  315.  Any  person  present  at  the  hearing,  whether  sum- 

moned to  give  evidence  or  not,  may  be  called  upon  to  do  so ; 

See.  28.  and  if,  without  offering  any  sufficient  excuse,  he  refuse  to  be 

sworn  or  answer  the  questions  put  to  him  touching  the 
matter  of  the  information,  the  Justices  may  commit  him  to 

Form  No.  22.  gaol,  and  (11)  to  be  imprisoned  for  not  more  than  seven 
days,  unless  in  the  meantime  he  consent  to  be  examined. 

Payment  of  §  316.  When  a  witness  has  been  summoned  by  either  of 

wifcneMee.       the  parties,  the  Justices  may  order  such  party  to  pay  the 

witness  any  sum  not  exceeding  ten  shillings  for  expenses  and 
See.  29.  loss  of  time  for  each  day  of  his  attendance  to  give  evidenoe^ 

and,  where  the  witness  lives  more  than  a  mile  from  the  pUee 
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of  hearing,  a  sliilling  a  mile  one  way  for  travelling  expenses ; 
and  if  the  same  be  not  paid  within  the  appointed  time,  the 
Justices  may  issue  a  warrant  to  levy  the  amount  by  distress. 

§  817.  Or  a  Justice  may  issue  a  warrant  of  apprehension  Wamnt 
in  the  first  instance  (8)>  if  satisfied  on  oath  that  the  person,  instanoeT^ 
being  a  material  witness,  will  not  attend  without  being  com-  J.P.  Act,  1866, 
pelled ;  and  if  the  matter  of  the  information  has  been  sub-  f^o,^  i^ ^^^  28. 
stantiated  upon  oath. 

§  318.  Persons  in  prison  under  sentence,  commitment,  WitnessM  in 
or  otherwise,  except  under  process  in  civil  proceedings,  can  ®"**^y* 
be  procured  as  witnesses  by  application  to  a  Judge  of  the 
Supreme  Court,  who  may  make  an  order  directing  the  gaoler 
in  whose  custody  any  such  person  is,  to  bring  him  before  the 
Justices  for  the  purpose  of  giving  evidence. 

§819.  Witnesses  are  privileged  from  arrest,  on  civil  PriTilege  ftom 
process,  while  going  to,  remaining  at,  and  returning  firom  a  ^^^^^^ 
hearing  before  Justices ;  and  that,  whether  they  are  bound 
to  attend  under  subpoena,  recognizance,  or  summons,  or 
not;  but  it  would  appear  doubtful  whether  a  person  who, 
before  any  diarge  brought,  is  going  to  prefer  one,  is  thus 
privil^ed. 

§  820.  It  may  be  well  to  notice  here,  that  the  prosecutor  Proseeator 
of  every  information  is  now  a  competent  witness  to  support  ^^^*^^^* 
the  information,  although  interested  in  the  result.  tent  witnesses. 

But  the  defendant  on  an  information  is  not  a  competent  l^^f^^zX' 
witness  for  himself,  although  a  defendant  on  a  complaint  is 
competent. 

THE   HEARING. 

J%e  Place. 
§  821.  The  place  of  hearing  of  cases  for  summary  con-  Place  of 
▼iction  and  order,  even  if  it  be  the  private  house  of  a  magis-  jjp^^'  iqqq 
trate,  is  to  be  deemed  an  open  and  public  Court,  to  which  b.  16, 
llie  paUic  generally  may  have  accefis^  so  far  as  it  can  con? 
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veniently  contain  them.  The  reason  of  this  is  that  in  sncli 
eases  the  Justices  are  acting  judicially ;  and^  according  to  the 
spirit  of  our  law^  all  judicial  acts  ought  generally  to  be  done 
in  public.  When  Justices  act  ministerially^  this  reason  does 
not  apply  in  the  same  degree ;  and,  therefore,  on  preliminaiy 
examinations  of  charges  of  indictable  offences,  the  place 
where  they  are  conducted  is  not  necessarily  an  open  Court, 
and  the  Justices  may  exclude  the  public  if  they  consider 
there  is  a  good  ground  for  doing  so ;  but  it  is  only  in  very 
exceptional  cases  that  this  course  should  be  taken. 

In  procUimed        §  322.  In  districts  where  there  is  a  Resident  Magistrate, 
the  hearing  is  ordinarily  at  his  Court. 

"The  Petty  Sessions  Act,  1865,^'  as  we  have  already 
seen,  makes  provisions  for  the  establishment,  by  procla- 
mation, of  Petty  Sessional  Districts,  and  for  securing  the 
attendance  of  Justices  in  rotation  at  a  fixed  time  and  place 
within  such  districts. 

By  whom  the  Case  is  to  be  heard. 
When  by  one        §  323.  The  hearing,  except  at  Petty  Sessions,  may  be  by 
or  more.         ^^^  ^^^  Justice  of  the  Peace,  unless  the  Act  or  Ordinance 
under  which  the  information  is  laid  requires  that  the  case 
should  be  heard  by  two  or  more  Justices ;  and  when  a  Statute 
requires  that  the  information  shall  be  heard  or  the  conviction 
J.P.  Act,  1866,  be  made  by  two  or  more  Justices,  such  Justices  must  be  pre- 
■•  ^*'  sent  and  acting  together  during  the  whole  of  the  hearing  and 

determination  of  the  case.      But  even  in  such  cases,  the 
Sec.  10.  information  may  be  laid,  and  the  summons  or  warrant  issued, 

and  other  necessary  preliminary  acts  may  be  done,  by  one 
Sec.  44.  Justice ;  and  after  conviction,  warrants  of  distress  or  com- 

mitment may  be  issued  by  one  Justice,  neither  of  whom 
need  be  one  of  the  adjudicating  Justices.  Where  no  mention 
is  made  in  the  Alphabetical  Digest  {post)  of  the  number  of 
Justices  who  have  jurisdiction  in  a  particular  case,  it  may  be 
assumed  that  one  Justice  has  power  to  act. 

DiMinaliflca-  §  324.  Interest  in  the  result  of  the  hearing — ^that  is,  a 

^toiest!^       direct  personal  interest  in  the  particular  case^  disqualifiea  a 
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Justice  from  acting;  it  being  a  fundamental  maxim  of  law 
in  all  civilized  countries^  that  a  man  shall  not  be  judge  in 
his  own  suit.  To  illustrate  this  doctrine,  it  may  be  men- 
tioned that  a  judgment  of  the  Lord  Chancellor  of  England 
affecting  a  Railway  Company,  was  reversed  by  the  House  of 
Lords,  on  the  ground  that  the  Lord  Chancellor  was  a  share- 
holder in  the  railway :  and  more  recently,  a  conviction  under 
a  Salmon  Fishery  Act,  on  the  prosecution  of  an  association, 
of  which  some  of  the  convicting  Justices  were  members,  was 
held  bad  for  that  reason.  Tlie  minutest  interest,  if  it  be  a 
direct  one,  has  been  held  sufficient  to  disqualify  a  person 
from  acting  judicially. 

The  proper  course  for  a  Justice  who  has  any  interest  in 
the  decision  of  a  case,  is  to  leave  the  Bench  altogether ;  for 
so  jealous  is  the  law  that  magistrates  should  be  placed 
beyond  suspicion,  that  it  was  held,  a  few  years  since,  that 
the  presence  on  the  Bench  of  an  interested  Justice  (whose 
only  interest  arose  from  his  being  a  rated  inhabitant  of  one 
of  two  parishes  which  contested  the  settlement  of  a  pauper), 
though  it  was  sworn  that  he  did  not  vote  or  give  any  opinion 
on  the  question,  or  influence  the  decision  of  the  other  Jus- 
tices who  determined  the  case,  was  sufficient  to  invalidate 

the  order  made  bv  the  Justices. 

* 

§  325.  If,  however,  a  party  knowing  of  the  interest,  con-  Eemoved  by 
sent  to  the  interested  Justice  acting,  he  cannot  afterwards  ^|^^J  ^' 
take  advantage  of  the  fact  of  interest  in  order  to  set  aside  Paloy  43. 
the  decision.     In  extreme  cases,  and  to  prevent  a  failure  of 
justice,  such  as  where  a  Justice  sitting  alone  is  assaulted  or 
abused,  he  may,  though  personally  interested,  commit  the 
party  offending,  until  he  And  sureties  to  keep  the  peace  or 
for  good  behaviour,  as  the  case  may  require. 

§  826.  If  a  Justice  sitting  on  the  Bench  be  examined  as  Justice,  a 
a  witness,  which  he  may  be  if  there  are  any  other  Justices  ^'^^^w- 
on  the  Bench,  it  would  seem  advisable  that  he  should  retire, 
and  take  no  further  part  in  the  hearing,  unless  the  parties 
consent  to  his  acting,  or  his  presence  on  the  Bench  be  indis- 
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pensable.  And  it  is  to  be  noticed  that  neither  a  Justice  of 
the  Peace  nor  any  other  Judge  is  justified  in  acting  judicially 
upon  matter  within  his  own  knowledge,  or  in  informing 
other  Justices,  or  a  jury,  of  facts  within  his  own  knowledge, 
unless  he  be  sworn  as  a  witness  and  be  open  to  cross-exam- 
ination. 

Withdrawal  of  Charge. 
By  leaTo  at  §  327.   The  informant  may  withdraw  the  information 

S^TO^iudi-  ^®f"^^®  ^^®  ^™®  ^^^^  ^^^  hearing,  by  permission  of  the  Justice 
cation.  who  received  it,  or  at  the  time  and  place  of  hearing,  and 

•.17.  ^  '  '  before  adjudication,  by  permission  of  the  Justices  present; 
but  the  information  so  withdrawn  will  not  operate  as  a  bar 
to  other  proceedings,  either  civil  or  criminal ;  and  the  Jus- 
tice or  Justices  shall  have  power  to  award  such  costs  as  shaU 
seem  reasonable,  which  may  be  recovered  in  the  same  way  as 
a  defendant's  costs  upon  the  dismissal  of  a  charge. 

Adjournment  for  want  of  Justices. 
See.  18.  §  328.  If  the  number  of  Justices  requisite  for  hearing 

the  information  be  not  present  at  the  time  and  place  men- 
tioned in  the  summons,  any  Justice  present  may  adjourn  the 
hearing  to  a  time  and  place  to  be  then  appointed.  0) 

APPEARANCE,   NON-APPEARANCE,  AND  THE   EFFECTS  THSBBOP. 

Parties  may  §  329.  The  informant  and  the  defendant  may  appear  at 

•PJJ^  P"t     the  hearing  either  in  person  or  by  a  Barrister  or  Solicitor  of 

couniel.         the  Supreme  Court. 
Sec.  16. 

Non-appear-  §  330.  Where  the  defendant,  having  been  summoned, 

f^^d^t^'      ^^®®  ^^*  appear,  and  does  not  answer  when  called^  the 

Informant      Justices  may  proceed  to  hear  evidence  on  oath  of  the  service 

riS*™^       of  the  summons,  and  if  they  are  satisfied  that  the  defendant 

has  been  duly  served  in  the  manner  above  stated,  ante  (s.  303) 

Sec.  118.        they  may  either  proceed  to  hear  and  determine  the  case  in 

the  absence  of  the  defendant  ex  parte,  and  to  adjudicate 

thereon  as  if  he  were  present ;  or  they  may  issue  their  warrant 

O  Sec  note  to  *' IlM  Pett^  Senioxui  Ao^  186$,"  aeo.  18»  j^* 
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(4)  as  before  directed^  the  substance  of  the  information  being  j.P.Aet,l866, 
substantiated  on  oath,  and  adjoiim  the  hearing  till  the  de-  "*  ^^ 
fendant  has  been  apprehended ;  and  it  would  appear  they  may  Form  No.  17. 
issue  their  warrant  for  non-appearance  if  they  think  fit,  even 
if  the  defendant  should  appear  by  Counsel  or  Solicitor. 

§  331.  In  such  case,  when  the  defendant  is  apprehended  ProoeediDgi 
under  the  warrant,  he  is  to  be  taken  before  some  Justice  or  fondanUn 
Justices,  who  thereupon  by  his  or  their  warrant  may  commit  custody. 
him  to  prison  or  some  other  place  of  security,  or  commit  him 
Terbally  to  the  custody  of  the  constable  or  other  person  who  Form  No.  24 
apprehended  him,  or  to  other  safe  custody,  to  be  brought  up 
before  the  Justices  at  a  certain  time  and  place ;  and  notice 
thereof  is  to  be  given  to  the  informant. 

§  332.  So,  if  the  informant  appears  at  an  adjourned  Non-app«u> 
hearing  and  the  defendant  does  not  appear  either  in  person  {^^^i^t  aT 
or  by  his  Counsel  or  Solicitor,  the  Justices  may  proceed  as  ac^oumed 
if  he   were  present.     But  it   is  not  incumbent  upon  the  geo.  sl 
Justices  to  proceed  in  the  absence  of  the  defendant. 

§  333.  When  the  defendant  appears,  either  voluntarily  or  When  dofond- 
in  custody,  but  the  informant  does  not  appear  at  the  day  and  ^^  iS^^nt 
time  appointed,  (the  informant  having,  in  case  the  defendant  does  not. 
was  apprehended  after  a  failure  to  appear  on  summons,  re-  ^'  ^^' 
ceived  the   notice    above  mentioned),  the  Justices  are  to 
dismiss  the  information,  unless  for  some  reason,  that  is  to 
say,  some  substantial  ground,  they  think  proper  to  adjourn 
the  hearing  upon  such  terms  as  they  shall  think  fit. 

§  334.  In  such  case  the  Justice  or  Justices  may  allow  Defendant 
the  defendant  to  go  at  large,  or  commit  him,  or  discharge  °^?Zj^  ^^. 
him  upon  recognizance,  conditioned  for  appearance  at  the  charged  on 
time  to  which  the  hearing  shall  be  adjourned ;  and  if  he  faUs  g^^jf*^* 
to  appear  at  that  time  the  recognizance  may  be  dealt  with  in  Forms  No.  18, 
the  manner  hereinafter  mentioned,  post.  ^^' 

$  886.  In  the  case  of  adjournment  of  the  hearing  by  the 
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Non-app6ar-  Justices  either  before  or  during  the  hearings  if  the  defendant 
foimimtTt  appear  pursuant  to  the  adjournment,  and  the  informant  do 
adjourned  not,  the  Justices  may  dismiss  the  information  with  or 
J^!^^  1866  ^^^^0^^  costs  as  they  may  deem  fit.  See  Dismissal  orderj 
B.  31.  &c.,  post. 

Proceedings  if       §  336.  If  neither  party  appears  at  the  time  and  place  ap- 
neitber  party  pointed  for  the  original  hearing,  it  would  seem  that  there  is 
no  provision  for  an  adjournment  of  the  case,  or  for  any 
further  proceeding  in  it. 
Sec  81.  But  if  after  an  adjournment  made  before  or  during  the 

hearing,  neither  party  or  one  only  appear  at  the  time  and  place 
appointed,  either  personally  or  by  Counsel  or  Solicitor,  the 
Justice  or  Justices  then  present  may  then  proceed  to  hear  the 
case  as  if  the  parties  were  present,  and,  therefore,  may  not 
only  examine  and  cross-examine  such  witnesses  and  take  such 
evidence  as  may  be  forthcoming,  but  may  also  adjudicate 
upon  the  case. 

And  it  would  seem  proper  that  they  should  adopt  this 
course,  if  they  have  good  reason  for  believing  that  any  com- 
promise,  prejudicial  to  public  justice  and  the  interests  of 
society,  has  been  come  to  by  the  parties. 

When  both  §  337.  If  both  parties  appear,  either  personally  or  by 

particsappcar.  Counsel  or  Solicitor,  the  Justice  or  Justices  will  proceed  to 
hear  and  determine  the  same ;  but,  as  we  have  seen,  if  the  de- 
fendant do  not  appear,  in  person,  pursuant  to  a  summons,  he 
may  be  apprehended,  and  the  hearing  put  oflf,  even  if  he 
should  appear  by  Counsel  or  Solicitor,  if  the  Justices  wish  to 
have  his  personal  attendance. 

Effect  of  §  338.  The  actual  appearance  of  the  defendant  removes 

appearance  on  ^jjy  objection  to  the  validity  of  the  summons,  or  the  service 

Paley  97.  of  it. 

Statement  of  ChargCy  and  Demand  of  Time  by  Drfendant. 
at'^^ring?'  §  ^^^-  ^^^  defendant  having  appeared,  the  substance  of 

J.P.A£t,i866,  the  information  is  stated  to  hirni  and  he  is  asked  if  he  has 

•.20. 


ny  cause  to  show  why  lie  should  not  be  convicted.  If  he  J.F.  Act,  1866, 
oes  not  confess  the  charge^  he  may  ask  for  time  to  prepare  •"  ^* 
lis  defence,  and  in  all  cases  where  the  Justices  shall  be  of 
pinion  that  the  defendant  has  not  had  time  to  prepare  his 
lefisnoe,  they  ought  to  postpone  the  hearing;  keeping  the 
iefendant  in  custody,  or  allowing  him  to  go  at  large,  or 
aking  recognisance  for  his  appearance,  as  may  seem  fit. 

We   have  already  seen  when  an  adjournment  may  be 
pranted  before  the  trial. 

Coi\f€8sion  and  its  Effect. 
§  840.  If  the  defendant,  on  hearing  the  charge,  admits  Confessioii 
he  truth  of  it,  and  shows  no  sufficient  cause  why  he  should  ^ 
lot  be  convicted, — even  although  the  case  be  under  a  Statute 
rhich  in  terms  empowers  the  Justices  to  convict  only  on  oath  Sec.  20. 
»f  one  or  more  witnesses, — the  Justices  may  proceed  to  ad-  ^^^  ^^' 
ndicate,   and  award  the  punishment  or  penalty.     But  in 
irder  to  justify  a  conviction,  the  confession  ought  to  agree 
rith  and  be  an  admission  of  all  the  facts  necessary  to  consti- 
oto  the  complete  offence ;  and  it  cannot  extend  or  help  out 
he  offence  laid  in  the  information.     A  confession  admits  the 
natter  charged,  but  not  the  legal  effect  of  it ;  and  therefore, 
f  the  matter  so  charged  do  not  amount  to  an  offence,  a  con- 
dction  after  confession  might  be  quashed.     So  if  a  hxit  be 
)enal  only  imder  certain  circumstances,  and  these  be  omitted 
A  the  charge,  a  conviction  would  be  bad. 

Outline  of  Proceedings  when  Charge  not  Admitted. 
§  341.  If  the  defendant  does  not  admit  the  truth  of  the  Sec.  20. 
nformation,  the  Justices  must  then  proceed  to  hear  the  case ; 
md  the  following  is  an  outline  of  the  course  of  proceeding : 
rhe   informant,  or  his   Counsel,  first  states  his  case  and  Case  for 
mils  his   witnesses,  and  produces  such  other  evidence  a8Pro««»«*«»^ 
luiy  be  material  to  his  case.    After  each  witness  has  been 
^amined  in  chief,  the  defendant  or  his  Counsel  may  cross- 
sxamine  him,  and  then  the  informant  may  re-examine  him. 

§  842.  The  defendant  or  his  Counsel  then  makes  his  de-  Defence. 
fence  and  calls  such  witnesses,  and  produces  such  other 
15 


114  C.  v.]  8T7HHABT  COKTICTlOirS. 

J.F.Aot,1866,  evidence  as  he  may  think  fit^  the  infonnant  having  the  right 
^^*  to  cross-examine  those  witnesses,  and  the  defendant  tore- 

examine  them,  if  he  thinks  fit. 

l^ineflaes  in         §  343.  If  the  defendant  calls  no  witnesses  and  produioes 
"^V '  ^o  evidence,  or  only  calls  witnesses  to  general  character,  the 

case  is  closed,  after  he  has  made  his  statement ;  but  if  he 
calls  any  other  witnesses,  or  gives  any  other  evidence,  the 
prosecutor  is  at  liberty  to  call  witnesses  in  reply  to  such 
witnesses  or  evidence. 

No  address  in        §  344.  The  informant  is  not  entitled  (as  he  would  be  in 

"Pv«  the  Supreme  Court)   to  make  observations  in  reply  to  the 

evidence  adduced  by  the  defendant,  nor  the  defendant  to 

make  observations  in  reply  to  the  informant's  evidence  in 

reply. 


Evidence  Generally. 
General  obser-        §  345.    It  will  now  be  necessary  to  advert  to    some 
▼^oM.  practical  matters  relating  to  evidence  in  cases  of  summary 

conviction. 

The  following  are  a  few  general  observations  which  de- 
serve particular  attention.  And  on  this  subject,  see  ante, 
Chapter  iii. 

In  hearing  of        §  346.  The  evidence  on  both  sides  must  be  given  in  the 

Justices.         hearing  of  the  Justices  who  convict,  and  ought  not  to  be 

taken  in  their  absence,  by  a  clerk  or  other  person ;  and  it 

must  be  given  upon  the  usual  oath  or  affirmation ;  which  the 

Justices  have  full  power  to  administer  to  the  witnesses. 

Kotes  of  §  347.  Notes  of  evidence  ought  to  be  carefully  taken  in 

eyidenoe.  ^  ^^ut  the  most  trifling  cases;  for  although  there  is  no 
legal  obligation  on  Justices  to  take  them,  they  may  be  of  the 
greatest  importance  in  assisting  and  protecting  the  Justices, 
in  case  of  ulterior  proceedings,  and  they  are  almost  indis- 
pensable in  cases  of  appeal ;  and  Justices  can  never  be  sure 
that  they  may  not  be  required  for  that  puipose. 
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§  348.  The  competency,  credibility,  and  mode  of  exam-  Witneeaes ; 
ination  of  witnesses,  and  other  matters  relating  to  them,  are  ^l^ai^&a 
treated  of  elsewhere  in  this  work,  and  we  have  already 
seen  the  special  mode  of  procuring  the  attendance  of  wit- 
nesses before  the  Justices  in  cases  of  simimary  conviction. 

It  may  be  noticed  that  prosecutors  in  all  criminal  cases,  I4andl6yict. 
whether  indictable  or  punishable  by  summary  conviction,  are  %^^^i^j 
now  competent,  although  they  are  interested  witnesses;  but  "The  Exi^h 
defendants  on  informations  are  not  competent  witnesses  on  iQ^n 
their  own  behalf.    This  doctrine  is  specially  applied  by  ''  The 
Customs  Regulations  Act,  1858,'^  to  Custom  House  cases.    In 
cases  where  several  defendants  are  joined  together,  one  cannot  Co-defendants. 
claim  an  acquittal  before  the  whole  case  has  been  heard; 
but  the  Justices  in  their  discretion,  if  they  think  the  evidence 
insufficient  against  one,  may  allow  him  to  be  acquitted  at 
once,  and  examined  as  a  witness. 

The  credit  due  to  witnesses,  and  the  value  and  sufficiency 
of  the  evidence,  are  to  be  determined  by  the  Justices. 

§  349.  The  Justices  have  also  to  decide  upon  the  admis-  Admianbility 
nbility  of  evidence  in  point  of  law ;  and  they  ought,  unques-     ®^°®**^' 
tionably,  to  be  governed  by  the  established  rules  of  law  on 
ibe  subject.    However,  no  objection  can  now  be  taken  to  a  Appeals  from 
coayiction  on  the  ground  of  the  improper    admission  or ,  ^*^        * 
lejection  of  evidence ;  since  no  statement  of  the  evidence  is 
now  required  in  the  conviction,  and  there  can  be  no  appeal 
to  the  Supreme  Court  on  that  ground,  imder  the  recent  Act 
of  the  General  Assembly. 

It  is  hoped  that  the  suggestions  in  the  chapter  on  Evi- 
dence will  enable  Justices  to  apply  the  more  simple  and 
generally  applicable  rules  of  law  on  this  subject,  according 
to  their  spirit,  to  the  cases  which  come  before  them.  And, 
if  at  the  hearing  of  a  case  for  summary  conviction,  a  party, 
firhtt  lege!  adviser  should  object  to,  or  support  the  admissi- 
Uitf  of  proposed  evidence  by  reference  to  legal  authorities, — 
ndi  as  decisions  of  the  Superior  Courts  of  England,  or  of 
fte  Supreme  Court  of  this  Colony,  or  by  text  books  of 
mmed  aiitharity^ — the  Justice^j  if  satisfied  that  the  case 
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came  within  the  doctrine  laid  down^  would  undoubtedly  he 
bonnd  to  decide  according  to  the  law,  even  if  they  should  he 
of  opinion  that  the  efifect  would  be  to  exclude  eTidence  whidi 
they  might  think  it  otherwise  advisable  to  admit;  for  Judges 
of  the  law  do  not  give  the  law^  nor  are  they  responmble  liar 
it ;  they  only  pronounce  and  apply  it ;  and  it  is  much  better 
that  an  inconvenience  or  hardship  should  occur  in  a  partis 
cular  case,  than  that  a  well  established  and  important  toa-tito^ 
of  general  applicability,  should  be  violated.  Neverthekaii 
Justices  of  the  Peace  will  not  deserve  censure,  if,  in  cases  of 
summary  conviction,  they  rather  relax  strict  rules  of  evidence 
in  favour  of  substantial  justice,  than  rigidly  enforce  them 
against  the  clear  merits  of  the  case. 

Evidence  in  Support  of  the  Charge. 
§  350.  The  informant  having,  if  he  pleases,  first  stated 
his  case,  proceeds  to  call  his  witnesses,  and  produce  such 
other  evidence  as  he  may  think  fit,  in  support  of  the  charge. 

Witnesses. 

Witnesses  out       §  351.  It  is  often,  if  not  in  most  cases,  desiraUe,  in  order 

j^PAct  isee  ^  *^*  *^®  veracity  of  witnesses,  and  the  consistency  of  their 

B.  19.  testimony,  to  have  them  examined  out  of  the  hearing  of  each 

other;  and  it  is  therefore  provided  that  the  Justices^  if  thej 

themselves  think  fit,  or,  at  all  events,  on  being  required  by 

either  of  the  parties,  may,  at  any  time  during  the  hearings, 

order  the  witnesses,  except  such  one  as  may  happen  to  be 

under  examination,  to  leave  the  Court,  and  remain  outside^ 

(and  of  course  out  of  hearing),  until  they  are  called;  and 

witnesses  disobeying  such  order  may  be  punished  as  for  oon- 

tempt  of  Court.    The  Counsel  and  Solicitors,  and,  of  eoursei 

the  parties  themselves,  are  not  subject  to  this  provision* 


Names  to  be  §  352.  Moreover,  the  Justices  may,  at  any  time  during 

^Jf  •  the  hearing,  caU  upon  either  party  to  state  what  witnesses 

they  intend  to  call;  and  nmy,  if  they  think  fit,  refuse  to 

examine  any  witness  whose  name  shall  not  have  been  ttatedi 

But  it  would,  obviously^  be  unjust  to  enfixce  that  rak 
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with  respect  to  witneates  whose  evidence  should  become 
idenat  or  important  in  consequence  of  evidence  given  after 
nch  statement. 

We  have  seen  before  {antej  §  315)  that  persons  present  at 
Ae  hearing,  though  not  summoned,  may  be  called  upon  to 
pre  evidence  on  pain  of  imprisonment. 

§  353.  The  evidence  must  show  that  the  offence  was  Place  of 
committed  at  some  place  within  the  jurisdiction  of  the  Jus-  ^^^^* 
tim  who  hear  it,  but  it  is  not  necessary  to  prove  the  place 
at  laid.  As  the  jurisdiction  of  the  New  Zealand  Justices  is 
not  at  present  limited  to  any  particular  district,  even  although 
tbey  may  usually  act  in  particular  Petty  Sessional  Districts, 
under  '^  The  Petty  Sessions  Act,  1865,'^  it  would  seem  that 
diey  have  power  to  hear  and  determine  charges  of  offences 
in  any  part  of  the  Colony. 


§  354.  As  regards  time,  the  evidence  must  show  that  the  Time. 
offence  was  committed  within  six  calendar  months  before  the 
day  on  which  the  information  was  laid,  or  within  such  other  J.F.  Act,  1866, 
time  as  is  limited  by  the  enactment  creating  the  offence.         *'  ^' 

The  particular  day  laid  need  not  be  proved,  provided  the 
Justices  axe  satisfied  that  it  was  not  beyond  the  time  limited 
liy  Statute. 

§  355.  All  the  facts  of  an  affirmative  nature  necessary  to  AffirmatiTe 
coDstitate  the  offence,  according  to  the  definition  of  it  to  be  ^^' 
fimnd  in  the  Alphabetical  Digest,  must  be  proved  to  the 
atiafiMrtion  of  the  Justices. 

§  356.  Negative  matter  need  not  be  proved  by  the  in-  Ncgatire  mat- 
fcrmant ;  for  although  we  have  seen  elsewhere  (§  296)  that  ^''^^'^P*^^* 
when  an  exception,  exemption,  or  modification  is  incorporated 
m  the  enactment  creating  an  offence,  the  statement  of  such  an 
offence  ought  to  negative  them,  it  is  now  expressly  provided 
lij  Statute  that  if  the  information  in  any  case  negatives  any  sec.  20. 
exemption,  exception,  proviso,  or  condition  in  the  Act  or 
(Mfaiaiace  on  vhoch  the  same  is  framed,  it  shall  not  be 
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necessary  for  the  informant  to  prove  sucli  negatiTC^  bat  the 
defendant^  if  he  would  take  advantage  of  it^  may  prove  the 
affirmative  thereof  in  his  defence. 

Inference  and        §  357.  Besides  the  facts  directly  proved^  the  Justices  may 
presumpUon.  ^£  couTse  draw  such  inferences  firom  the  facts^  in  the  nature 

of  presumptions,  as  have  been  treated  of  in  Chapter  iii., 

sections  58,  &c. 

Guilty  know-        §  358.  In  cases  where  guilty  knowledge  is  an  ingredient 
^S®'  to  be  proved,  circumstances  which  merely  excite  suspicion 

ought  not  to  be  deemed  enough ;  and  indeed  in  all  cases,  in 
order  to  justify  a  conviction,  the  facts  established,  or  the 
reasonable  inferences  to  be  drawn  from  them,  ought  to  be 
such  as  to  exclude  reasonable  doubt  of  the  guilt  of  the 
accused.  One  illustration  may  be  useful.  The  bare  finding 
of  smuggled  spirits  in  a  defendants's  house  during  his  absence 
from  home,  was  held  by  the  Court  of  Queen's  Bench  (at  a 
time  when  the  Court  went  into  questions  of  sufficiency  of 
evidence  to  support  convictions),  not  to  be  sufficient  to  justify 
a  conviction  against  a  defendant  for  knowingly  keeping 
smuggled  spirits  in  his  house. 

Formerly,  it  was  necessary  in  general,  to  set  out  the  evi- 
dence in  the  conviction  itself;  but  this,  as  we  shall  presently 
see,  is  no  longer  required  in  any  case. 


Objections  to  Form  and  Variances. 
J.P.Act,l866,       §  359.  No  objection  can  be  taken  at  the  hearing  for  any 
*^'  ^'  alleged  defect  of  form  or  substance  in  the  informalion,  sum- 

mons, or  warrant,  or  for  any  variance  as  to  time  or  place 
within  the  limits  above  mentioned. 
Amendment.         But  if  there  is  a  variance  between  the  information  and 
Ibid.  the  evidence  adduced  in  support  of  it,  and  the  Justices  think 

that  the  party  charged  has  been  deceived  or  misled  thereby, 
they  may  adjourn  the  hearing  to  some  future  day  on  such 
terms  as  they  may  think  fit. 

The  Defence. 
When  called       '  §  360.  When  the  evidence  in  support  of  the  chazge  his 

for. 
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been  heard^  if  the  Justices  tliink  there  is  Skprimd  facie  case  J.P.  Act,  1866, 
made  oat^  the  defendant  ought  to  be  called  upon  for  his  '* 
defence ;  and  if  lie  complains  of  any  variance  such  as  has 
been  above  mentioned,  the  Justices  may,  if  they  think  fit, 
^jcmin  the  case. 

§  S61.  The  defendant,  or  his  professional  representative,  Conne  of 
may  address  tlie  Justices  on  the  case  for  the  prosecution,  and  ^  ^"^* 
point  out  the  insufficiency  of  the  evidence  to  establish  the 
diarge,  or  any  of  its  essential  ingredients,  and  may  urge  any 
topics  either  as  to  the  law  or  the  facts  which  seem  to  him 
idevant ;  and  considerable  latitude  ought  to  be  allowed  to 
Um;  although  the  Justices  may  with  propriety  insist  upon 
Us  oonfining  himself  to  matters  having  some  bearing  on  the 
diarge,  and  not  palpably  and  clearly  irrelevant.  He  may  also 
nge,  if  there  be  good  grounds  for  so  doing,  that  evidence 
wUdi  he  has  elicited  on  cross-examination  of  the  informant's 
vitnesaes,  has  established  a  substantial  affirmative  defence  for 
Um.  And  he  may  then  proceed  to  state  any  answer  to  the 
diaige,  not  yet  made  out,  which  he  proposes  to  establish  by 
vitnesaes  or  other  evidence.  He  must  at  this  stage  bring 
forward  every  matter  of  fact  upon  which  he  intends  to  rely. 

§  362.  If  the  Justices  are  satisfied,  cither  at  the  close  of  Dismissal  of 
the  case  for  the  informant,  or  before  the  defendant  proceeds  gec.^21. 
to  open  his  evidence,  that  the  charge  has  not  been  made  out 
ntisiactorily,  they  may  of  course  proceed  to  dismiss  it  at 
once ;  otherwise,  it  becomes  their  duty  to  hear  any  witnesses 
or  other  evidence  the  defendant  may  adduce. 

§  363.  Any  exemption,  exception,  proviso,  or  condition  Proving  ex- 
which  the  defendant  may  rely,  he  is  bound,  as  we  have  g|^^*2a*' 
,  to  establish  by  evidence,  even  although  it  be  negatived 
m  the  information. 

§  364.  Or  if  he  can  satisfy  the  Justices  that  he  committed  Claim  of  right 
the  act  of  which  he  is  accused  in  the  exercise  of  a  bona  fide  palejr*.  137. 
daim  of  rights  property,  or  authority,  the  Justices  ought  to 
^»«M»tt  the  infbrniation. 
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If  even  a  colour  of  title  be  in  question^  and  it  appear  tbat 
the  Act  complained  of  was  done  in  the  asserticm  of  sacli  mip- 
posed  title^  however  weak  it  may  be^  if  it  were  made  Aom 
fide,  it  is  sufficient  to  prevent  the  Justices  from  dealmg  with 
the  matter  by  summary  conviction. 

But  such  an  assertion  of  right  is  not  to  be  regarded  if  it 
be  evidently  fictitious^  or  a  mere  pretence ;  as  where  the  de- 
fendant's own  showing  or  the  circumstances  of  the  case  prove 
it  to  be  wholly  groundless^  and  not  such  as  could  have  been 
set  up  honestly  and  fairly. 

If  Justices  proceed  to  convict  after  a  suggestion  of  tide 
made  bona  fide,  the  Supreme  Court  may  grant  a  prohibition 
to  stay  them  from  proceeding  further  on  the  conviction. 

Former  con-  §  865.  A  former  conviction  for  the  same  facts^  or  a  former 

acquittiS!       acquittal  on  the  merits  of  the  case  (not  on  technical  grounds)| 
is  a  good  defence^  and  the  conviction  or  order  of  dismissal 
J.P.  Act,  1866,  Biay  be  proved  by  a  copy  certified  by  the  Registrar^  or  proved 
B.  189.  to  be  a  true  copy. 


Eyidexice  of 
cliaracter. 


§  366.  Evidence  may  be  given  of  general  good  character 
for  honesty  when  the  ofience  charged  is  of  a  fraudulent 
character,  or  for  peaceable  demeanour  when  the  charge  impUes 
violence;  and  such  evidence  ought  to  be  allowed  to  have 
weight  in  cases  of  doubt,  but  not  otherwise. 


Evidence  in  Reply, 
§  367.  If  the  defendant  produce  evidence  other  than  to 
character,  the  informant  may,  as  .we  have  seen,  give  evidence 
in  reply.  Such  evidence  it  is  clear  ought  to  be  strictly-con- 
fined  to  answering  the  affirmative  matter  of  the  defence;  and 
the  original  case  for  the  prosecution  ought  not  to  be  supple- 
mented by  fresh  evidence  which  might  have  been  bnraght 
forward  in  the  first  instance. 


Gcnendly. 


The  Adjudication. 
§  368.  The  Justice  or  Justices,  having  heard  what  each 
party  has  to  say,  and  the  witnesses  and  the  evidence  addnflttd 
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\if  tbem,  must  consider  the  whole  matter^  end  determine  the 
nme,  snd  may  eitlier  dismiss  the  information  with  or  without 
costs,  to  be  specified,  (and  they  cannot,  it  would  seem,  dis- 
iBM  the  case  and  make  the  defendant  pay  costs,)  or  may 
eonvict  the  defendant  with  or  without  costs  to  be  specified  in 
die  conviction  ;  and  they  may  adjudicate  the  punishment  by 
pqmient  of  penalty,  or  by  imprisonment  in  the  first  instance, 
according  to  the  power  given  to  them  by  the  Statute  under 
which  the  proceeding  is  taken ;  exercising  such  discretion  re- 
specting the  amount,  as  the  Statute  may  invest  them  with.  j.p.Act,l866» 
In  cue  of  a  penalty,  they  may  provide  that  the  penalty  and "'  ^^* 
costs,  if  not  paid  within  an  appointed  time,  or  forthwith, 
shall  be  recoverable  in  the  first  instance  by  distress ;  and  in 
de&nlt  of  a  sufficient  distress,  that  the  defendant  shall  be 
impriaoned  for  a  certain  time,  with  or  without  hard  labour 
(ai  they  may  have  power  under  the  particular  Statute),  unless 
the  penalty  and  costs  be  sooner  paid,  or  they  may  order  the 
defendant  on  failing  to  pay  at  the  appointed  time,  to  be  im- 
prisoned for  a  certain  time,  (with  or  without  hard  labour,  if 
they  have  a  discretion,)  without  any  previous  distress,  unless 
he  shall  sooner  pay  the  amount. 

Where  the  punishment  is  by  imprisonment,  a  distress 
warrant  may  be  issued  for  the  costs ;  and  in  default  of  dis- 
tress, a  further  term  of  imprisonment  may  be  awarded, 
not  exceeding  one  calendar  month,  with  or  without  hard 
labour. 

§  369.  If,  after  the  case  is  closed,  the  Justices  have  any  Adjournment 
doubt,  they  may  adjourn  to  consider  the  adjudication  and  ^  co""^^''- 
the  punishment ;  and  they  may  alter  their  judgment  at  the 
same  sitting  or  Petty  Sessions,  but  not  afterwards.  If  the 
Jostiees,  not  sitting  in  a  Court  of  Petty  Sessions,  be  equally 
divided  in  number  respecting  the  decision,  they  may  adjourn 
to  procure  the  attendance  of  another  Justice,  and  hear  the 
eridence  over  again.  In  Courts  of  Petty  Sessions  the  Chair- 
man has  a  casting  as  well  as  an  original  vote. 

If,  after  the  charge  is  stated  to  the  accused,  he  docs  not  DlsmiMsl. 
admit  it,  and  the  informant  then  fails  to  give  evidence,  or 
16 
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withdraws  the  case^  the  defendant  is  entitled  to  have  the 
charge  dismissed. 

Order  and  &  370.  If  the  Justices  dismiss  the  information^  they  are 

j!p!a^  1866  empowered,  if  they  think  fit,  on  being  required,  to  make  an 
8. 23.  order  of  dismissal  (16)  of  the  information.     They  are  also 

^"^  *  to  give  the  defendant  a  certificate  (17)  of  such  dismissal, 

Form  No.  26.  which,  on  being  produced,  will  be  a  bar  to  any  information 
for  the  same  matter  against  the  same  party.     By  such  order 
of  dismissal  they  may  award  that  the  informant  shall  pay  to 
Costa  on        the  defendant  such  costs  as  they  shall  deem  just  and  reason- 
Sec.  84.  Bhle,  to  be  specified  in  the  order. 

Abjudication  §  871.  If  the  Justices  determine  to  convict,  they  ought 
^dy?  ^  openly  to  pronounce  their  judgment,  according  to  their 
powers  under  the  Statute  which  constitutes  the  o£fence, 
and  award  such  punishment  or  penalty  as  they  are  entitled 
Amount  of  by  law  to  do.  They  should  state  the  amount  of  fine  or 
pmdslmient,  penalty  and  costs,  and  the  duration  of  imprisonment  in 
^-  default  of  payment,  or  the  amount  of  original  imprisonment, 

the  mode  of  recovery  of  penalty,  and  the  time  for  paying 
Imprisonment  both  it  and  the  costs.  If  the  defendant  be  convicted  of 
offer^s^  more  than  one  off^encc  at  the  same  time,  and  if  imprison- 
ment  be  awarded  for  each,  it  should  be  stated  whether  the 
imprisonment  on  one  chaise  is  to  commence  at  the  expira- 
tion of  the  imprisonment  for  the  others  or  not. 

When  there  is  a  fixed  penalty  without  special  power  of 
mitigation,  or  a  maximum  or  minimum,  the  adjudication 
should  be  for  neither  too  much  nor  too  little. 

But  where  the  penalty  or  imprisonment  is  one  not  exceed- 
ing a  certain  sum  or  time,  the  Justices  have  a  discretion  to 
award  that,  or  any  smaller  sum  or  time  they  please ;  and 
they  ought  to  be  governed,  in  the  exercise  of  that  discretion, 
by  the  general  principles  which  are  suggested  above.  (See 
ante,  §  199,  &c.) 

Joint  offences,        §  872.  If  there  was  a  joint  ofiencc,  and  several  defendants 
^SSS^  i'*  8-  ^ere  included  in  the  information,  the  judgments  on  the  con- 
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Tiction  should  be  separate  as  to  each;  and  it  would  be 
erroneous  to  award  a  joint  fine ;  and  an  information  may  be 
dismissed  as  to  some^  and  others  may  be  convicted. 

§  373.  Costs  may  be  awarded  in  all  cases  of  penalty^  or  Costs, 
imprisonment  J  or  dismissal^  and  must  be  specified  in  the  ^'^^*^^^^* 
conviction  or  order  of  dismissal. 

§  374.  Besides  the  adjudication  in  open  Courts  when  the  Minute  of 
Justices  convict,  a  minute  or  memorandum  is  to  be  then  ?*"^«  "' 
made  without  fee;  and  the  conviction  is  to  be  drawn  up, 
when  it  becomes  necessary,  by  the  Justices  in  proper  form 
(12)  (13)  under  their  hands. 

The  conviction  so  drawn  up  is  to  be  lodged  with  the  Lodging  oon- 
B^strar  of  the  Supreme  Court,  and  to  be  filed  by  him.         S^strar! 

The  drawing  up  of  the  conviction  is  a  matter  requiring  Sec.  38. 
knowledge,  nicety,  and  care ;  and  the  requirements  of  a  good 
conviction  will  be  presently  indicated  in  detail. 

Punishment  for  Contempt, 

§  375.  It  is  a  punishable  ofience  to  insidt  or  obstruct  By  fine  or 
any  magistrate  in  the  execution  of  his  duty,  or  to  disturb  ^^^^^^^^^' 
the  proceedings  of  any  Court  of  Justice ;  but  it  is  at  least 
doubtful  whether  by  the  law  of  England  ordinary  Justices  of 
the  Peace  can  summarily  convict  any  person  for  contempt. 

But  provision  is  made  by  ''  The  New  Zealand  Justices  of  Sec.  141. 
the  Peace  Act,  1866,''  for  enabling  Resident  Magistrates  or 
Justices  of  the  Peace  to  fine  or  commit  persons  so  offending 
within  certain  limits. 

§  376.  The  offences  against  which  it  provides  are,  (1)  Description  of 
wilfoUy  insulting  any  Resident  Magistrate  or  Justice  of  the  ®^^°^- 
Peace  acting  in  either  civil  or  criminal  proceedings,  or  any 
bailiff  or  clerk  of  any  Resident  Magistrate's  Court  or  Court 
of  Petty  Sessions,  during  his  sitting  in  attendance  on  the 
Court;    (2)   wilfully  interrupting   the  proceedings  of  the 
Court;  (3)  being  guilty  of  any  wilful  contempt  in  the  face, 
of the  Court 
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Proceedings  §  377.  The  modc  of  proceeding  in  any  such  case,  is  finr 

j!p!a!!^^,  ^^^  Resident  Magistrate  or  Justice  to  order  the  bailiflF,  or 

B.  141.  other  officer  of  the  Courts  with  the  assistance,  if  neoessaryi 

of  any  other  person,  to  take  the  offender  into  custody,  and 

detain  him  until  the  rising  of  the  Court. 

At  the  rising  of  the  Court,  the  Resident  Magistrate  or 
Justice  may  proceed  to  commit  the  offender  to  prison  for 
any  time  not  exceeding  fourteen  days,  or  to  impose  upon  him 
a  fine  not  exceeding  £10  for  such  offence;  and  in  default  of 
payment  thereof  may  commit  the  offender  to  prison  for  any 
time  not  exceeding  fourteen  days,  unless  the  fine  shall  be 
sooner  paid. 

Commitment.        §  378.  The  commitment,  in  either  case,  must  be  by 
Hid.  warrant  under  the  hand  and  seal  of  the  magistrate,  and 

ought  to  be  regular  in  form,  and  sufficient  to  show  a  Superior 
Form  No.  27.  Court,  if  it  should  be  made  the  subject  of  ulterior  proceed- 
ings, that  something  which  amounts  to  a  contempt  under 
the  Act  had  been  committed,  and  that  the  magistrate  was 
acting  within  his  jurisdiction. 

Caution.  §  379.  This  power  of  committing  for  contempt  is  one 

which  ought  to  be  used  by  magistrates  with  much  caution. 

It  would  be  well,  in  all  cases,  to  give  the  offender  an 
opportunity  of  purging  his  contempt  by  a  proper  apology, 
or  to  allow  him  to  show  cause  against  the  issuing  of  the 
warrant. 

In  cases  of  excitement  and  heat,  a  short  adjournment 
will  often  be  found  advisable,  instead  of  the  magistrate 
having  recourse  in  the  first  instance  to  the  exercise  of  his 
summary  power. 

Fees  to  be  taken  by  Justices.  ' 
Table  of  foes.         §  380.  The  fees  to  be  taken  in  respect  of  proceedings  to 
J.P. Act,  1866,  summary  conviction  are,  with  others,  fixed  by  ''The  Jnstice 

of  the  Peace  Act,  1866,'^  and  are  set  forth  in  Schedule  A«  to 
Fonn  No.  28.  the  Act ;  the  Governor  in  Council  having  power  to  fix,  vary, 

or  abolish  them  from  time  to  time.    But  it  is  provided  that 
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0  ndi  fees  shall  be  payable  by  any  constable  or  public 
fioor  tost  proceedings  instituted  by  him  in  the  execution  of 
ndiity. 

§  381.  A  table  of  the  fees  ought  to  be  hung  up  in  a  con-  Table  of  fees, 
ficoous  position  in  every  Resident  Magistrate's  Court,  and  J-I*-^cfc|l866, 
ift  the  place  wbere  Petty  Session  Courts  are  usually  held, 
Dd  also  at  the  office  of  every  clerk  of  either  of  such  Courts. 

§  882.  Any  Justice  or  Clerk,  or  any  Bailiff  of  one  of  the  Prepayment. 
Conrts,  may  refuse  to  do  any  act  for  which  a  fee  is  payable  ^^'  ^^ 
Bnfcil  it  has  been  paid,  and  may  sue  for  and  recover  such        ^^ 
ktM  if  not  paid.    They  are  liable  to  a  penalty  of  £20  (recover-  Extortion. 
lUe  by  action  at  the  suit  of  any  one)  for  asking  too  high  a  ^ 
fce. 

^  883.  The  fees  are  payable  in  the  first  instance  to  the  To  whom 
daks,  or  beyond  Petty  Sessions  and  Resident  Magistrates'  P* 
districts,  to  one  of  the  Justices,  or  some  person  whom  they 
may  authorise,  but  are  to  be  accounted  for  as  provided  in 
respect  of  other  moneys  received  under  convictions,  &c..  Sec.  146. 
under  the  provisions  of  "The  Justices  of  the  Peace  Act, 
1866/'  and  "  The  Petty  Sessions  Act,  1865.''    They  are  ulti-  P.S.Act,i866, 
mately  payable  to  the  Colonial  Treasurer,  for  the  Queen,  for  ' 
&e  public  uses  of  the  Colony. 

THE   CONVICTION. 

Of  Convictions  Generally. 

§  884.  The  policy  of  the  EngUsh  law  requires,  generally.  What  a  oon- 
ht  the  safety  of  the  subject  and  the  protection  of  Us  liberty,  ^^^^^'^  ^^ 
that  tribunals  having  power  to  fine  or  imprison  should  pre- 
serre  a  solemn  memorial  or  record  of  their  proceedings ;  and 
Justices  of  the  Peace,  acting  judicially  by  way  of  summary 
oonviction  under  penal  Statutes,  are  in  this  sense  Judges  of  Paley  157. 
reeofid. 

It  is  therefore  their  duty  on  the  occasion  of  every  convic- 
tion,  to  xeoord  the  proceedings  in  a  formal  memorial.  This 
^mnnfTit  is  technically  called  ''The  Conviction'';  and  it  is 
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certified  by  the  Jmstices  under  their  hands  for  the  purpoBcs 
of  permanent  authentication.  It  need  not  be  drawn  up  at 
J.P.  Act,  1866,  the  time  of  conviction  :  but  the  Justices  must  make  a  minute 
or  memorandum  at  the  adjudication^  from  which  the  convic- 
tion can  be  drawn  up  afterwards. 


Fonn  and 
framing  of 
conyictions. 


Difference 
between  con- 
Tictions  and 
orders. 


Faley  159. 


§  885.  The  jealous  vigilance  of  the  English  law  on  behalf 
of  the  liberty  of  the  people^  has  exacted  great  precision  and 
minuteness  with  respect  to  the  form  and  contents  of  such 
documents,  in  order  to  insure  that  magistrates  shall  not 
exceed  their  powers,  either  as  to  jurisdiction  or  penalty.  The 
difficulties  and  niceties  respecting  the  form  and  construction 
of  convictions  which  had  arisen  in  the  progress  of  time,  on  a 
great  accumulation  of  penal  Statutes,  and  after  a  long  series 
of  judicial  decisions,  seem  to  have  been  the  principal  reasons 
for  the  consolidation  and  amendment  of  the  law  effected  by 
Sir  John  Jervis'  Act,  11  and  12  Vict.  c.  43,  which  is 
the  basis  of  the  portion  of  '^  The  New  Zealand  Justices  of 
the  Peace  Act,  1866,"  applicable  to  summary  convictions. 
Although  the  law  on  the  subject  as  it  now  stands  in  England 
and  New  Zealand,  is  considerably  simplified,  no  small 
amount  of  attention  and  care  is  still  necessary  on  the  part 
of  Justices,  in  order  to  ascertain  it  with  precision,  and  to 
apply  it  with  correctness. 

§  386.  The  difference  between  convictions  and  orders  re- 
quires to  be  kept  in  view  in  considering  this  part  of  the 
subject. 

In  the  preceding  pages,  attention  has  been  confined  to 
cases  of  information  and  conviction,  and  the  difference  of  the 
proceedings  in  cases  of  complaint  and  order  will  be  specifi- 
cally pointed  out  hereafter.  The  reason  for  adverting  to  the 
matter  at  present  is,  that  the  Courts  have  always  been  in  the 
habit  of  construing  convictions  with  more  strictness  than 
orders. 


Conviction  §  387.  There  is  also  this  very  important  difference  between 

Mfiv^eoT      orders  and  convictions ;  that  an  order  may  be  good  in  parlj 
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and  bad  in  part,  whereas  if  a  conviction  be  bad  in  any  part, 
it  is  bad  altogether. 

§  388.  But  notwithstanding  the  importance  of  distinguish-  Distinction 
ing,  there  seems  to  be,  in  truth,  no  very  clear  or  intelligible  ^^^  ^^' 
criterion  for  determining  the  distinction,  between  things 
which  are  properly  the  subjects  of  orders,  and  those  which 
are  properly  the  subjects  of  convictions,  except  when  the 
words  of  the  particular  Statute  creating  the  offence  put 
the  matter  beyond  doubt.  If  the  words  ''convicted''  or 
"  conviction ''  occur,  that  will  generally,  settle  the  matter ; 
and  so  when  the  words  ''complaint''  or  "order"  occur, 
ihey  will,  generally,  exclude  "conviction."  The  cases 
which  seem  most  like  "  convictions "  but  which  have  been 
held  in  England  to  be  orders,  are,  orders  of  bastardy,  pro- 
ceedings under  a  Statute  of  Edward  VI.  against  persons 
keeping  a  public  house  after  an  order  of  the  Justices  to  sup- 
press it,  and  orders  against  tenants  fraudulently  removing 
goods  in  order  to  avoid  a  distress.  In  the  specification  of  the 
several  matters  over  which  Justices  have  summary  jurisdic- 
tion, cases  of  conviction  and  order  will  be  distinguished  as 
fiur  as  is  practicable. 

§  389.  A  commitment  without  any  previous  conviction  Commitment 
seems  to  be  warranted  in  some  cases  by  Statutes,  as  under  ^^ted  as 
the  Master  and  Servants  Acts  ;  but  in  such  cases  the  Courts  conyiction. 
have  held  that  though  one  instrument  only  be  necessary, 
whether  it  be  properly  a  conviction,  or  a  commitment,  or  an 
order,  it  is  in  the  nature  of  a  conviction,  and  must  be  so  con-  Faley  l&i. 
stnied.     It  will  therefore  come  within  the  operation  of  "  The 
Justices  of  the  Peace  Act,  1866." 

§  390.  Though  previous  Statutory  forms,  both  specific  Statutory 
and  general,  had  been  provided  by  the  Legislature,  for  the  J*J^on^  ^' 
purpose  of  removing  difficulties  from  the  way  of  Justices  in  applicability. 
the  preparation  of  convictions,  the  strictness  of  construction 
applied  to  them,  and  the  astute  objections  raised  respecting 
them^  in  course  of  time  rendered  the  introduction  of  still 
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more  simple  forms,  by  Sir  Jolm  Jervis'  Act,  extremely  uaefiil; 
ForniB  No.29,  and  these  forms  (12)  (13),  have  been  with  slight  alterations 
^-  adopted  by  the  New  Zealand  Act  of  1866. 

Filling  up  §  391.  In  adopting  the  Statutory  forms,  attention  ought 

blanks  in        to  be  paid  to  the  following  points  : — 

Where  a  blank  is  left  for  inserting  the  offence,  it  must 
be  accurately  filled  up  with  words  appropriately  describing 
the  offence,  such  as  will  be  found  in  the  Alphabetical  Digest 
of  offences  punishable  summarily. 

Falej  167.  Although  the  Statute  or  Ordinance  on  which  the  con- 

viction is  based  provides  that  no  conviction  under  it  shall  he 
set  aside  for  want  of  form,  and  although  the  general  Act  of 

J.P.Act,l866, 1866  enacts  that  no  conviction  shall  be  quashed  or  set  aside, 
or  adjudged  void  or  insuflScient  for  want  of  form,  it  is 
not  the  less  incumbent  on  the  Justices  to  set  out  every 
material  fact  necessary  to  bring  the  case  within  the  particular 
Statute. 

Although  the  Statute  relied  upon  gives  a  form  of  con- 
viction, it  will  not  be  enough  to  describe  the  offence  in  the 
manner  therein  mentioned ;  but  it  must  be  altered  if  neces- 
sary, so  as  to  bring  the  description  within  the  Act  itself. 

Oenoral  requi-        ^  892.  The  general  requisites  of  a  conviction  are  as 

sites  of  a  oon-  r  n 
viction.  follows  :— 

(1.)  It  ought  to  be  in  words  and  figures  at  lengthy  with- 
out contractions. 

(2.)  It  ought  to  be  in  the  present  tense,  as  stating  what 
takes  place  before  the  Justice ;  but  if  the  judgment  be  re- 
corded in  the  present  tense,  the  preliminary  parts  may  be  in 
the  past  tense. 

(3.)  It  should  fully  and  correctly  state  all  that  is  neces- 
sary. 

(4.)  It  should  show  that  all  the  requirements  of  the 
Statute  which  constitutes  the  offence,  have  been  complied 
with,  both  as  regards  the  offence  itself  and  the  judgment. 

(5 .)  It  ought  to  be  so  certain,  that  the  defendant  may  pro- 
tect himself  by  it  from  another  accusation  for  the  same  act ; 
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and  for  that  reason,  the  offence  should  not  be  charged  in  the 
alternative  or  disjunctive,  that  is,  by  an  allegation  that  one 
thing  or  another  has  been  done. 

(6.)  It  is  not  always  sufficient  to  describe  the  offence  in 
the  words  of  the  Statute  which  creates  it,  if  the  Statute  des* 
cribes  it  in  such  general  terms  as  to  be  applicable  to  a  variety 
of  circumstances. 

(7.)  If  the  enacting  clause  of  the  Statute  which  creates 
the  offence  contains  any  modification,  exception,  exemption 
or  proviso,  such  that  the  absence  of  something  is  necessary 
to  constitute  the  offence,  the  conviction  should  negative 
such  matter,  even  although  the  prosecutor  is  not  obliged  to 
prove  the  negative ;  at  all  events  if  it  occur  in  the  enacting 
clause  itself. 

(8.)  Technical  words  need  not  be  used,  except  they  occur 
in  the  Statute  which  creates  the  offence. 

The  following  sections  treat  more  specifically  of  the 
necessary  contents  of  a  conviction. 

The  several  parts  of  a  Conviction, 
§  393.  There  are  two  general  forms  of  conviction  given  j.p.Act,l866, 
in  the  Schedule  to  the  Act,  (12)  and  (13) ;  the  former  of  "•  ^^  "^  ^• 
which  applies  to  cases  in  which  a  penalty  is  awarded,  and  the  Forms  No.  29, 
latter  to  cases  in  which  the  punishment  is  by  imprisonment.  ^' 

§  394.  In  the  former,  provision  is  made,  in  the  first  place,  Fenaltj  and 
for  the  payment  of  the  penalty  and  costs,  for  the  levying  the  ^^^' 
same  by  distress  and  sale  of  goods  in  default  of  payment, 
and  for  imprisoning  the  defendant  with  or  without  hard 
labour  in  default  of  distress;  in  the  second  place,  for  the 
payment  of  the  penalty  and  costs,  and  in  default  thereof  im- 
prisonment as  above,  without  any  previous  distress,  when  the 
law  warrants  that  course  ,*  and  in  the  third  place,  for  pay- 
ment of  penalty  and  costs,  and  imprisonment  in  default  in 
the  first  instance  (although  not  provided  for  by  the  Act  under 
which  the  conviction  takes  place),  on  the  ground  that  a  dis- 
tress would  be  ruinous  or  inoperative  in  consequence  of  the 
defendant  having  no  goods. 
17 
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Imprisonment  §  395.  In  the  second  form  there  is^  first,  an  adjudicatioii 
and  coau.  ^f  ^j^^  amonnt  of  imprisonment  with  or  without  hard  labonr, 
then  an  adjudication  of  costs,  then  of  distress  in  default  of 
payment,  and  finally  in  default  of  distress ;  then  of  further 
imprisonment  as  above,  at  the  termination  of  the  former 
period,  for  a  time  to  be  specified,  unless  such  costs,  and  costs 
of  distress  be  sooner  paid.  To  this  form  also  is  added  a 
provision  for  imprisonment  at  the  termination  of  the  first 
punishment,  for  non-payment  of  costs,  without  previous  dis- 
tress, in  cases  where  it  appears  that  a  distress  would  be 
ruinous  to  the  defendant  or  his  family,  or  he  has  no  goods 
to  levy  upon. 

Fonn  No.  20.         §  896.  It  will  be  convenient  to  insert  the  first  form  here 

12. 

CONYICTION  FOB  A.  FSVALTT. 

Colony  of  New  Zealand, 
ProTince  of 
to  wit. 

Be  it  remembered  that  on  the  day  of  i  in  the  year  of  our 

Lord  one  thonrand  eight  hundred  and  ,  at  ,  in  the  nid 

Province,  A.B.,  of  llabaurer],  is  conricted  before  the  undenigiied, 

lone]  of  Her  Majesty's  Justices  of  the  Peace  for  the  said  [Civloiiy],  upon  the 
information  of  C.D.,  for  that  {stating  the  offence  and  ike  time  and  pfmee 
when  and  where  committed^  ;  and  I  adjudge  the  said  A.B.  for  his  said  oflbiee 
to  forfeit  and  pay  the  sum  of  ,  to  be  paid  and  applied  aceording  to 

law ;  and  also  to  pay  to  the  said  CD.,  ,  the  sum  of  for  hii 

costs  in  tliis  behalf;  and  if  the  said  several  sums  be  not  paid  forthwith  [or 
on  or  before  next],  *  I  order  that  the  same  bo  levied  by  distroa  and 

sale  of  the  goods  and  chattels  of  the  said  A.B.,  and  in  default  of  safficinit 
distress,*  I  adjudge  the  said  A.B.  to  be  imprisoned  in  th«  comiMO 

gaol  at  ,  in  the  said  Province  [there  to  be  kept  to  hard  labour],  for 

the  space  of  ,  unless  the  said  several  sums  and  all  costs  and  chaigei 

of  the  eaid  dieiress  [and  of  the  commitment  and  conveying  of  the  aaid  AJ9. 
to  the  said  common  gaol]  shall  be  sooner  paid. 

Given  under  [my]  hand  the  day  and  year  fint  abovs  nstt* 

tioned  at  ,  in  the  Province  aforesaid. 

When  the  Ad,  hf  virtue  of  which  the  conviction  is  made,  directs  that  in 
drfamU  of  payment  the  defendant  is  to  he  imprisoned,  or  wik&re  the  iasmUi§  9f 
a  distress  warrant  would  he  ruinous  to  the  drfendani  or  his  famUy,  or  U 
appears  that  he  has  no  goods  whereon  to  levy  a  distress,  the  wards  between 
the  asterisks  are  to  he  omitted,  and  in  their  stead  smf,  when  appropriate^ 
then,  inasmuch  as  it  hath  now  been  made  to  appear  to  ma  tbftt  [Um 
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of  a  wamnfe  of  dutreas  in  this  behalf  woiild  be  roinoas  to  the  said  A.B.  and 
hia  fiunilj,  or  the  nid  JLB.  hath  no  goods  or  chattels  whereon  to  levy  the 
said  soma  bj  distress]. 

The  fbllowing  are  the  most  important  points  to  be 
attended  to : — 

§  397.  The  first  blank  to  be  filled  up  is  the  name  of  a  Pro-  The  Vtnue, 
vince,  in  the  margin  before  the  words  "  to  wit/'    This  formal 
portion  of  the  eonviction  is  called  the  venue y  and^  in  England^ 
it  must  show  the  County^  Borough^  or  Liberty  in  respect  of 
irhich  the  oonvicting  Justice  has  jurisdiction. 

The  Justice  in  England  must  be  acting  in  and  for  such 
local  division;  that  is^  he  cannot  act  beyond  his  own  County 
or  Borough^  and  the  matter  he  deals  with  must  appear  to  have 
arisen  within  that  local  limit.  But  it  is  not  so  in  New  Zealand* 
It  is,  however,  convenient  that  the  Province  in  which  the 
convicting  Justice  was  sitting  at  the  time  of  the  conviction 
should  be  inserted  in  the  margin. 

§  398.  The  offender's  name,  christian  and  surname,  ought  Offender's 
to  be  set  out  in  the  conviction ;  and  the  name  by  which  he  *^*™®' 
was  called  in  the  summons,  if  he  appear  in  pursuance  of  it,  or 
the  name  in  the  information  if  he  make  answer  to  it,  would  be 
sufficient,  even  if  not  the  true  name.  If  the  name  of  a  per- 
son who  commits  an  offence  be  unknown,  and  he  refuses  to 
state  it,  it  would  appear,  judging  from  a  decision  with  re- 
spect to  an  indictment,  that  he  might  be  informed  against 
and  convicted  as  ''a  person  whose  name  is  to  the  Justices 
unknown,  but  who  is  personally  brought  before  them,''  "  or 
who  personally  appears  before  them ;"  but  it  would  not  be 
enough  to  describe  him  as  of  unknown  name  without  some 
other  identifying  statement. 

If  there  be  several  offenders  joined  in  one  conviction,  the 
name  of  each  ought  to  be  stated,  and  it  would  not  be  suffi- 
cient to  describe  them  as  '^  Messrs.  A.  and  Company.^ 


>} 


§  399.  The  names  and  style  of  the  Justices  must  appear.  Names  and 
80  as  to  show  that  they  have  authority ;  although  the  same  o^j^om!^^ 
partioolarity  is  not  necessary  here  as  in  England^  where  the 
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Sitting  in  a 
Petty 
SeMional 
District. 


jurisdiction  of  Justices  is  limited  to  one  County^  Borough^  or 
Liberty. 

They  should  describe  themselves  as  Justices  for^  not  xn. 
the  Colony,  and  as  Justices  "  of  the  Peace''  for  the  Colony. 

§  400.  If  any  Statute  prescribe  that  a  conviction  is  to  be 
by  a  Justice  or  Justices  sitting  within  a  Sessional  Division, 
and  a  Petty  Sessional  District,  including  the  place  where  the 
offence  was  committed,  has  been  proclaimed  by  the  Governor 
under  "The  Petty  Sessions  Act,  1865,''  it  would  probably 
be  proper  that  the  conviction  should  show  that  it  took  place 
within  such  district ;  but  when  the  Statute  speaks  of  a  Jus- 
tice acting  for  the  division,  it  need  not,  at  present,  be  allied 
that  he  was  acting  for  the  district,  as  that  is  a  matter  of 
course. 


Nearest 
Justice. 
PaleylSS. 


Number. 


The  time  of 
the  offence. 


§  401.  When  a  Statute  gives  cognizance  to  the  next 
Justice  of  the  County,  it  seems  the  Justice  nearest  to  the 
place  alone  woidd  have  jurisdiction ;  and  therefore  it  ought 
to  be  stated  in  the  conviction  that  he  is  the  next  Justice. 
But  if  the  Act  speaks  of  a  Justice  '^  in  or  near  to"  the  place, 
it  is  but  directory,  and  the  conviction  need  not  notice  it. 

§  402.  We  have  seen  that  where  the  particular  Statute 
does  not  provide  that  the  information  shall  be  heard^  or  the 
conviction  made,  by  two  or  more  Justices,  any  one  Justice 
may  hear  and  convict ;  but  when  the  Statute  requires  two 
or  more  to  act,  it  must  appear  on  the  face  of  the  conviction 
that  the  proper  number  have  acted.  We  have  already  seen 
that  in  the  latter  cases  the  two  or  more  Justices  are  oUiged 
to  be  present,  and  acting  together,  during  the  whole  of  the 
hearing  and  determination. 

§  403.  It  is  not  necessary  to  allege  on  the  face  of  the 
conviction  that  the  information  was  laid  within  the  right 
timcj  but  the  time  of  the  offence  must  be  specified.  It  is 
enough,  however,  to  lay  the  offence  as  having  been  com- 
mitted between  one  day  named^  and  another  day^  provided 
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the  last  day  was  within  the  limited  time.     Stilly  it  is  better^ 
if  possible^  to  fix  the  day. 

§  404.  The  place  of  the  oflFence,  as  we  have  seen,  if  within  The  place  of 
the  Colony,  does  not  seem  material,  as  long  as  the  Justices 
are  appointed  for  the  whole  Colony ;  but  for  statistical  pur- 
poses, and  for  other  reasons,  it  is  well  that  it  should  be 
correctly  stated. 

§  405.  The  general  requirements  as  to  the  description  of  The  descrip- 
the  oflTence  have  already  been  referred  to ;  but  the  importance  qQ^^   ^ 
of  the  subject  would  seem  to  require  some  further  specific  Paley  195. 
directions. 

§  406.  The  conviction  ought  to  make  it  certain  which  of  At  regards 
several  similar  offences  is  intended ;  and  it  will  be  bad  if  the  ^'^""^y- 
language  used  can  apply  to  either  of  several  penal  acts  prohi- 
bited by  the  same  Statute ;  and  if  a  Statute  specifies  grounds 
of  forfeiture,  the  particular  fact  which  forms  the  ground  of 
forfeiture  should  be  stated,  so  that  the  Court  above  can  see 
that  the  Justices  have  not  mistaken  the  law. 

Thus  a  conviction  of  a  seaman  for  carrying  brandy,  liable  Paley  197. 
to  be  forfeited  under  the  Statutes  for  the  prevention  of 
smuggling,  was  held  bad  because  the  brandy  might  have 
been  liable  to  forfeiture  for  various  reasons,  and  it  was 
therefore  necessary  to  show  on  the  face  of  the  conviction 
why  it  was  forfeitable, — which  was  not  done.  So,  a  conviction  jwrf,  199. 
for  allowing  beer  to  be  consumed  in  a  licensed  house  at  other 
hours  than  those  prescribed  by  an  order  of  Petty  Sessions, 
must  state  what  hours  had  been  prescribed,  and  that  the  act 
was  done  at  some  other  time;  and  it  was  not  considered 
enough  to  say  ''at  a  time  declared  to  be  unlawful  by  an 
order  of  the  Justices.'' 

A  conviction  stating  that  the  defendant  "  did  kill,  take,  Ibid^  199. 
and  destroy  fish,  or  attempt  to  kill.  Sec,/'  was  held  bad  for 
being  in  the  alternative. 

§  407.   Everything  necessary  to  constitute  the  offence  Deflcription  of 
according  to  its  Statutory  definition,  or  if  the  terms  of  the  ^^^""^  ""^ 
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Statute  are  general^  eyerything  necessary  to  specify  the 
offence  ought  to  be  stated.  For  instance^  if  it  be  necessary, 
in  order  to  make  tbe  defendant  responsible,  that  lie  should 
have  known  something,  his  knowledge,  or  as  it  is  called  the 
Scienter y  ought  to  be  stated,  and  the  absence  of  that  allega- 
tion will  not  be  cured  by|  alleging  that  the  act  was  done  un- 
lawfully, fraudulently,  and  against  the  form  of  the  Statute. 

No  inference.  §  408.  No  intendment  or  inference  will  be  made  from  the 
facts  stated  in  the  conviction  in  order  to  bring  the  case  within 
the  Statute. 

Palej204.  For  example,  where  a  person  was   convicted  under  a 

Statute  which  gave  power  to  arrest  British  subjects  found  on 
board  a  vessel,  liable  to  forfeiture  for  certain  reasons,  and 
another  Statute  gave  a  general  form  of  conviction,  in  which 
there  was  no  allegation  that  the  defendant  was  a  British 
subject,  a  conviction  which  followed  the  form  in  the  Statute 
was  held  bad  for  not  stating  that  the  defendant  was  a  British 
subject. 

So,  if  an  act  is  penal  when  done  by  a  certain  description 
of  persons,  the  defendant  must  be  alleged  to  be  a  person  of 
that  description,  and  not  merely  to  have  been  acting  as  such; 
but  of  course  it  is  otherwise,  if  the  offence  consists  in  the 
acting  in  a  certain  capacity. 

Facts  them-  §  ^l^OQ.  It  is  not  enough  to  state  the  legal  effect  of  certain 

BelyesjMid  not  facts  but  the  facts  themselves  should  be  stated,  so  that  the 

legal  effect  set  . 

out.  Court  above  may  judge  whether  the  Justices  were  right  in 

law.     Thus  convictions  for   profane  cursing  and  swearing 
Oaths.  should  set  out  the  oaths ;  and  a  conviction  alleging  that  the 

Faley  210.  defendant  did  profanely  swear  fifty-four  oaths,  and  profanely 
curse  160  curses  against  the  form  of  the  Statute,  was  held 
bad  because  it  is  a  matter  of  law  what  is,  or  is  not  a  profane 
oath;  and  the  conviction  should  have  given  the  Court  an 
opportunity  for  seeing  on  the  face  of  it  whether  the  oaths 
were  such  as  are  punishable  by  law.  Swearing  repeated 
oaths  on  the  same  day  is  but  one  offence  under  the  Statute, 
though  the  penalties  are  cumulative.     (See  §  292.) 
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§  410.  Sometimes^  as  has  been  already  said^  it  is  not  Description 
enough  to  follow  the  words  of  the  Statute  enacting  the  Ur ThS^^' 
offence^  but  where   offences   are  described  generally,  the  Statute, 
particular  acts  relied  on  should  be  set  out.    Thus,  where  a 
Statute  spoke  of  ^'  robbing  an  orchard/'  and  a  conviction  Paley  212. 
used  those  words,  it  was  held  bad  for  not  showing  how  and 
of  what  the  orchard  was  robbed,  so  as  to  enable  the  Court  to 
see  whether  the  case  was  under  the  Statute.    It  is  said,  in 
other  words,  that  when  a  class  of  offences  is  prohibited  by 
general  description,  or  the  general  terms  embrace  a  variety 
of  circumstances,  the  particular  overt  acts  relied  on  to  sup- 
port the  conviction  ought  to  be  set  out  in  it ;  and  the  reason 
18,  that  the  defendant  ought  to  know  precisely  for  what  he  is 
punished,  so  that  he  may  not  be  punished  again  for  the  same 
offence,  but  may  be  able  to  defend  himself  against  a  second 
charge. 

And  it  is  for  this  reason  also  that  particular  sums  or  Sams  and 
quantities  ought  to  be  specified  in  convictions.  1^(^225'. 

m 

§  411.  Where  an  act  made  penal  may  be  lawful  under  NegatiTing 
certain  circumstances,  those  circumstances  should  be  nega-  ®^<^P*^*>^ 
tived  in  the  conviction — even  although  the  negative  need  not 
be  proved  by  the  informant.  Although  the  general  form  of 
conviction,  as  we  have  seen,  does  not  say  anything  specially 
about  negativing  exemptions,  &c.,  it  is  nevertheless  quite 
dear  that  every  exemption,  excuse,  or  qualification,  applying 
either  to  the  offence  or  to  the  person,  which  accompanies  the 
description  of  the  offence  in  the  enacting  clause,  or  is  incor- 
porated into  it  by  reference,  must  be  negatived. 

§  412.  But  matters  of  excuse,  &c.,  given  by  distinct  clauses 
or  provisoes,  whether  in  the  same  section  of  the  Act  or  the 
same  Act,  or  not,  if  not  within  the  enacting  clause,  and  not 
incorporated  with  the  definition  of  the  offence  by  reference 
in  the  enacting  clause,  need  not  be  set  out  and  negatived. 

§  413.  And  where  it  is  necessary  to  negative  exceptions,  N^gatire, 
&Cv  it  is  not  enough  to  negative  them  geamHj^  as  by  alleg-  'P^^^'^^ 
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ing  the  defendant  not  to  be  qualified^  licensed,  or  authorized, 
but  the  particular  qualification,  license,  and  authority  per- 
mitted by  the  Statute  ought  to  be  expressly  negatived. 

Direct  state-  §  414.  And  lastly,  the  conviction  must  contain  a  direct 

ment,  not  pre-  positive  statement  of  the  commission  of  the  act  virhich  con- 

sumptiTe.  ^ 

stitutcs  the  offence,  and  not  merely  facts  from  which  it  may 
Paley  249.  bc  presumed.  Thus,  a  conviction  for  selling  bread  under  the 
assize,  was  held  bad,  because  it  was  alleged  that  the  bread 
was  bought  in  the  shop  of  the  defendant,  a  common  baker, 
it  being  held  that  although  a  selling  of  bread  in  the  shop  by 
the  bakcr^s  servant  might  bc  good  evidence  that  the  bread 
was  his,  it  was  only  evidence.  In  that  case  the  conviction 
should  have  stated  that  the  baker  sold  the  bread ;  and  the 
fact  that  his  servant  did  sell  it  in  his  shop,  would  have  been 
primd  facie  evidence  against  him. 

Adjadication.  §  415.  The  adjudication  is  the  next  portion  of  the  con* 
Paley  249.  viction  to  be  considered.  It  consists  of  two  par^,  first,  the 
Two  parts,      adjudication   of  conviction ;    and  second,  the   sentence  or 

oonTiction  and  ,«.,  i*     n  *  iii 

award.  award  of  punishment  or  forfeiture ;  and  the  latter  part  u 

necessary  even  in  cases  where  the  penalty  is  fixed  by  lawi 
and  is  not  subject  to  the  discretion  of  the  Justices. 

According  to  §  416.  The  adjudication  must  be  such  as  the  premises 
^'  warrant  in  point  of  law ;   and  a  conviction  is  bad  if  the 

magistrate  adjudicate  a  punishment  or  forfeiture  not  war- 
ranted by  law,  according  to  the  description  of  the  offence 
stated  in  the  conviction. 

Excess.  It  ought  not  therefore  to  exceed  the  authority  given  by 

the  Statute.  If  it  do  so,  either  as  to  amount  of  penalty  or 
of  imprisonment,  or  as  to  the  terms  of  payment,  or  the  nature 
of  imprisonment,  the  conviction  will  bc  bad  altogether,  and 
liable  to  be  quashed  by  the  Supreme  Court. 

Conviction  of  §  417.  By  the  modern  law,  every  information  as  we  have 
one  offence  seen,  and  therefore  every  conviction,  is  to  be  for  one  offence 
Paley  257.      only ;  and  therefore  if  it  be  intended  to  proceed  against  a 
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lefendant  for  sereral  offences^  there  must  be  several  inform- 
itions  and  convictions^  and  if  there  were  a  statement  of  two 
>ffences  in  the  conviction^  and  an  adjudication  of  conviction 
>f  and  forfisiture  for  "  the  said  offence/'  that  would  make  the 
x>nviction  bad. 

§  418.  But  in  some  cases  it  is  held  that  several  penalties  OonTiotionibr 
cannot  be  awarded  for  several  penal  acts  committed  in  one  ^  daj?^ 
lay.  For  instance^  it  has  been  held  in  England^  that  killing 
leveral  hares  in  one  day  incurred  but  one  forfeiture  imder  a 
Statute  of  Anne ;  and  that  using  a  dog  and  a  gun  at  the 
lame  time  for  destroying  game^  could  not  be  the  subject  of 
fcwo  penalties^  though  the  use  of  either  was  punishable.  The 
leading  case  on  this  point  was  one  which  arose  on  the  Statute 
of  Charles  11.^  which  makes  it  penal  for  tradesmen^  &c.^  to 
do  or  exercise  any  worldly  labour  of  their  ordinary  calling 
on  the  Lord's  Day;  and  under  that  Act  it  was  held  that  a 
baker  did  not  incur  more  than  one  penalty  for  selling  a  num- 
ber of  differ^t  loaves  on  the  same  Lord's  Day. 

But  it  must  depend  upon  the  construction  of  the  parti- 
cular Statute^  whether  more  than  one  penalty  can  be  incurred 
on  one  day.  Thus^  it  was  held  under  a  Coal  Act  which  im- 
posed a  penalty  of  £5  for  every  sack  that  should  be  found 
deficient  in  weighty  that  by  delivering  seventeen  deficient 
sacks  on  the  same  day^  under  the  same  contract^  only  one 
penalty  of  seventeen  times  £5  was  incurred ;  while  on  the 
other  hand^  under  a  Statute  prohibiting  the  sale  in  England^ 
of  English  books  reprinted  abroad^  it  was  held  that  two 
penalties  might  be  recovered  for  selling  two  such  books  on 
one  day^  the  sales  being  distinct. 

A  conviction  therefore  would  seem  not  to  be  bad  for  Sereral  aou 
alleging  several  acts  as  committed  on  one  day  if  they  would  ^^'^f 
not  cause  several  penalties  to  be  incurred;  or  if  they  amounted  Paley  258,  &o. 
to  but  one  offence,  although  the  penalty  is  cumulative  for 
eacli  repetition  of  the  act, — as  in  the  case  of  swearing  repeated 
profane  oaths  on  the  same  day. 

§  419.  Several  offenders  may  be  included  in  one  con- 
18 
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Several  offend- viction^  if  the  offence  was  committed  jointly;  and  in.  such 
^^^^^^"^  case  it  depends  upon  the  wording  of  the  particnlar  Statute 

whether  each  of  the  persons  be  liable  to  a  separate  penalty^ 

or  all  collectively  to  one  only. 

Penalty  for  §  420.  If  the  offence  be  in  its  nature  single,  as  when  two 

SS^Stod  "*  persons  use  one  dog,  or  kill  a  hare,  the  penalty  will  be  single, 
jointly.  unless  the  Statute  say  that  each  person  doing  the  act  shall 

be  subject  to  the  penalty. 

But  when  the  penalty  is  imposed  on  such  person  as  shall 
be  convicted,  even  though  the  act  be  single,  or  if  the  quality 
of  the  offence  be  such  that  the  guilt  of  one  defendant  may  be 
different  from  that  of  the  others,  several  penalties  are  to  be 
awarded. 

A  conviction  of  several  persons  for  assaulting  and  re- 
sisting Custom  House  Officers,  and  rescuing  goods,  was  held 
rightly  to  award  a  penalty  against  each,  because  one  might 
resist,  another  molest,  &c.,  and  so  every  one's  offence  be 
complete  in  itself. 

A  joint  conviction  of  two  persons  for  an  offAice  which  ii 
ex  necessitate  rei  single,  such  as  an  assault,  is  bad. 

§  421.  But  whether  the  offence  be  in  its  nature  single  or 
joint,  the  award  ought  to  be  several  against  each  defendant, 
otherwise,  one  who  pays  his  proportion  might  be  kept  in 
prison  till  all  the  others  had  paid  theirs ;  therefore  a  joint 
award  of  one  fine  against  several  would  vitiate  the  conviction. 

§  422.  When  there  has  been  a  joint  information  and 
hearing  against  several,  and  all  or  several  are  convicted,  it 
would  appear  that  the  conviction  should  be  drawn  up  jointly. 
But  where  there  were  several  convictions  of  several  offenders 
on  a  joint  information,  the  Court  of  Queen's  Bench  refused 
to  order  the  Justices  to  draw  up  a  joint  conviction. 

Fanishment,  §  423.  The  next  part  of  the  conviction  to  be  attended  toil 

tribu^n^.  *^®  statement  of  the  punishment,  or  of  the  penalty  and  its 

distribution  and  appropriation. 
Certain.  The  punishment  or  penalty  must  be  certain. 


Award  muBt 
be  sereral. 

Paley  264. 


Where  joint 
information, 
joint  conric- 
tion. 
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iward  of  imprisonment  till  the  defendant  slionld  pay 

ritiiout  aseertaining  the  amonnt^  and  an  award  that 

ndant  should  pay  so  much^  and  the  charges  attending 

miction,  without  ascertaining  them,  would  make  a 

an  bad.    In  every  case,  the  amount  of  penalty,  the  J.P. Act,  1866, 

imprisonment,  and  the  amount  of  costs,  and  the  time  '*     ' 

sonment  in  default  of  payment  of  the  costs,  ought  to 

1  in  the  conviction. 

ewe  of  punishment,  whatever  is  a  constituent  part  of  Hard  labour. 

iahment  under  the  Statute,  must  be  awarded.    Thus, 

lersonal  correction  or  hard  labour  is  part  of  the 

lent  given  by  the  Statute,  without  discretion,  it  must 

tied;  and  it  is  to  be  remarked  that  although  the 

constituting  the  offence  does  not  provide  for  hard  Seo.  42. 
Q  addition  to  imprisonment,  yet  by  the  law  of  New 
,  hard  labour  may  be  added  at  the  discretion  of  the 

whether  the  imprisonment  be  in  the  first  instance, 
fault  of  payment  of  a  penalty.     It  seemed  doubtful 

imprisonment  for  default  of  distress  only  could  be 
.  with  hard  labour  under  the  38th  section  of  "  The 

of  the  Peace  Act,  1866 ;"  but  the  doubt  is  removed 
B  Justices  of  the  Peace  Act  Amendment  Act,  1869,"  J.  P.  Act  Am. 
liich  gives  the  Justice  a  discretion  to  award  hard      *       '  '  * 
f  he  pleases,  provided  the  imprisonment  shall  be  for 
5  directed  by  the  particular  Act,  or,  in  absence  of  such 
a,  for  not  more  than  one  month  for  every  £6  of 

and  costs,  or  fraction  thereof,  not  exceeding  three 
in  the  whole ;  and  the  imprisonment  is  to  cease  on  pay- 
the  sums  adjudged,  and  the  costs  of  the  distress,  and 
ommitment  and  conveying  of  the  defendant  to  prison, 
last  mentioned  costs  were  ordered  by  the  Justices  to 


4.  Where  damages  may  be  awarded,  by  virtue  of  any  When 
the  sum  awarded  ought  to  be  proportionate  to  the  ^^^ 
and  the  Justices  ought  not  to  give  the  maximum  awarded. 

3d  by  the  Statute,  without  inquiring  into  the  amount 

1  damage. 
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Palej  268.  In  a  case  under  a  Statute  by  which  it  was  provided  tliat 

the  offending  party  should  pay  to  the  party  aggrieved  such 
sum  as  the  Justices  should  think  reasonable  for  the  damage, 
not  exceeding  £5,  it  was  held  that  the  Justices  could  not 
give  more  than  £5 ;  but  that  they  had  no  right  to  give  £5 
without  proof  that  injury  to  that  amount  had  been  done. 

OonAuing  §  425.  Where  different  penalties  are  given  by  different 

^~**^'        Statutes,  under  which  the  same  act  may  be  punished,  care 

should  be  taken  not  to  mix  or  confuse  two  different  penalties. 


Mitieati< 
penalty. 

Falej  272. 


Mitigation  of  §  426.  Unless  a  discretionary  power  to  mitigate  tlie 
penalty  is  vested  in  the  Justices  by  the  particular  Statute, 
they  have  no  power,  incidental  to  their  general  authority  and 
jurisdiction,  to  mitigate  or  award  any  but  the  precise  penalty 
directed  by  the  Statute,  or  to  postpone  payment  of  the 
penalty,  or  to  make  it  payable  by  instalments. 

Difcretion.  §  427.  When  discretionary  power  is  given  to  the  Justices 

as  to  the  punishment  or  penalty, — either  when  a  maximum 
is  assigned,  or  no  amount  fixed, — they  ought  to  be  governed 
by  the  principles  adverted  to  {ante  §  199,  &c.,)  in  fixing  the 
amount;  always  taking  care  not  to  exceed  the  maTinniTii 
prescribed  by  the  Statute. 

Appropriation       §  428.  In  the  Statutory  form,  the  penalty  is  ''  to  be  paid 

of  penalty.  |^j^^  applied  according  to  law ;  '^  and  this  form  will  be  suffi- 
cient in  all  cases  where  the  Statute  expressly  directs  the 
appropriation  of  the  penalty ;  but  where  the  Justices  hare 
any  discretion  as  to  the  object  or  rate  of  appropriation,  or 
when  a  sum  is  to  be  assigned  as  satisfaction  or  reward,  the 

Paley  276.  conviction  ought  to  state  specifically  the  manner  and  propo^ 
tion  in  which  the  penalty  is  to  be  distributed. 

Amount.  So  also  when  the  amount  of  penalty  is  fixed  by  the  Act; 

but  if  the  Justices  have  a  discretion  as  to  the  description 
of  persons,  or  as  to  the  individuals  within  a  particalar 
description  to  whom  it  is  to  be  awarded,  they  must  exerciae 
their  discretion ;  and  the  mode  in  which  they  have  done  flo 
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mnst  appear  on  the  conviction.  If  it  be  not  otherwise  pro- 
vided by  the  Statute  imposing  them,  the  penalties  belong  to 
the  Crown  j  and  in  cases  where  English  Statutes,  in  force  in 
New  Zealand,  direct  penalties  to  be  paid  in  a  way  inappli- 
cable to  the  circumstances  of  the  Colony, — as  for  instance, 
when  they  are  payable  to  the  poor  of  the  parish,  or  to  the 
vestry,  &c., — the  penalties  go  to  the  Crown,  and  are  to  be  J.P.Acfc,l866, 
paid  to  the  Colonial  Treasurer,  for  the  use  of  Her  Majesty,  for  ** 
public  uses  of  the  Colony.  In  some  cases  penalties  are  made 
payable  to  the  parties  aggrieved  by  the  offence,  or  to  in- 
formers,— as  will  be  seen  in  the  Alphabetical  Digest.  In 
certain  cases  of  assault,  where  injury  has  been  done  to  the 
person,  clothes,  or  property  of  the  informant,  a  portion  of 
the  fine  may  be  awarded  to  him.  (See  "  The  Justices  of  the 
Peace  Act  amendment  Act,  1869,^'  s.  5.) 

§  429.  The  Justices  may,  in  their  discretion,  award  costs  Coats. 
to  the  informant  in  all  cases  of  summary  conviction. 

The  sum  to  be  allowed  for  costs  must  be  specified  in  the 
conviction.  It  is  to  be  recoverable  in  the  same  manner,  and  See.  85. 
under  the  same  warrants,  as  any  penalty  or  sum  of  money 
adjudged  to  be  paid  in  the  conviction ;  that  is,  by  distress, 
or  in  default  of  distress,  by  imprisonment.  And  where  no 
penalty  or  sum  is  adjudged  to  be  paid,  then  the  costs  arc  to 
be  recoverable  by  distress  and  sale  of  the  goods  of  the  party ; 
and,  in  default  of  such  distress,  by  imprisonment,  with  or 
without  hard  labour,  for  any  time  not  exceeding  one  calendar 
month;  unless  the  costs,  and  the  costs  of  the  distress,  and  (if 
the  committing  Justice  think  fit)  of  the  commitment  and 
conveying  the  party  to  prison,  be  sooner  paid. 

§  430.  The  Clerks  of  Petty  Sessions,  of  Resident  Magis-  Fees. 
trates,  and  of  Justices,  are  entitled  to  demand  and  take  the  g*^"^^;i^ 
fees  mentioned  in  Schedule  A.  of  ^'  The  Justices  of  the  Peace 
Act,  1866  '/*  and  any  Justice  or  Clerk  may  refose  to  do  any 
act  for  which  a  fee  is  demandable,  till  it  has  been  paid.(^) 

Q)  The  GoTemor  in  Council  ha«  power  to  abolish,  &!,  and  vary  tho  fees ;  Sec8. 142,153. 
nd  a  table  of  tnoh  feee  ia  to  be  hong  up  in  Besident  Magistrates'  and  Petty 
BetfionB  Courte,  and  in  the  pffioes  of  Clerks  of  Besident  Magistxates  or  of 
Pbttj  flcitiong. 
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Time  of  pay-  §  481.  The  time  for  the  payment  of  the  penalty  and 
"*^*'  costs,  and  the  order  in  case  of  non-payment,  are  the  next 

part  of  the  conviction. 

The  conviction  directs  that  the  penalty  and  costs,  or 
where  the  punishment  is  by  imprisonment,  the  costs,  shall 
be  paid,  either  forthwith  or  at  some  day  named. 

Non-payment.  §  482.  Where  the  penalty  is  to  be  levied  by  distreas,  the 
conviction  goes  on  to  order  the  penalty  and  costs  to  be  levied 
by  distress  and  sale  of  the  defendant's  goods  and  chattels; 
Distress.  &nd  in  default  of  sufficient  distress,  it  adjudges  the  defendant 
De&ult  iQ  \yQ  imprisoned  in  some  certain  place,-^— according  to  the 
Statute  creating  the  offence,  if  the  Statute  provides  for  the 
matter, — and  there  to  be  kept  to  hard  labour,  if  the  Statute 
so  says  (or  if  the  Statute  says  with  or  without  hard  labour, 
the  conviction  may  add  or  omit  it),  for  a  period  within  the 
Statutory  time,  unless  the  penalty  and  costs,  and  the  costs 
of  the  distress,  and  (it  may  be)  of  the  commitment  and 
conveying  of  the  defendant  to  the  prison,  shall  be  sooner 
paid. 

Imprisonment  §  433.  If  the  particular  Statute  does  not  make  any 
Ssfaress*^*  ®^  particular  provision  for  the  case  of  default  of  distress,  then, 
J.P.  Act,  1866,  by  the  general  Statute,  the  Justices  may  commit  the  defendant 

■     Qfi 

•  to  the  House  of  Correction  or  Common  Gaol  (with  or  without 

hard  labour),  for  a  time  not  exceeding  one  calendar  month  for 

J.  P.  Act  Am.  every  £5  of  penalty  and  costs  inclusive,  or  for  any  fraction 

A^  1869,      ^£  £g  g^  |.Q  |jg  fsdd,  and  not  exceeding  on  the  whole  three 

calendar  months,  unless  the  penalty  and  costs,  and  the 
charges  of  the  distress  and  commitment  (the  same  being 
first  ascertained  and  stated  in  the  conmiitment),  be  sooner 
paid. 

Imprisonment       §  434.  Where  the  defendant  is  to  be  imprisoned  in  the  first 
"^wit^^ ^^    instance,  in  default  of  payment,  the  adjudication  is  that  he 
Form  No.  80.  be  imprisoned,  &c.  (according  to  the  terms  of  the  particular 
Statute),  unless  the  penalty  and  costs,  and  the  coats  of  con- 
veying him  to  prison,  be  sooner  paid. 
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§  435.  Where  the  punishment  is  by  imprisonment  in  the  impriBomnent 
first  instance^  the  conyiction,  after  stating  the  particulars  of  it,  ^^*^^^  ^p 
and  the  adjudication  as  to  the  costs,  orders  tibat  if  the  costs  costs. 
be  not  paid  at  the  time  named,  the  defendant  shall  be  im-  JP-Acfcilsee, 
prisoned,  with  or  without  hard  laboiir,  for  some  space  of 
time,  not  exceeding  a  calendar  month,  in  addition  to  his 
imprisonment  for  the  offence,  unless  the  sum  awarded  for 
costs  be  sooner  paid. 

§  486.  The  concluding  part  of  the  conviction  consists  of  Condusioii. 
the  attestation  and  date. 

The  attestation,  under  the  hand  or  hands  of  the  Justice  AttestatioxL 
or  Justices,  is  material,  being  the  proper  means  of  authen- 
ticating the  conviction  as  the  record  of  the  proceedings. 

The  date  must  be  affixed  when  it  is  material  that  the  Bate, 
conviction  should  take  place  within  a  certain  time,  as  is 
required  by  some  Statutes ;  and  it  is  always  convenient  to 
insert  it. 

7%e  Drawing  up  and  Filing  of  the  Conviction. 

§  437.  The  object  of  drawing  up  and  filing  a  conviction  Object. 
\a  to  preserve  a  memorial  of  the  fact;  so  as  to  enable  the 
party  convicted  to  plead  and  prove  the  conviction  afterwards, 
if  charged  again  for  the  same  offence,  and  to  enable  Superior  Paley  287. 
Courts  to  see,  in  case  the  legality  of  the  conviction  be  dis- 
puted, whether  the  Justices  acted  within  their  jurisdiction 
and  according  to  law. 

A  memorandum  of  the  conviction  must,  as  we  have  seen  Time  for 
already,  be  made  by  the  Justices,  at  the  time  of  the  adjudi-  «™^^*  "^' 
cation ;  but  the  formal  conviction  need  not  be  drawn  up  till 
afterwards,  when  it  shall  become  necessary,  and  then  it  must 
be  drawn  up  by  the  Justices  in  proper  form  (12),  (13),  under 
their  hands,  and  by  them  lodged  with  the  Registrar  of  the  Forms  No.  29« 
Supreme  Court  to  be  filed  by  him.    Indeed,  the  conviction  ^' 
may  be  drawn  up  at  any  time  before  the  return  of  a 
certiorari^  or,  as  it  would  appear,  before  the  filing  of  the 
conviction,  if  it  is  to  be  filed  in  the  Supreme  Court;  and  if 
drawn  up  informally^  it  may  be  amended  and  a  fresh  one 
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substituted^  if  necessary^  before  such  time.  It  may  be 
drawn  up  even  after  commitment  and  distress,  or  the  expira- 
tion  of  the  term  of  punishment. 

Copy  for  §  438.  A  defendant  is  entitled,  upon  application,  to  get 

®"  *^'  a  copy  of  the  conviction ;  but  the  Justices  are  not  bound  by 
the  form  of  such  copy :  they  may  afterwards  return  another, 
in  which  errors  are  amended,  provided  that  the  facts  be  truly 
stated ;  for  no  encouragement  is  given  to  the  questioning  of 
convictions,  except  for  substantial  defects  affecting  the  justice 
or  legality  of  the  proceedings. 

Re^hearing. 
Appeals  from        §  439.  After  any  conviction  or  order  has  been  made,  it 
l»67*8"26^   is  competent  for  the  Justice  before  whom  the  information  or 

complaint  was  heard,  at  his  discretion,  and  on  such  terms  as 

he  may  think  fit,  to  grant  a  re-hearing. 

Security  to  be       §  440.   In  such  case  the  applicant  must  enter  into  a 

^l^\  5        recognizance  before  the  Justice  in  the  manner  provided  for 

by  the  5th  section  of  ''The  Appeals  from  Justices  Acti 

1867,'^  for  cases  of  appeal  on  points  of  law.     (See  poH^ 

Appeal  from  Summary  Convictions.) 

Stay  of  §  441.  After  such  recognizance  has  been  entered  into,  no 

^l^^^^        Justice  can  issue  a  warrant  in  execution  of  the  conviction  or 

order  made  at  the  first  hearings  until  the  second  hearing,  or 

the  forfeiture  of  the  recognizance. 

Postpone-  §  442.  The  enforcing  of  the  conviction  may  also  be  post- 

°^®"^  poned  by  appeal  or  prolubition,  as  will  be  shown  hereafter. 

ENFORCING   CONVICTION,  &C. 

General  Remarks, 

Different  Borta  §  443.  We  have  seen  that  when  a  penalty  is  imposed  by 
of  a^udica-  ^^  adjudication,  and  costs  awarded,  and  the  amount  is  not 
J.P.  Act,  1866,  paid  at  the  appointed  time,  the  conviction  may  be  enforced 
'*  ^*  either  by  distress  of  the  defendant's  goods  for  the  amcnmti 
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nd  in  default  of  distress,  by  imprisonment  for  some  limited 
ime,  with  or  without  hard  labour  (not  exceeding  three  months  J.P.  Acfc,1866, 
dth  or  without  hard  labour,  it  would  seem,  except  the  Statute  * 
reating  the  offence,  or  some  other  Statute,  provides  for  more), 
nless  the  amount  be  sooner  paid ;  or  by  imprisonment,  with-  J.P.  Act  Am. 
ut  previous  distress,  for  a  limited  time,  with  or  without  hard  -^^'^  1^67, 8.6. 
ibonr,  as  the  case  may  be,  unless  the  amount  and  costs  be 
ooner  paid ;  and  when  the  punishment  is  by  imprisonment 
a  the  first  instance  (which  in  such  case  in  New  Zealand  may 
Iways  be  with  or  without  hard  labour) ,  and  costs  are  awarded, 
distress  warrant  may  be  granted  for  the  costs,  if  not  paid  at 
he  time  appointed;  and  in  default  of  distress,  a  further  time  J.P. Act,  1866, 
f  imprisonment,  not   exceeding  one  calendar  month   (but  *' 
rithout  hard  labour,  as  it  would  seem)  from  the  expiration 
f  the  former  term,  may  be  awarded,  unless  the  costs  be 
ooner  paid.      Moreover,  wc  have  seen  that  an  order  of  dis-  Sec.  34. 
oissal  may  award  costs  to  the  defendant  to  be  paid  by  the 
oformant,  and  may  be  enforced  in  that  respect  by  distress. 

In  all  cases  where  fines,  penalties,  or  forfeitures  arc  by 
irtue  of  any  Act  imposed  upon  any  person,  and  no  other  Enforcing,&c., 
orm  or  mode  of  procedure  is  prescribed  by  the  Act  for  the  ^^^©^  no 

_  ,  Bpecial  mode 

ecovcry  thereof,  the  same  may  be  recovered  in  a  summary  by  Statute. 
ray  before  any  two  Justices  of  the  Peace,  under  "  The  Justices 
f  the  Peace  Act,  1866.''     (See  "The  Interpretation  Act, 
L868,''  8.  16.) 

§  44-i.  It  is  necessary  now  to  consider  the  proceedings.  Commitment 
and  the  form  of  the  instruments,  by  which  the  judgment  of  ^^  distress, 
the  Justices  is  carried  into  operation,  by  distress  and  com- 
mitment. 

And  it  is  desirable  that  Justices  should  give  special  atten- 
tion, and  use  great  care,  with  respect  to  this  part  of  their 
dutv. 

§  445.  Both  warrants  of  distress  and  warrants  of  com-  By  whom 
Biitment,  it  is  to  be  remarked,  may  be  issued  either  by  the  J^J^^*"  ^ 
'^ces  who  heard  the  case  and  adjudicated  on  it,  or  by  any  J.P.  Act,  1866, 

Ait     T     X  -  08*  86  and  44* 

^er  Justice. 
19 
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Mandamus  to        §  446.  If  Justiccs  sliould  refusc  to  proceed  to  issue  a 
refuad.  °^^       warrant  for  the  enforcing  of  a  conviction,  the  Supreme  Court 

may,  in  its  discretion,  issue  a  Mandamus  directing  them  to 

proceed. 


Time  within 
which  en- 
forceable. 

Paley  298. 


Mandamus, 


§  447.  As  to  tlie  time  when  fines  are  enforceable,  there  is 
no  general  limit.  If  the  Statute  provides  a  time  within 
which  they  arc  to  be  enforced,  that  time  must  not  be  allowed 
to  elapse ;  and  when  a  Statute  directs  that  a  warrant  shall, 
after  conviction,  issue  forthwith  or  thereupon,  no  warrant 
ought  to  be  issued  after  a  considerable  time  has  elapsed  since 
tlie  conviction,  unless  under  special  circumstances;  and  an 
application  for  a  Mandamus,  being  a  matter  for  the  discretiou 
of  the  Supreme  Court,  would  probably  be  refused  in  such 
case. 


Proceedings  by  Distress. 
Warrant.  §  448.  Whcu  a  convictiou  adjudges  a  penalty  or  compen- 

sation to  be  paid,  and  the  same  is  not  paid  within  the  time 
limited,  cither  the  convicting  Justices,  or  any  one  Justice, 
may,  unless  some  other  mode  of  enforcing  payment  be  pro- 
Form  No.  31.  vided,  issue  a  distress  warrant,  in  writing  under  his  hand 
in  the  form  (18),  for  the  purpose  of  levying  the  amount. 
The  amount  of  costs  awarded  is  to  be  included  in  the 
distress. 


Direction  and  §  449.  The  warrant  is  directed  to  the  Chief  Officer  of 
J?P.  Act  1866  Constabulary  of,  and  all  other  peace  officers  acting  in  and 
B.  119.  for,  the  Province  or  place  in  which  it  is  issued,  and  may  be 

executed  by  any  such  officer. 

In  any  case  which  shall  seem  to  the  Justice  to  be  one  of 
emergency,  the  warrant  may  be  addressed  to  any  constable ; 
but  such  constable  shall,  if  time  permit,  show  it  to  the  chief 
officer  under  whose  command  he  is,  who  may,  if  he  think  fit, 
appoint  by  writing  any  other  constable  to  execute  it.  The 
wan*ant  recites  the  conviction  and  adjudication,  states  the 
non-payment  of  the  penalty  and  costs,  and  conmiands  the 
officer  to  levy  the  sums  specified.    A  warrant  founded  on  or 
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iccitiiig  a  defective  order  or  conviction^  is  bad ;  and  all  facts 
necessarr  to  give  the  Justices  jurisdiction  over  the  subject 
matter^  must  appear  upon  the  face  of  it. 

§  450.  The  warrant  ought  to  order  the  officer  to  pay  the  To  whom 
money  levied  to  some  certain  person.     Though  all  fees,  fines,  P«^^*i<^^»  *<^» 
and  penalties^  unless  it  is  otherwise  provided,  are  payable  J.P.  Act,  1806, 
idtimately  to  the  Colonial  Treasurer,  for  the  Queen,  for  the  **  ^^* 
public  uses   of  the  Colony,  they,  as  well  as  all  costs  and 
other   moneys  payable  under  any   conviction  or  order  of 
Justices^  or  upon  any  recognizance  declared   forfeited   by  Sec.  118. 
Justices^  arc  to  be  paid  in  the  first  instance  to  the  Clerk  of 
the  Petty  Sessions,  if  the  order  or  conviction  was  made  at  a 
Court  of  Petty  Sessions,  or  to  the  Clerk  of  the  Resident 
Magistrate^  if  made  at  a  Resident  Magistrate's  Court. 

Where    the  conviction  or  order  is  made    beyond    the 
limits  of  a  Petty  Sessions  or  a  Resident  Magistrate's  District, 
the  money  should  be  directed  to  be  paid  to  one  of  the  Scc.  151. 
Justices  making  the  conviction  or  order,  or  some  other  person 
authorized  by  them  to  receive  the  same. 

The  Clerks  or  persons  to  whom  the  money  is  directed  to 
be  paid  have  to  account  for  the  same,  and  pay  it  over 
according  to  the  provisions  of  '^The  Petty  Sessions  Act, 
1865/'  {ante)  and  "  The  Justices  of  the  Peace  Act,  18C6." 

§  451.  But  if  it  appear  to  the  Justice,  to  whom  applica-  Committal  at 
tion  is  made  for  a  warrant  of  distress,  that  the  issuing  of  it  2"^*^  og 
voold  be  ruinous  to  the  defendant  and  his  family,  or  if  it 
appear  by  the  defendant's  confession,  or  otherwise,  that  the 
defendant  has  no  goods  whereon  to  levy  the  distress,  the 
Justice  may  at  once  commit  him  to  the  common  gaol,  for 
ncfa  time,  and  in  such  manner,  as  if  the  distress  warrant 
liad  been  issued^  and  no  goods  could  be  found  whereon  to 
lety. 

The  warrant  in  such  case  is  made  forthwith,  if  immediate 
IKjinent  is  required;  and  if  not,  it  is  made  on  the  expiration 
of  the  limited  time. 
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Prooeedings  §  452.  On  issuing  the  warrant  of  distress^  the  Justice 

SfaLLT"*  -y  either  (1)  suffer  the  defendant  to  go  at  large,    (2)  or 
J.P.  Act,  1866,  order  him  verbally,  or  by  written  warrant,  to  be  kept  in  safe 
'  custody  until  the  return  of  the  warrant ;  unless  (3)  the  de- 

fendant give  security,  by  recognizance  or  otherwise,  to  the 
satisfaction  of  the  Justice,  for  his  appearance  at  the  time  and 
place  appointed  for  the  return,  before  such  Justice  as  may 
be  there ;  and  if,  after  recognizance  entered  into,  the  defend- 
ant docs  not  appear  in  pursuance  of  it,  a  Justice  may  certify 
the  non-appearance  on  the  back,  and  the  certificate  will  be 
primd  facie  evidence  of  the  non-appearance  Q). 

Execution  of  §  453.  The  folloAving  are  the  principal  matters  rehiting  to 
warrant.         ^j^^  execution  of  the  warrant  which  require  attention. 

Protection  of  §  454.  Provisions  are  made  for  the  protection  of  the 
officers.  officer,  which  will  be  found  elsewhere,  in  the  portion  of  this 

work  which  treats  of  the  protection  of  Justices. 

Payment,  &c.  §  '^^^'  If  the  defendant  pay,  or  tender  to  the  officer 
having  the  warrant  for  execution,  the  sum  mentioned  in  the 
warrant,  and  the  expenses  of  the  distress,  the  officer  should 
cease  to  execute. 

Howexeouted.  §  456.  If  any  part  of  the  penalty  goes  to  the  Queen,  the 
Paley  303.  constable  may  justify  breaking  open  outer,  as  well  as  inner 
doOTi.^"^^^"  doors,  to  execute  the  warrant ;  but  if  not,  he  must  not  break 

Q)  ProTiBions  are  made  by  the  134th  section  of  "  Tlie  Justice  of  the  Peaee 
Act,  1866,"  for  giving  to  a  defendant  seyen  days'  notice  of  estreat,  and  far 
estreating  forfeited  recognizances  conditioned  for  the  appearance  of  the  party 
before  a  Justice  of  the  Peace  at  a  time  and  place  appointed  for  the  hearing  or 
adjourned  hearing  of  any  information  or  oomphiint  determinable  in  a  som- 
mary  way.  But  it  may  be  questionable  whether  the  words  of  the  enactmiffit 
are  appUcable  to  a  case  where  the  condition  is  for  appearance  before  ths 
Justices  at  the  time  and  place  appointed  for  the  return.  Still  it  would  appear 
that  since  sec.  37  makes  the  certificate ^rim<$y<zct>  evidence  of  non-appearance, 
the  Justice  might  proceed  to  give  seven  days'  notice  to  the  defendant  to 
appear  and  show  cause  why  the  recognizance  should  not  be  eatreated,  as  in 
cases  where  the  non-appearance  was  at  the  hearing ;  the  reoognisanoe  being 
forfeited,  and  the  notice  being  rather  a  benefit  to  the  defendant  than  a 
restriction  of  his  rights. 
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open  outer  doors;  but  haying  once  got  into  the  premises 
where  the  defendant's  goods  are^  he  may  break  open  inner 
doors  to  take  the  goods. 

§  457.  He  ought  to  take  enough  goods  to  cover  the  What  taken, 
whole  sum  to  be  levied^  but  not  a  clearly  unnecessary 
amount.  He  has  no  power  to  impound  goods  on  the  pre- 
mises, and  ought  not  to  remain  longer  than  is  reasonable 
for  moving  them.  Care  should  be  taken  to  seize  only  the 
defendant's  goods,  and  not  those  bona  fide  belonging  to  and 
claimed  by  another. 

If  the  conviction  be  against  a  married  woman,  her 
husband's  goods  cannot  be  taken,  unless  the  Act  creating 
the  oflFence  provide  the  contrary. 

The  distress,  as  would  appear  from  modem  authorities,  Beplerying 
may  be  replevied.    Replevin  is  applicable  in  case  the  Justices  pai^sbe. 
have  acted  without  jurisdiction. 

§  458.  Power  to  sell  is  necessarily  incident  to  the  power  Sale  o(gaods» 
to  distrain,  and  the  warrant  ought  to  fix  the  time  of  the**^^  ®' 

sale;  and  that  ought  to  be  a  reasonable  time,  where  the 
particular  Statute  has  not  fixed  the  express  time.  In  one 
case,  a  sale  within  five  days  was  held  not  too  soon ;  but  by 
'•The  Justices  of  the  Peace  Act,  1866,"  it  is  provided J.P.Act,1866, 
that  if  no  period  be  fixed  in  the  warrant,  the  distress  *'  ^' • 
is  to  be  sold  within  three  days  of  the  making  of  it,  unless 
the  sxmi  for  which  the  warrant  was  issued,  and  reasonable 
chains,  be  sooner  paid. 

But  if  the  goods  be  perishable,  or  the  owner  so  request 
in  writing,  they  may  be  sold  forthwith. 

In  all  cases,  the  surplus,  if  any,  is  to  be  paid  over  to  the 
owner. 

§  459.  Any  person  distraining  goods  under  a  warrant  Salebyanction 
may  sell  them,  or  cause  them  to  be  sold  by  any  constable,  J^^^^ 
without  his  having  a  license  for  doing  so.  Sec.  128. 

§  460.  On  tender  of  the  amount  in  the  warrant  and  ex- 


150 


c.  v.] 


SI7M3IABT  CONVICTIOKS. 


Stay  ofexcca- pcnses  by  the  party  the  constable  must  cease  to  execute^ 
tionbypay-    ^^^  jf  ^j^^  penalty,  or  other  sum  for  default  of  payment 

J.P.  Act,  1866,  of  which  any  person  is  imprisoned,  be  paid  to  the  keeper 
8. 129.  ^£  ^jj^  prison,  along  with   charges,   the  keeper   must  dis- 

chai^e  the  prisoner,  unless  he  be  in  custody  for  some  other 

matter. 


Want  of  form. 
Sec.  180. 


Bacldng 
-warranto. 
Sec.  36. 


§  461.  No  distress  under  the  Act  is  to  be  deemed  unlaw- 
ful by  reason  of  any  defect  or  want  of  form  in  the  warrant, 
nor  is  the  person  making  it  to  be  therefore  deemed  a  tres- 
passer. Nor  is  any  one  to  be  deemed  a  trespasser  from  the 
beginning  by  reason  of  any  irregularity  afterwards  com- 
mitted by  him. 

Any  one  aggrieved  by  such  defect  or  irregularity  may, 
however,  recover  satisfaction  for  the  special  damage  by  action 
at  law. 

§  462.  Provision  is  made  by  the  Act  of  1866  (probably  in 
case  of  the  jurisdiction  of  Justices  being  locally  limited  at  a 
future  time),  for  the  event  of  no  sufficient  distress  being 
found  within  the  jurisdiction  of  the  Justice  granting  the 
warrant,  and  for  the  production,  verifying,  and  backing  of 
the  warrant  by  a  Justice  having  a  different  local  jurisdiction, 
and  for  executing  such  warrant  within  the  limits  of  the 
latter. 


Betum  to  §  463.  The  officer  ought  to  make  his  return  to  the  dis- 

Mrtifi^^te^  tress  warrant  within  a  reasonable  time  after  its  execution. 
Form  No.  32.  by  certifying  to  the  Justices  what  he  has  done ;  but  he  is  not 
obliged  to  return  the  warrant  itself;  he  may  retain  it,  if 
he  think  fit,  for  his  own  justification.  It  is  therefore  but 
prudent  for  the  informant  to  retain  a  copy  of  the  warranti 
lest  he  should  require  it  for  ulterior  purposes. 


Befusing  to 
certify. 
Faley  309. 


§  464.  A  constable  refusing  to  certify  what  he  has  done^ 
or  to  pay  over  the  penalty  after  levy,  may  be  proceeded 
against  by  indictment  or  information,  or  may  be  fined  by  the 
Justices. 
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Receiving,  Paying,  and  Applying  Penalties,  Costs,  Distress 

Moneys,  ^c, 
§  465.  In  all  cases  of  summary  conviction,  where  the  Act  Appropriation 
or  Ordinance    does    not    otherwise    direct,   or   where  an  j,p.^^  i^ 
Imperial  Act  in  force  in  New  Zealand  directs  a  disposal  of  »•  146. 
the  moneys  to  be  recovered  under  it  in  a  manner  inapplicable 
to  the  circumstances  of  the  Colony,  0)   all  fees,  fines,  for- 
feitures, and  penalties  are  to  be  paid  (that  is,  ultimately)  to 
the  Colonial  Treasurer,  for  the  use  of  Her  Majesty,  for  public 
uses  of  the  Colony. 

§  46(5.  But  all  such  moneys,  as  well  as  costs  and  moneys  Payment  to 
payable  under  recognizances  declared  by  Justices  to  be  for-  Clerk  of  Court 
fcited,  are  payable  (and,  as  we  have  seen  in  the  distress  instance, 
warrant  for  the  same,  they  are  directed  to  be  paid)  to  the  ^^'  ^^' 
Clerk  of  the  Court  of  Petty  Sessions,  or  of  the  Resident 
Magistrate's  Court,  as  the  case  may  be ;  and  if  the  conviction 
was  beyond  the  limits  of  a  Petty  Sessions  or  a  Resident 
Magistrate's  District,  then  to  one  of  the  convicting  Justices,  Soc  151. 
or  to  any  one  by  them  authorized. 

§  467.  If  any  person,  ordered  by  conviction  or  order  of  Payment  to' 
Justices  to  pay  a  penalty  or  any  sum  of  money,  shall  pay  the    °*      ^* 
same  to  a  constable  or  other  person,  such  constable  or  other 
person  shall  pay  the  same  to  the  Clerk  of  the  Petty  Sessions,  Sec.  148. 
or  the  Clerk  of  the  Resident  Magistrate's  Court,  or  to  the 
Justice  or  person  authorized  to  receive  it,  as  the  case  may 
be. 

§  468.  If  any  person  committed  to  prison  for  non-pay-  Payment  to 
ment  of  a  penalty  or  any  sum  of  money  ordered  to  be  paid,  ^^^^' 
desire  to  pay  the  same  and  costs  before  the  expiration  of  the 
time  of  his   imprisonment,  he  may  pay  the  same   to  the  ibid. 
gaoler,  who  is  then  to  endorse  on  the  warrant  of  committal 
the  amount  and  date  of  the  payment,  and  forthwith  to  pay 
the  same  to  the  Clerk  of  the  Petty  Sessions,  or  Resident 

Q)  For  infltiinoe,  whore  the  penalty,  or  part  of  it,  Ib  giTcn  to  the  poor  of 
the  padah,  or  to  the  ohurdhwardens. 


152  ^-  ^-1  smniABY  coHnonoirB. 

Magistrate^  or  convicting  Justice^  or  person  duly  antborized^ 
as  the  case  may  be. 

BegulationsM  §  469.  Tbe  Clerk,  Justice  of  the  Peace,  or  other  person 
J.^l^ctTaeb  receiving  such  penalties,  or  sums  of  money,  or  costs,  is 
8. 148.  directed  by  the  148th  section  of  ^^  The  Justices  of  the  Peace 

Act,  1866,''  forthwith  to  pay  the  same  to  the  party  or  parties 
to  whom  the  same  arc  respectively  to  be  paid,  according  to 
the  directions  of  the  Statute,  Act,  or  Ordinance  on  which 
the  information  or  complaint  was  framed,  and  if  it  contain 
no  such  direction,  then  to  the  Colonial  Treasurer  or  Sub- 
Treasurer,  who  is  to  give  a  receipt  for  the  same. 

Their  applica-  §  470.  It  would  appear  that  the  proper  construction  of 
**°"'  this  section  of  the  Act  must  be  that  the  Clerks,  &c.,  are  to 

pay  the  fees  to  the  Treasurer,  subject  to  the  accounts  and 
regulations  elsewhere  mentioned  in  the  Act,  and  in  the  Petty 
Sessions  Act  {ante,  §  30,  &c.) ;  that  they  are  to  pay  the  costs  to 
the  person  to  whom  the  costs  arc  given  by  the  conviction  or 
order;  to  pay  any  sum  of  money  ordered  by  the  conviction 
or  order  to  be  paid  to  a  particular  person,  to  such  person; 
and  to  pay  the  penalty  as  directed  in  the  conviction;  but 
that  when  the  penalty  is  made  "  payable  according  to  law,** 
in  general  terms,  the  Clerk,  &c.,  must  find  out  how  it  is  to 
be  appropriated  according  to  the  particular  Act  or  Ordinance 
which  inflicts  it,  and  pay  it  accordingly,  if  the  mode  indicated 
be  not  inapplicable  to  the  circumstances  of  the  Colony;  and 
if  there  be  no  specific  appropriation  by  law,  or  the  appropria- 
tion should  be  inapplicable,  then  to  pay  it  to  the  Colonial 
Treasurer  or  Sub-Treasurer. 

AccouDts,  &C.        §  471.  Clerks  and  Gaolers  are  to  keep  accounts  of  all 

Fonm  No.  83.  ^o^^^ys  80  received  by  them,  of  whom  and  when  received, 

and  to  whom  and  when  paid,  in  such  form  as  the  Colonial 

Treasurer  may  direct.  Q) 

-  -  — ■ 

(1)  The  Act  says  (seo.  148)  :  **  In  Buch  form  (57)  i^  the  schedule  to  tliit 
Act  annexed,  or  to  the  like  effect,  as  the  Colonial  Treasurer  shall  direct" 
But  neither  of  the  schedules  to  the  Act  does  contain  the  form  in  quMtion. 
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§  472.  The  visiting  Justices  are  to  examine  the  Gaoler's  Gkolei^B 
books  monthly^  and  to  see  the  receipts  of  the  Officer  of  J^JJ^^ 
Court  to   whom  moneys   have  been  paid   as   above^  and 
compare  the  sum  in  the  receipt  and  that  in  the  warrant  of  j.p.Act,l866i 
commitment^  and  shall  certify  to  their  correspondence  or  ■•  ^^' 
otherwise  in  the  prison  books.     Such  examination  may  also 
be  made  at  any  time  by  a  person  duly  authorized  by  the 
Colonial  Treasurer. 

§  473.  Justices  and  their  Clerks,  within  Resident  Magis-  Moneys  io  he 
trates'  or  Petty  Sessions  Districts,  must,  at  least  once  a 
month,  hand  over  to  the  Clerks  of  such  districts  all  the  Sec.  160. 
moneys  they  have  received  by  virtue  of  their  office,  and  such 
Clerks  are  to  account  for  the  same  as  for  other  moneys 
received  by  virtue  of  their  office. 

Justices  acting  beyond  Petty  Sessions  or  Resident  Magis-  Sec.  151. 
trates'  Districts,  or  persons  authorized  by  them,  receiving 
moneys  by  virtue  of  their  office,  are  to  account  in  like  manner 
as  Clerks  of  Petty  Sessions.     (See  ante,  §  30,  &c.) 

Proceedings  by  Commitment, 
§  474.  The  power  of  committing  to  prison  under  a  sum-  Commitment; 
mary  conviction  is  given  cither  as  an  original  punishment  ^'  ^^^^ 
for  the  offence,  or  as  a  means  of  enforcing  a  pecuniary  fine 
or  penalty,  or  in  any  other  manner  compelling  the  person 
convicted  to  obey  the  adjudication  of  the  magistrate. 

§  475.  The  power  of  Justices  to  commit  upon  summary  General 
convictions  is  the  creature  of  particular  Statutes  and  is  not  ^^^^  "• 
derived,  like  their  powers  to  commit  for  an  infraction  of  the 
peace,  from  the  Common  Law ;  and  therefore  it  is  necessary 
that  they  should  act  strictly  within  the  provisions  of  the 
Statute  which  gives  power  to  commit. 

§  476.  The  commitment  may  be  (1)  when  imprisonment  Three  casea  for 
only  is  adjudged ;   (2)  when  imprisonment  is  adjudged  in  commitment 
de&ult  of  distress  for  penalty  and  costs ;    (3)  when  it  is  ad- 
judged for  want  of  distress  for  costs ;  (4)  when  it  is  adjudged 
20 
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in  case  the  penalty  be  not  paid  forthwith^  without  distress ; 
and  (5)  when  further  imprisonment  of  a  person  already  in 
prison  is  adjudged  for  non-payment  of  costs. 

^Mien  a  Statute  assigns  imprisonment  as  the  punishment 
of  an  offence^  or  gives  the  Justices  a  power  of  original  im- 
prisonment, which  they  exercise  in  the  adjudication,  the 
imprisonment  flows  from,  and  is  immediately  enforceable  in 
consequence  of  the  adjudication  of  conviction ;  but  where  the 
imprisonment  is  to  take  place  only  on  a  failure  of  realizing 
a  pecuniary  penalty  by  warrant  of  distress,  the  Justice  can- 
not commit  till  he  has  ascertained  that  the  distress  has 
proved  abortive  for  want  of  sufficient  goods  to  satisfy  the 
J.P.  Act,  1866,  amount  to  be  levied.  And  of  this  he  ought  to  be  assured  by 
■•^®'  the  certified  return  of  the  officer  to  whom  the  warrant  of 

distress  was  delivered. 

Separate  §  477.  If  the  same  person  be  separately  convicted  in  two 

connc  ons.     penalties,  and  on  distress  there  be  sufficient  goods  to  pay  one 

and  costs ;  the  goods  may  be  levied  on  the  one  conviction, 

and  a  commitment  issued  on  the  other. 

No  provision  §  478.  When  the  Statute  under  which  the  conviction 
for  distress,  takes  place,  makes  no  provision  for  a  distress,  but  directs 
that  if  the  penalty  be  not  paid  forthwith — (and  that  means  as 
soon  as  it  reasonably  can  be), — or  within  a  certain  time,  the 
person  convicted  is  to  be  imprisoned  for  a  certain  periodi 
unless  the  penalty  and  costs  should  be  sooner  paid,  a  Justice 
may  commit  forthwith,  or  at  the  expiration  of  the  time 
specified  for  payment,  in  default ;  and  it  is  not  necessary  to 
issue  any  distress  warrant  before  commitment. 

Who  may  §  479.  Any  one  Justice,  whether  he  was  the  Justice 

issue  warrant.  -j^^fQ^Q  whom  the  conviction  took  place  or  not,  may  issue  the 
warrant  of  commitment. 

Warrant  §  480.  The  warrant  of  commitment  is  a  precept  directed 

^^^    y*       to  the  constable,  or  constables,  and  to  the  keeper  of  the 
prison  to  which  the  party  is  to  be  committed. 
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§  481.  It  must  be  in  writing;  and  a  verbal  order  will  not  In  writing. 
latify  the  detention  of  the  party  longer  than  is  necessary  for      ^ 
[laking  out  the  warrant.     But  as  we  have  seen^  the  party  J.F.  Act,  1866, 
lay  be  delivered  firom  custody  by  verbal  order,  till  the  return  "* 
f  a  warrant  of  distress.     The  warrant  must  be  under  the  Sec.  136. 
tand  of  the  Justice.  (^) 

§  482.  The  form  and  the  contents  of  the  warrant  require  Torm  of 
pccial  attention  and  care ;  for  although  there  are  some  cases  ''*"~'^- 
a  which  Statutes  declare  that  warrants  of  commitment  under 
hem  shall  not  be  held  void  for  defects  therein^  provided  they 
illege  that  the  party  has  been  convicted,  and  there  be  a  good  Forms  No.  34- 
onviction  to  support  the  commitment, — and  even  in  that 
iaae,  the  commitment  must  not  differ  from  the  conviction, — 
ret,  in  England,  there  is  no  general  provision  on  the  sub- 
ect ;  and  a  good  conviction  does  not  cure  a  bad  warrant. 
jideedj  it  seems  at  least  doubtful  whether   a   Justice  in  See  cases  in 
Sngland  may  substitute,  at  the  prison,  a  good  warrant  of  ^^^^^p^ 
xymmitment  for  a  defective  one. 

§  483.  Now,  although  it  is  provided  by  the  137th  section  Warrants  bad 
)f  "The  Justices  of  the  Peace  Act,  1867,''  that  no  informa-  i'^  ««^»t»»ce- 
ion,  complaint,  conviction,  order,  or  other  proceeding  before 
my  Justice  of  the  Peace,  shall  be  quashed  or  set  aside,  or 
idjudged  void  or  insufficient  for  want  of  form,  yet  it  will 
not  have  the  effect  of  curing  a  warrant  which  is  bad  in 
rabstance:  and  it  is  safer  to  be  as  particular  here  as  in 
England. 

(^)  Bjthe  Common  Law,  the  seal  of  the  Justice  is  necessary,  as  the  authority 
to  tha  officer.  Lord  Hale  says  that  without  it  the  commitment  is  unlawful, 
lod  the  gaoler  liable  for  fidse  imprisonment  (J.  Hawk.  P.  0.,  588).  The 
Bfl^Uah  Act,  11  and  12  Yiot.  o.  43,  expressly  requires  such  authentication ; 
but  "The  New  Zealand  Justices  Act,  1866,"  specially  provides  (s.  136)  that 
tlie  sealing  of  any  warrant,  conyiction,  or  other  form  of  procedure  under  the 
hA  shaU  not  be  necessary,  but  it  shaU  be  sufficient  if  the  tame  be  signed  by 
Qm  Justice  by  whom  it  is  issued. 

It  is  to  be  remarked,  howeyer,  that  in  section  141  of  the  Act  providing  for 
Ola  punishment  of  contempt,  the  warrant  is  described  as  under  hand  and  seal. 
Dak  "Hm  BendenI  Magistrates  Act,  1867,"  s.  124,  repeats  the  proyisious 
of  tlittt  Metion,  omitting  the  word  "  seal ;"  and  it  would  seem,  therefore,  that 
i  teal  is  mmeceMary  in  such  case.  (See  §  878,  to  which  this  note  ought  to 
btaddad.) 
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Contents  of  §  484.  The  following  are  the  principal  matters  respecting 

commitment.  ^^^  ^^^^^  ^^^  contents,  to  which  attention  ought  to  be  paid 
Paley  319.       ^^  drawing  up  warrants  of  commitment : — 
Pate.  (1.)  It  is  convenient  that  the  warrant  should  bear  a  date; 

although  the  period  of  imprisonment  counts  from  the  time  at 
which  the  prisoner  is  apprehended  under  the  warrant.  It 
would  appear  that  a  commitment  is  not  bad  for  merely  omit- 
ting the  date. 
Name,  &c.,  of  (2.)  The  name  and  the  style  (that  is,  magisterial  descrip- 
w.  Hon)  of  the  committing  Justice  or  Justices  ought  to  be  set 

out,  at  all  events  in  commitments  founded  on  a  summary 
conviction. 
Name  of  (3.)  The  name  of  the  defendant  ought  to  be  correctly 

defendant.       gtatcd ;  and,  if  a  wrong  name  were  stated,  it  would  be  no 
justification  in  an  action  against  the  constable  for  false  im- 
prisonment, that  the  person  actually  arrested  was  the  person 
against  whom  the  Justice  intended  to  issue  his  warrant. 
Cttoae  of  com-        (4.)  The  warrant  must  specify  the  cause  of  the  commit- 
°"    ®°  ment,  and  show  jurisdiction  to  commit. 

On  conviction.        (5.)  On  cvcry  commitment  by  way  of  punishment,  or  in 
Paley  322.      execution,  and  not  merely  for  safe  custody,  the  warrant  ought 
to  show  expressly,  on  the  face  of  it,  that  the  party  has  been 
convicted  of,  and  not  only  charged  with,  the  offence. 
Most  show  (6.)  And  the  warrant  must  show  not  a  conviction  only, 

^dconnc-  -j^^^  ^  ^^^  conviction  as  hereinbefore  defined.  Therefore, 
it  must  be  certain  on  the  face  of  it;  and  even  wheie 
a  statutory  form  of  warrant  directs  that  the  offence  shall 
be  stated  in  the  warrant  in  the  same  manner  as  in  the 
Falej  323.  information,  it  is  necessary  to  state  it  so  that  the  description 
of  it  may  show  that  the  convicting  Justices  had  jurisdiction. 
But  it  is  not  necessary  for  the  warrant  to  state  the  convic- 
tion in  any  precise  or  technical  form. 

If  the  warrant  be  manifestly  defective,  but  show  a  con- 
viction, and  the  defect  be  one  which  a  good  conviction  wonld 
cure,  and  the  applicant  be  in  a  position  to  bring  the  oonric- 
tion  before  a  Superior  Court  (see  post),  the  oonunitmeat 
will  be  cured  if  it  show  a  like  offence  to  that  which  is  stated 
in  the  conviction. 
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The  commitment  is  to  be  read  along  with  the  conviction^ 
and  construed  in  the  same  way ;  and  in  an  action  against  a 
magistrate^  a  warrant  with  an  insufficient  description  has 
been  held  cured  by  a  good  conviction. 

But  stilly  it  is  much  safer  to  give  a  proper  description  of 
the  offence^  at  least  substantially  agreeing  with  the  convic- 
tion^ since  a  material  difference  between  the  two  will  make  Paley  828. 
the  commitment  bad ;  and  the  Supreme  Court  will  not  make 
any  presimiption  in  favour  of  the  existence  of  a  good  convic- 
tion^ in  support  of  a  bad  commitment. 

(7.)   Where  the  imprisonment  is  awarded^  not  as  an  Default  of 
original  punishment^  but  as  an  alternative  for  the  want  of  ^*^'*- 
sufficient  distress^  the  warrant  of  commitment  ought  to  Form  No.  35. 
all^e  that  there  was  no  sufficient  distress^  or  that  the  con- 
stable had  certified  that  there  was  none. 

(8.)  The  warrant  ought  distinctly  to  state  the  time  for  Time  for 
which  the  party  is  committed^  whether  for  a  time  certain,  or  ^ttod.*^*'"^' 
until  payment  of  a  penalty,  &c.,  or  for  a  time  certain,  and 
till  the  pajrment  of  a  fine ;  and  it  ought  in  this  respect  to 
follow  the  conviction,   and   the   Statute    constituting   the 
offence.     When  the  party  convicted  is   already  in  prison 
under  a  previous  conviction,  the  warrant  of  commitment  for 
the  subsequent  offence  is  to  be  delivered  forthwith  to  the  J.P. Act,  1866, 
Gaoler;  and  the  Justices  may,  if  they  think  fit,  order  therein  "•  ^' 
that   the  imprisonment  for    the   subsequent  offence  shall 
commence  at  the  expiration  of  the  imprisonment  already 
adjudged. 

(9.)  Every  condition  of  discharge,  whether  it  be  payment  Condition  of 
of  fine,  or  performance  of  some  act,  or  other  event,  ought  to  "^"*^®- 
be  expressly  stated  in  terms  agreeing  with  the  conviction, 
and  ought  to  be  such  as  is  authorized  by  Statute;  and  it 
must  be  definite,  so  that  the  party  may  know  when  he  is 
entitled  to  his  liberty.  Therefore,  the  sum  to  be  paid  as 
fine,  costs,  &c.,  must  be  specifically  stated.  And  where 
Justices  committed  a  man  for  contempt  until  he  should  be 
discharged  by  due  course  of  law,  the  commitment  was  held 
bad  for  uncertainty. 

(10.)  Where  a  Statute  peremptorily  directs  the  imprison*  Hud  labour. 
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ment  to  be  with  hard  labour^  the  warrant  most  ezpreu  such 
incident;  and  where  the  word  ^'corrected''  is  nsed  in  the 
Statnte^  it  ought  to  be  put  in  the  warrant  of  commitment; 
Paley  334.      and  such  correction  is  to  be  understood  to  be  "whipping/' 

Again^  it  is  to  be  noticed  that  by  "  The  Justices  of  the 
Peace  Act,  1866/'  s.  42,  it  is  expressly  enacted  that  "in 
all  cases  of  summary  conviction,  where  the  person  convicted 
shall  be  sentenced  to  imprisonment,  whether  in  the  fint 
instance  or  in  default  of  pajrment  of  a  penalty,  such  imprison- 
ment shall  be  with  or  without  hard  labour,  at  the  discretum 
of  the  Justice  or  Justices  sentencing/'  In  cases  where  there 
is  a  commitment  to  additional  imprisonment  not  exceeding  a 
J  P  Act  1866  ™^^^^>  ^^^  costs,  in  default  of  distress,  afker  an  original 
8. 35.  pimishment  by  imprisonment,  hard  labour  may  be  awarded 

Forms  No.  36,  in  respect  of  the  imprisonment.     (See  the  form  of  commit- 
ment for  costs  given  by  the  Statute,  (28)  >  (29).) 
Hb^inpftrt,        (n.)  Lastly,  respecting  the  form  of  the  warrant  of  cwn- 
gether.  mitment,  it  is  to  be  noticed,  that  if  it  be  bad  in  part,  it  is, 

Paley  389.      generally  speaking,  bad  altogether. 

Direction  add        §  485.  The  direction  and  mode  of  execution  of  the  warrant 

execution  of  •« 

^^unnt.         sure  next  to  be  attended  to. 

To  what  gaoL  Although,  while  the  Justices  and  Peace  OflBicers  in  New 
Zealand  have  authority  throughout  the  Colony,  and  it  would 
appear  that  Justices  might  legally  commit  to  any  gaol,  the 
Act  says  that  they  shall  commit  to  some  convenient  gaol; 
and  it  is  assumed  that  Justices  will  always  direct  persons 
convicted  before  them  to  be  imprisoned  in  the  nearest  legally 
proclaimed  gaol  within  the  Province  within  which  the  con- 
viction took  place ;  and  the  warrant  ought  to  be  addressed  to 
some  constable  by  name,  and  to  the  keeper  of  the  gaol  where 
the  imprisonment  is  to  take  place,  directing  the  officer  to 
convey  and  deliver  the  prisoner  to  the  Gaoler,  and  the  Gaoler 
to  receive  him  and  keep  him  in  the  gaol  for  the  time 
specified. 

If  the  party  be  already  in  prison  under  a  conviction,  the 
proper  course  is  for  the  Justice  to  lodge  the  oommitmenl 
forthwith  with  the  Gaoler. 


EVfOBonro  thi  oolmonoir.  [c.  r.  159 

§  486.   The  constable  ouglit  to  have  the  warrant  ready  to  Prodaction  of 
produce^  in  case  its  production  should  be  required  by  the  ^"^^^^^^^ 
party  to  be  arrested.    In  the  execution  of  the  warranty  the  Breaking 
officer  may  break  open  the  outer  as  weU  as  the  inner  doors  of  ^"- 
a  house  where  the  defendant  is  (the  Queen  being  a  party  to 
the  proceeding);    but  before  he  breaks  an  outer  door^  he 
ought  to  give  notice  of  the  cause  of  his  comings  and  request 
that  the  door  may  be  opened. 

§  487.  The  warrant  of  commitment  for  a  penalty^  or  for  Not  to  be 
anything  except  treason^  felony,  or  other  indictable  offence,  g^^jj*^  ^^ 
or  a  breach  of  the  peace,  cannot  be  legally  executed  on  a 
Sunday ;  and  if  a  defendant  be  arrested  under  such  warrant  Paley  336. 
on  that  day,  he  is  entitled  to  be  discharged  out  of  custody, 
and  cannot  be  arrested  again. 

§  488.  The  costs  of  conveying  convicted  persons  to  prison.  Costs  of  con- 
form, as  we  have  seen,  a  portion  of  the  costs  which  the  Jus- 1^^^ 
tices,  if  they  think  fit,  may  award ;  but  the  amount  to  be  paid  J.P.  Act,  1866, 
in  respect  thereof  ought  to  be  specified  on  the  warrant  o£''^' 
commitment. 

§  489.  If  the  commitment  be  till  payment  of  a  fine,  or  Dischwrge  on 
penalty,  or  costs,  the  party  is  entitled  to  be  discharged  on  the  ^nSty,  Ac. 
payment  or  a  tender  of  the  amount  mentioned  in  the  war-  o®®- 129. 
rant  of  commitment ;  and  the  keeper  of  the  prison  is  bound 
to  receive  the  same,  and  to  discharge  the  party  if  he  be  in  his 
custody  for  no  other  matter. 

Ettfarcing  Order  for  Costs  on  Dismissal,  or  when  no  Penalty 

awarded, 
§  490.  If  the  conviction  does  not  award  a  penalty,  but  Distress  for 
awards  costs  as  well  as  imprisonment,  or  if  the  information  ^pm  No.  39. 
be  dismissed  with  costs,  and  such  costs  are  not  paid,  the 
amount  may  be  levied  by  distress  under  a  warrant  in  appro- 
priate form,  provided  by  the  Act,    In  default  of  distress  or  Imprisonment 
payment,  the  party  ordered  to  pay  may  be  committed  to  j^^^^  ^ 
priacmj  with  or  without  hard  labour,  for  any  time  not  exceed- 
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Amount  to 
be  etated  in 
irarrant. 


ing  one  calendar  months  unless  the  sum  awarded^  and  all  costs 
and  charges  of  the  distress^  and  of  the  commitment  and  con- 
veying of  the  parties  to  prison  if  the  Justice  think  fit^  shall 
be  sooner  paid. 

§  491.  The  amount  of  costs  and  charges  of  the  distress^ 
commitment^  and  conveyance  to  prison^  must  be  stated  in 
the  warrant  of  commitment  according  to  the  last-men* 
tioned  forms. 

Where  the  party  ordered  to  pay  costs  is  sentenced  to 
imprisonment^  the  further  imprisonment  in  default  of  distress 
for  costs  may  be  made  to  commence  at  the  conclusion  of  the 
former  term. 


Abflonce  of 
defendant. 


Sec.  35. 


GoTemor*8 
power. 


§  492.  When  the  party  against  whom  an  order  for  costs 
has  been  made,  was  not  present  in  Court  at  the  time  of 
making  the  order — either  in  person  or  by  Counsel  or 
Solicitor — a  copy  of  the  minutes  of  such  order  must  be 
served  upon  him  before  any  warrant  of  distress  or  committal 
can  be  issued  to  enforce  the  payment  of  the  costs. 

Remission  of  Penalties,  Punishment,  ^c. 
§  493.  The  Governor  of  the  Colony  is  entrusted,  by  the 
terms  of  his  Commission  from  Her  Majesty,  with  the  exercise 
of  the  Royal  prerogative  of  mercy ;  by  virtue  of  which  be 
has  power  to  pardon  any  persons  convicted  of  criminal 
offences,  and  to  remit  forfeitures,  penalties,  and  fines  payable 
to  the  Crown. 


Penalties  not 
ayablc  to 
rown. 


C 


§  494.  Formerly,  the  Governor  had  no  power  to  remit 
any  penalty,  if  any  part  of  it  was  payable  by  law  to  aay 
private  person,  or  to  any  other  than  the  Crown;  but  by 
"  The  Remission  of  Penalties  Act,  I860,''  similar  in  its  pro- 
visions to  one  shortly  before  passed  in  England,  he  may  now 
remit,  in  whole  or  in  part,  any  ^^  sum  of  money,  which,  under 
any  Act  of  the  Imperial  Parliament,  or  any  Act  or  Ordinance 
of  the  Legislature  of  the  Colony,  or  of  any  Province,  may  be 
imposed  as  a  penalty  on  a  convicted  offender,  althoogh  such 
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money  may  be  in  whole  or  part  payable  to  some  party  other 
than  the  Crown,  and  may  extend  the  Royal  mercy  to  any 
person  who  may  be  imprisoned  for  non-payment  of  any  sum 
of  money  so  imposed,  although  the  same  may  be  in  whole  or 
in  part  payable  to  some  party  other  than  the  Crown/' (^) 

§  495.  On  the  construction  of  this  Act,  it  seems,  to  say  whether 
the  least,  doubtful,  whether  a  person  convicted,  who  has  ^^^**^^®  *^ 
been  adjudged  to  pay  costs  to  the  prosecutor,  can  by  a  remis- 
sion of  the  penalty  be  exonerated  from  the  payment  of  such 
costs,  and,  if  suflPering  imprisonment,   can  be   discharged 
without  payment  of  such  costs. 

Indeed,  if  the  penalty  be  remitted  after  a  distress  warrant 
has  issued,  it  would  seem  that  the  defendant  would  still  be 
liable  for  the  costs  of  the  distress,  and  the  prosecutor's  costs, 
if  any ;  and  if  the  remission  were  not  granted  till  after  im- 
prisonment, it  would  appear  that  the  costs  of  conveyance  to 
prison,  if  awarded,  cannot  be  remitted. 

For  the  Act  applies  only  to  a  sum  of  money  payable  as 
''penalty''  or  "forfeiture,"  and  the  costs  are  not  awarded 
imder  either  of  those  terms.     Sed  qiuere. 

§  496.  "Where  the  punishment  is  originally  by  imprison-  Costa,  when 
ment,  the  Governor  has  power  to  pardon,  apart  from  the  ty  imprison- 
recent  Act ;  but  if  there  be  an  adjudication  that  the  defend-  P®^*^  ^  ^^^ 
ant  shall  pay  costs  to  be  levied  by  distress,  or  be  imprisoned 
in  default  after  the  expiration  of  his  term  of  imprisonment, 
it  does  not  seem  that  the  power  of  remission  contained  in  the 
Act  extends  to  such  last-mentioned  costs,  or  if  the  remission 
should  be  granted  after  distress,  to  the  costs  of  the  distress. 

Q)  Although  the  scope  of  this  work  does  not  require  any  exposition  of  the 
principles  hy  which  the  exercise  of  the  Royal  prerogative  ought  to  be  governed, 
it  may  be  well  to  indicate  its  true  constitutional  limits,  by  citing  a  passage 
from  Shower,  Yol.  I.,  p.  284,  introduced  into  Bum's  Justice,  "Tit.  Pardon,"  and 
referred  to  in  Stephens'  Blackstonc,  Vol.  II.,  p.  496 : — "  This  high  prerogative 
''  the  King  is  entrusted  with,  upon  a  special  confidence  that  he  will  spare  those 
**  only  whose  case  (could  it  hare  been  foreseen)  the  law  itself  may  be  pre- 
**  fumed  willing  to  have  been  excepted  out  of  its  general  rules ;  which  the 
"  wudom  of  man  cannot  possibly  make  so  perfect  as  to  suit  every  particular 
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Distress  or  §  497.   The  Act  is  evidently  inapplicable  to  the  case 

imppisonment.  ^jiprc  an  order  of  dismissal  has  awarded  costs  to  the  defend- 
ant^ to  be  recovered  by  distress^  or^  in  default^  imprisonment 
of  the  informant. 

PROCEEDINGS  BY  COMPLAINT  AND  ORDER. 

Difference  between  Convictions  and  Orders. 
§  498.  The  difference  between  proceedings  by  informa- 
tion and  conviction,  and  those  by  complaint  and  order  have 
already  been  alluded  to  ( §  279)  ;  and  attention  has  been 
called  to  the  principal  distinctions  between  them.     It  is  now 
Provisions  of  iicccssary   to   specify  the  few   express  provisions  of  '^  The 
J.P.  Act,  1866.  Justices  of  the  Peace  Act,  186G/'  relating  to  the  latter,  as 
well  as  to  refer  again  to  the  distinctions  in  question. 

"Order "or  §  499.  It  has  already  been  remarked  (§  388),  that,  not- 

conTiction       withstanding  the  importance  of  distinguishing  between  the 

mentioned  m  o  *^  ... 

Statute.  two  modcs  of  proceedings,  there  is  no  very  clear  and  distinct 

criterion,  except  where  the  particular  Statute  touching  the 
matter  uses  the  word  "  order ''  or  the  word  "  conviction/' 

Construction  §  500.  In  former  times  the  distinction  was  of  more  im- 

by  Court.  portance  than  it  is  now,  inasmuch  as  it  was  necessary 
formerly  to  set  out  the  evidence  in  convictions,  but  not  in 
orders.  In  modern  times,  the  Court  of  Queen's  Bench  has 
Paley  161.  shown  an  inclination  to  treat  orders  of  a  final  nature  rather 
as  convictions  than  orders ;  but  although  that  might  of  itself 
be  a  reason  for  construing  the  documents  more  strictly,  yet 
according  to  several  decisions,  it  would  seem  doubtful  whether 
there  be  any  real  intelligible  distinction  affecting  the  mode 
of  construction  between  one  proceeding  and  the  other. 

Definition  of  §501.  An  ^^  order,''  as  distinguished  from  a  convic- 
"  order. '  ^Jqjj^  jj^^j  perfiaps  be  defined  to  be  a  mandatory  instru- 
ment founded  upon  a  complaint,  whereby  Justices,  in  the 
exercise  of  a  statutory  power,  order  the  person  complained 
against  to  pay  a  sum  of  money  which  he  ought  to  pay-— not 
being  a  penalty — or  to  do  some  other  act  which  he  ia  bound 
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by  law  to  do — (such  for  instance  as  to  deliver  np  certain 
books^  &c.) ; — subject  in  the  one  case  to  distress  or  imprison- 
ment on  non-payment^  in  the  other  to  imprisonment  for  the 
non-performance  of  the  act;  while  a  '^conviction''  is  anOfconyic- 
adjudication^  founded  upon  an  information^  that  the  party  ^^°' 
informed  against  has  been  guilty  of  some  offence  or  unlawful 
act^  rendering  him  liable  to  a  punishment  by  imprisonment^ 
(V  by  payment  of  a  penal  sum^  which  is  thereby  awarded 
against  him. 

But,  as  before  remarked^  the  use  of  the  words  '^ conviction'' 
and  ''  order"  in  the  Statute  are  the  most  conclusive  tests. 

N.B. — ^A  complaint  is  said  to  be  ''made/'  and  an  in- 
fonnation  "  laid." 

§  502.  The  special  provisions  of  "  The  Justices  of  the  To  what  cases 
Ptece  Act,  1866/'  respecting  complaints  and  orders,  apply  to  J-^j-^ct,l866, 
aU  cases  of  complaint  to  any  Justice,  upon  which  Justices  of  See.  45. 
the  Peace  have  authority  by  law  to  make  any  order,  for  the 
payment    of  money  or  otherwise,  excluding  cases  where 
statutory  jurisdiction  is  given  to  Justices  under  the  Resi- 
dent Magistrates  Act  passed  or  intended  to  be  passed  in  the 
Session  of  1866.0 

§  503.  It  is  provided  that  the  complaint  shall  be   in  Complaint. 
vriting,  that  it  shall  be  for  one  matter  of  complaint  only,  ^'^^^ 
and  that  it  shall  be  made  within  six  months  after  the  matter  Form  No.  15. 
of  the  complaint  shall  have  arisen. 

The  proceedings  are  to  be  in  all  respects,  so  far  as  may  FrocoediDgs 
be,  the  same  which  have  been  already  set  forth  in  the  case  6®°®™^y- 
of  informations  for  offences  punishable  upon  summary  con- 
Tiction. 

§  504.  Every  Justice  of  the  Peace  is  to  have  the  same 

0  This  exclusion  would  seem  to  be  inoperative,  as  no  Eesidcnt  Mogis- 
tntes  Act  was  passed  in  that  Session ;  and  it  would  scorn  that  it  cannot  be 
iMiiiied  that  "  The  Besident  Magistrates  Act,  1867,"  was  the  same  referred 
to  in  '*The  Jnstioes  of  the  Peace  Act,  1866,"  as  the  Act  intended  to  be  passed 
ia  the  then  present  Session  of  the  Qenorol  Assembly,  intituled  "  Tho 
larideot  ICsi^ftrates  Act,  1866." 
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Power  of  Jus-  authority  to  receive  any  such  complaint^  and  to  issue  warrants 

J  P^Act  1866  ^^^  summonses  thereon  for  compelling  the  appearance  of 

8.  45.  parties  or  witnesses ;  and  to  hear^  determine^  and  dispose  of 

the  complaint^  or  permit  its  withdrawal ;  and  to  order  costs 

to  be  paid  by  cither  party ;  and  to  issue  warrants  o£  distress 

form  No.  40.  (19)  or  commitment  (24)  to  compel  obedience  to  any  order, 

Form  No.  41.  ^^^  ^^  ^^  generally  in  the  matter  of  the  complaint  as  he 

may  do  on  informations. 

Orders  lodged        §  505.  Orders,  in  the  forms  provided  in  the  schedule  of 
Tbidr^^      the  Act  (14),  (15),  (16),  made  upon  such  complaints,  are  to 
FormsNos.42,  jje  drawn  up  and  lodged  with  the  Registrar  of  the  Supreme 
'     *  Court  in  like  manner  as  in  cases  of  convictions. 

Where  no  particular  form  of  order  is  given  by  the  Statute 
which  contains  the  authority  for  making  it,  and  in  all  cases 
of  orders  made  under  the  authority  of  any  Statute  passed 
before  the  passing  of  the  Act  of  1866,  whether  a  particular 
form  be  given  in  it  or  no,  the  Justice  by  whom  the  order  it 
made  may  draw  it  up  in  such  one  of  the  forms  given  in  the 
schedule  to  the  Act  as  may  be  applicable  to  the  case^  or  to 
the  like  effect. 

When  sum-  §  506.  The  following  are  exceptions  from  the  general 

mons  unneoes-  application  to  cases  of  orders  of  the  general  law  affecting 

convictions. 
Sx partes,^         When  by  law  an  application  is  to  be  made  to  a  Justice 
plications.       ^^  parte,  he  is  not  obliged  to  issue  a  summons  to  compel  the 

appearance  of  the  party  complained  against.  And  a  Justice 
Ko  apprehen-  Cannot  issue  a  warrant  for  the  apprehension  of  a  party  com- 
siontiUfaUurepjj^ijjg^  against,  until  he  shall  first  have  been  summoned  to 

to  appear.  . 

appear,  and  have  failed  to  appear  accordingly. 

Defendant  a  §  507.  The  defendant  is  competent,  and  may  be  compelled, 

wi  ess.  ^^  ^^^  evidence  upon  the  hearing  of  a  complaint.      (See 

§  125.) 

Drawing  up  §  508.  One  of  the  distinctions  which  formerly  existed 

^'^'  iT^tw^n  cpnvictipns  (tnd  orders  was^  that  whor^f^  ^  CQnvic- 
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tion  miglit  be  drawn  up  at  any  time  before  it  was  wanted^ 

even  after  it  had  been  acted  upon>  an  order  was  required 

to  be  drawn  up  before  any  action  could  be  taken  upon  it. 

But,  by  the  provisions  of  ^^The  Justices  of  the  Peace  Act,  j.p.  Act,  1866, 

1866,'^  it  would  appear  to  be  no  longer  necessary  that  the  **  ^' 

order  should  be  drawn  up  before  it  is  acted  upon,  inasmuch 

as  it  is  specially  provided  that  where  a  Justice  has  authority 

to  commit  to  prison,  or  to  levy  a  distress  for  disobedience  of 

an  order  of  Justices,  the  defendant  must  be  served  with  a 

copy  of  the  minute  of  the  order,  before  any  warrant  of  com-  Ibid. 

mitment  or  of  distress  shall  issue ;  and  the  order  or  a  minute 

of  it  is  not  to  form  a  part  of  the  warrant. 

§  509.  Provision  is  also  made  for  cases  in  which  the  order  Proceeding  on 
is  not  for  the  payment  of  money  but  for  the  doing  of  some  or^]^  ^^o 
other  act,  and  where  it  is  enacted  that  in  case  of  the  defend-  soraething 
ant's  neglect  or  refusal,  he  is  to  be  imprisoned  with  or  with-  money.  *"^^ 
out  hard  labour.     In  such  case,  if  the  defendant  neglect  or  Sec.  46. 
refuse  to  obey  the  order,  the  Justice  may  issue  his  warrant 
of  commitment  (26),  requiring  a  constable  to  take  him  to  Commitment. 
a  convenient  gaol  therein  named,  and  deliver  him  to  the  ^^^"^  ^*^*  **• 
keeper  thereof,  who  is  to  receive  him,  and  to  imprison  him 
for  such  time  as  the  Act  under  which  the  order  is  made  shall 
direct. 

§  510.  When  costs  are  adjudged  to  be  paid  by  the  defend-  Costs,  enforc- 
ant,  the  payment  of  them  may  be  enforced  in  like  manner '^^P*^^-*- 
as  in  the  case  of  costs  ordered  upon  a  conviction  when  the  Form  No.  39. 
offence  is  punishable  by  imprisonment  in  the  first  instance. 

§  511.  Notwithstanding  the  special  provisions  made  by  Order  parUy 
the  Act  respecting  orders,  assimilating  the  proceedings  in  ^  ^^ 
almost   all  particulars  to  those  respecting  convictions,  it 
would  appear  that  the  distinction  still  remains  which  has 
been  mentioned  (§  387),  that  although  a  conviction,  if  bad 
in  part,  is  bad  altogether, — ^being  an  entire  and  indors- Paleyl60,177 
able  judgment, — yet  an  order  may  be  good  in  part,  though 
bad  in  another  part ;  and  the  invalid  part  may  be  quashed  if 


166  ^'  ^'^  8TIM3CABT  COKTICTIOKB. 

separable  from  the  rest ;  or  the  good  part  may  be  eidoro&i, 
without  the  other  part  being  quashed. 

Appeal  §  512.  The  means  of  getting  rid  of  an  order,  by  appeal 

^inst  orders,  ^^  otherwise,  are  the  same,  or  nearly  so,  as  in  cases  of  sum- 
mary conyietions,  and  will  be  detailed  hereafter. 


SUMMARY   CONVICTIONS     IN     CASES    OP   ASSAULT   AND    LARCENY, 
UNDER   ^'tHE   JUSTICES    OF   THE    PEACE   ACT,    1866.'^ 

J.P.  Act,  1866,  §  513.  Besides  the  other  offences  punishable  by  summaiy 
"*'  '  *  conviction  under  a  variety  of  Statutes,  of  which  all  the  most 
important  will  be  found  specified  in  the  Alphabetical  Digest, 
there  are  certain  cases  of  assault  and  larceny  which^  though 
indictable  offences  at  Common  Law,  may  also  be  dealt  with 
summarily  under  the  special  provisions  of  ^*  The  Justices  of 
the  Peace  Act,  1866,^^  and  to  which  it  will  be  proper  to  call 
attention  in  this  place. 

Assaults. 
Bemedies  for  §  514.  Assaults  and  batteries  may  be  the  subjects,  at 
^^^^  Common  Law,  of  actions  for  damages  or  of  indictment,  and,  by 
Statute,  of  summary  convictions.  The  provisions  of  "  The 
New  Zealand  Justices  of  the  Peace  Act,  1866,^^  with  respect 
to  the  summary  jurisdiction  of  Justices  in  case  of  assault, 
seem  to  continue  in  force,  although  some  portions  of  them 
seem  to  be  repeated  along  with  other  provisions^  in  ''  The 
Offences  against  the  Person  Act,  1867.^^  (^) 

ConTiction,  §  515.   By  the  77th  section  of  the  Act  of  1866,  two 

puniflhment,    j^gticcs  are  empowered  to  hear  and  determine  upon  the 

and  penalty.  ^  ^ 

J.P.  Act,  1866,  information  of  any  person  who  has  been  unlawfully  assaxdted 
*  or  beaten.     The  defendant,  on  conviction,  is  liable,  at  the 

discretion  of  the  Justices,  either  to  be  imprisoned  with  or 
without  hard  labour  for  a  term,  altered  by  '^  The  Justices  of 
Amendment    the  Peace  Act  Amendment  Act,  1869,^^  from  not  exceeding 
Act,  1869.       '^  three''  to  not  exceeding  ^^two^'  months,  or  to  forfeit  and 

0)  But  see  ftlao  «  The  0£fence8  against  the  Person  Act,  1867,"  li.  89-44. 
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piy  a  fine  not  exceeding — (the  Amendment  Act  adds^  '^  with 
costs  '0 — ^the  sum  of  £10.  If  the  fine  and  costs  (if  ordered) 
be  not  paid  forthwith^  or  within  the  time  appointed  by  the 
Justices  at  the  time  of  the  conviction^  the'  Justices  may 
oommit  the  offender  to  gaol^  to  be  imprisoned^  with  or  with- 
out hard  labour,  for  a  period  not  exceeding  ^^two"  [substituted 
for  "  three '']  months,  unless  such  fine  and  costs  be  sooner 


§  516.  If,  at  the  hearing,  the  Justices  consider  that  the  DismiBsal  of 
usaolt  or  battery  was  not  proved,  or  find  that  it  was  justi-  jp^'  ,ggg 
lied,  or  80  trifling  as  not  to  merit  punishment,  they  are  to  8.77. 
dismiss  the  case.  (-) 

5  517.  If  they  find  that  the  assault  or  battery  complained  When  to  be 

-  •    1  -I  •     i»  1  treated  as  in- 

€1  was  accompanied  by  an  attempt  to  commit  felony,  or  was  dictable. 
of  an  a^ravated  nature,  or  was  for  other  reasons  a  proper  Ibid, 
mbject  for  prosecution  by  indictment,  they  are  to  abstain 
Srom  any  adjudication  on  the  case,  and  to  deal  with  the 
mstter  as  a  chaise  of  an  indictable  offence. 

6  518.  But  the  Justices  are  prohibited  from  determining  TiUo  to  land, 
uv  c«e  of  assault  or  battery  in  which  any  question  shall  arise  ^™P^' 
u  to  the  title  to  or  interest  in  any  lands  or  hereditaments,  or  ibid. 

u  to  bankruptcy  or  insolvency,  or  an  execution  under  the 
pRXxrss  of  any  Court  of  Justice. 

{  519.  If  the  Justices  upon  hearing  any  such  case  on  the  Certificate  of 
merits  dismiss  it  under  the  provision  just  mentioned  in  §  51G,  ^^(^^78. 
they  must,  if  asked  to  do  so,  immediately  make  out  a  certifi- 
cate under  their  hands  stating  the  fact  of  dismissal,  and 
ddiver  the  same  to  the  party  against  whom  the  information 
vas  preferred.  Such  certificate  may  be  asked  for  and  given 
at  any  time  afterwards,  provided  a  minute  of  the  dismissal 

0  TbcTB  are  nmilar  proTisions  in  "  The  Offences  against  the  Person  Act, 
ia67,"  t.  89. 

Q  See  a  unalMr  provision  in  **The  Offences  against  the  Person  Act,  1867," 
I.4L 
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was  made  (as  it  ought  to  have  been)  by  tbe  Jmstices  or  their 
Clerk  at  the  time  thereof.  (^) 

Disobarge  §  520.  Every  person  who  has  obtained  such  a  certificate 

pK^edings""'  of  dismissal,  or  who,  having  been  convicted  of  assault  or 

Sec.  79.  battery  under  the  foregoing  provisions  of  the  Act,  has  paid  the 

whole  amount  adjudged,  or  the  punishment  awarded,  is  to  be 

relieved  from  all  proceedings,  civil  or  criminal,  for  the  same 

cause. 

Timeofcliargo        §  521.  Every  prosecution  for  assault  or  battery  punish- 
^*  able  by  summary  conviction  under  the  Act,  is  to  be  com- 

menced within  three  months  after  the  commission  of  the 
offence. 

Compcnsaiion        §  522.  Certain  provisions  were  made  for  awarding  com- 

^  ^ult^        pensation  to  the  party  aggrieved,  by  the  Slst  section  of  the  Act 

of  1866,  which  were  afterwards  repealed  by  '^The  Justices  of 

the  Peace  Act  Amendment  Act,  1869,^^  the  following  being 

substituted  in  their  stead  by  the  5th  section  of  the  latter  Act. 

In  what  case.  &  523.  In  casc  of  a  conviction  under  the  Act  of  1866, 
Act  1869  B.  s!  ^^  ^^  appear  to  the  Justices  upon  the  evidence  of  any  credible 
witness,  other  than  the  party  assaulted,  that  the  assault  was 
wanton  and  unprovoked,  and  was  attended  with  bodily  injuiy 
to  such  party,  or  with  injury  to  his  clothes,  or  to  any  of  his 
personal  property  then  in  his  immediate  personal  custodji 
and  a  fine  has  been  imposed  on  the  offender,  the  Justices,  if 
they  think  it  proper  that  compensation  should  be  made,  may 
award  to  the  party  injured  such  portion  of  the  fine  as  they 
may  think  fit,  not  exceeding  one-half;  and  their  order  is  a 
sufficient  authority  to  the  Clerk  receiving  the  fine  to  pay  it 
over  to  the  party. 

Larceny,  (s) 
Dismissal  of  §  524.  When  any  person  is  charged  with  larceny,  and 

trivial  case.       ■ — — — - — — 

Sec.  82.  Q)  There  is  a  similar  provision  in  "  The  Offences  against  the  Person  Act) 

1867,"  s.  42. 

(j)  See  the  definition  of  "  Larceny  "  in  the  Alphabetical  Bigeet  of  lodu^ 
able  Offences. 
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the  Talue  of  the  property  does  not  exceed  20s.,  and  where  the 
circumstances  are  such  that  the  Justice  of  the  Peace  con- 
siders the  case  to  be  of  so  trivial  a  nature  as  to  be  unfit  for 
prosecution,  he  may  dismiss  it,  although  a  felony  has  been 
proved. 

§  525.   Where,  on  a  charge  of  larceny,  two  or  moreSummaiyoon* 
Justices  are  satisfied  that  the  value  of  the  property  stolen  ^Sue  not  ^^ 
does  not  exceed  jE5,  they  may,  if  they  think  fit,  hear  and  aboye  £6. 
determine  the  case,  and,  in  case  of  conviction,  sentence  the*'^?;^^^'^®^' 
prisoner  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  period  not  exceeding  six  calendar  months. 

The  conviction  is  not  liable  to  be  invalidated  if  it  should  ibid, 
turn  out  afterwards  that  the  value  of  the  property  had  been 
under-estimated  by  the  Justices. 

§  526.  Where  the  value  of  the  property  stolen  does  not  Value  not 
exceed  jBIO,  if  the  accused,  after  hearing  the  information  ^^^  ^^Cwifes- 
and  evidence,  voluntarily  confesses  the  offence,  two  Justices  Bion. 
may  take  the  confession,  and  sentence  the  offender  to  im-   ^' 
prisonment,  with  or  without  hard  labour,  for  any  period  not 
exceeding  twelve  calendar  months. 

§  527.  When  any  person  is  brought  before  two  Justices  Offender 
charged  as  a  principal  or  accessory  in  the  commission  of  ^^^ye^^^' 
larceny,  whose  age,  in  their  opinion,  does  not  exceed  fourteen  S«c-  85. 
years,  they  may,  on  his  conviction  by  confession  or  proof, 
irrespective  of  the  value  of  the  property,  sentence  him  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  term 
not  exceeding  two  calendar  months,  and  if  a  male,  to  be 
once   privately  whipped,  either  instead  of  or  in   addition 
to   such  imprisonment.      The    Justices   may  order   any  fit 
and  proper  person,  being  a  constable,  gaoler,  or  turnkey,  to 
inflict  such  whipping ;  and  every  such  officer  must  obey  such 
order. 

There  are  other  provisions  respecting  juvenile  offenders 
in  "The  Neglected  and  Criminal  Children  Act,  1867/' 
which  will  be  adverted  to  hereafter. 

22 
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No  forfeiture.  §  528.  A  conviction  of  larceny  under  the  Act  of  1866 
does  not  exj>ose  the  party  to  forfeiture ;  but  in  the  case  of 
any  summary  conviction  under  the  Act^  or  any  dismissal  of 
a  case  as  trivial^  where  the  Justices  think  that  the  charge 

Order  of  re«ti-  was  proved,  they  may  order  restitution  of  the  stolen  property 

tutlOn.  .        ,r  l_.  XX* 

Sec.  86.  *^  ^*^^  owner  or  his  representative. 

If  the  property  be  not  forthcoming,  the  Justices  may 
ascertain  its  value  in  money,  and,  if  they  think  fit,  order 
payment  to  the  owner  by  the  person  proved  guilty,  either  at 
one  time  or  by  instalments. 

Such  order  may  be  enforced  in  the  same  manner  as  an 

order  for  the  payment  of  money  upon  a  complaint  under  the 

provisions  of  the  Act.     (See  ante.) 

If  goods  Bold,         It  is  further  provided  by  ^'The  Law  Amendment  Act, 

^^^yiS'of    1869,^'  8.  5,  that  if  the  property  stolen  has  been  sold  to  any 

prisoner.         person  who  had  no  knowledge  that  it  was  stolen,  and  if  any 

money  has  been  taken  from  the  prisoner  on  his  apprehension, 

the  Court  may,  on  the  application  of  the  purchaser,  and  on 

the  restitution  of  the  stolen  property,  order  that  out  of  such 

moneys  a  sum  not  exceeding  the  proceeds  of  the  sale  be 

delivered  to  the  purchaser. 
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APPEALS  AGAINST,  AND  QUASHINa,  CONVICTIONS, 

OBDEBS,  &c. 

Appeal  Generally. 

§  529.  The  right  of  appealing  firom  the  determination  of  Bight  of 
Justices  of  the  Peace,  is  not  a  Common  Law  right,  but  the  JJP^  "**^' 
creature  of  particular  Statutes;  and  it  does  not  exist  in 
England  except  in  cases  where  it  is  given  by  express  enact- 
ment ;  and  it  cannot  be  extended  by  an  equitable  construction 
to  cases  not  distinctly  enumerated.  Certiorari,  (which  is  the 
writ  by  which  the  proceedings  of  inferior  Courts  are  brought 
up  into  the  Court  of  Queen^s  Bench  to  be  reviewed)  is,  on  the 
contrary,  applicable  in  all  cases  where  it  is  not  taken  away 
by  express  words  of  a  Statute,  and  even  where  it  is  expressly 
taken  away,  if  there  has  been  a  want  or  excess  of  jurisdiction. 

§  530.  The  Legislature  of  New  Zealand  dealt  with  this  Legislation  of 
subject  at  an  early  period  in  the  history  of  the  Colony,  \^  ^MiJed. 
passing  the  Summary  Proceedings    Ordinance    (Sess.   II., 
No.  5)  in  the  year  1842,  and  the  Amendment   Ordinance 
(Sess.  III.,  No.  15)  in  1844. 

These  Ordinances  were  repealed — ^but  only  in  so  far  as 
they  were  inconsistent  with  Jervis'  Act — by  ^'  The  Justices 
of  the  Peace  Act,  1858.'^  Afterwards,  a  new  mode  of  pro- 
ceeding with  respect  to  appeals  on  points  of  law  was 
introduced  by  '^The  Summary  Proceedings  Improvement 
Act,  I860.'' 

§  531.  That  Act,  and  the  above-named  Ordinances  are  Consolidation, 
now   repealed;  Q)    and  their  provisions,  consolidated   ai^d ^'1^^^ ^.^.^^ 

Justices  Act, 

(^)  The  original  Ordinance  iras  repealed  by  "  The  Justice  of  the  Peace  1867. 

Aetf  Bepeal  Act,  1866;"  and  the  Amendment  Ordinance  and  the  Act  of 

1860  were  repealed  by  "  The  Appeals  from  Justices  Act,  1867." 
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amended^  with  others  taken  from  the  English  Quarter 
Sessions  Procedure  Act,  12  and  13  Vict.  c.  45,  and  certain 
enactments  respecting  prohibitions,  are  comprised  in  "  The 
Appeals  from  Justices  Act,  1867.^ 


tT  y9 


Three  modes  §  532.  The  three  modes  of  getting  rid  of  a  conviction  or 

of  proceeding.  ^^^^^  ^^  which  the  last-mcntioncd  Act  refers,  are,  the  iSrst,  by 

appeal  on  points  of  law,  by  way  of  case  stated  for  the  opinion 
of  the  Supreme  Court ;  the  second,  by  way  of  general  appeal 
on  the  law  or  facts  or  both ;  and  the  third,  by  prohibition. 

Appeah  on  points  of  Law  only,  by  Case  stated,  under  Part  I. 
of  '^  The  Appeals  from  Justices  Act,  1867/' 
On  error  in  §  533.  After  the  hearing  and  determination  of  any  in- 

law **°Jy*^  formation  or  complaint  by  any  Justice,  which  he  has  power 
JuBticcs  Act,  to  determine  in  a  summary  way,  if  either  party  be  dissatisfied 
1867,  B.  4.  ^j^jj  ^Yie  decision  as  being  erroneous  in  point  of  law,  he  may 
take  proceedings  by  way  of  appeal  under  the  first  part  of  the 
Act.  If  he  is  dissatisfied  with  respect  to  the  facts  as  well  as 
to  the  law,  he  ought  to  proceed  on  the  second  part  of  the 
Act ;  for  by  appealing  under  the  first  part,  he  will  be  taken 
to  have  waived  his  right  to  proceed  under  the  second. 

Application  to  §  534.  The  appellant  must  apply  in  writing,  within  four- 
stato  CMC.  *^^^  ^^y*  after  the  decision,  to  the  Justice  to  state  and  sign  a 
Ibid'  case,  setting  forth  the  facts,  and  the  grounds  of  such  deter- 

mination, for  the  opinion  of  the  Supreme  Court.     The  case 
Form  No.  46.  may  be  stated  in  the  form  contained  in  a  schedule  to  the  Act. 

Transmission  §  535.  The  appellant,  within  fourteen  days  after  re- 
Beristrar  cciving  the  casc  from  the  Justice,  must  transmit  it  to  the 
l^l^^  Registrar  of  the  Supreme  Court  in  the  Judicial  District  within 

which  the  adjudication  took  place.  (^) 

(^)  The  Act  proTides  that  the  Judge  in  the  Judicial  District  shall,  in  cases 
"where  there  are  more  Kogistrars  than  one  in  the  district,  by  a  general  rule, 
i^point  the  Registrar  of  such  office  of  the  Supreme  Court  as  he  may  think  fit. 
It  may  not  be  easy  in  all  cases  to  settle  this  matter.  The  case  ought  of  coarse 
to  be  sent  to  the  place  'where  the  appeal  will  be  heard ;  and  ordinarily,  at  all 
eyents,  it  ought  to  be  heard  at  the  nearest  place  to  the  place  of  a^ndioatioii 
"whero  sittings  in  banco  of  the  Oomt  are  held. 
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§  536.  But  before  transmitting  the  case^  as  just  men-  Notice  to 
tioned,   the   appellant  must   give    to   the  other  party    (or  ^'P^^^®"** 
respondent)  a  notice  in  writing  of  the  appeal^  with  a  copy  of  Appeals  from 
the  case  stated  and  signed  by  the  Justice;  and  the  notice  j?!y*^^°^» 
must  state  the  time  when,  and  the  office  of  the  Supreme 
Court  to  which,  the  appellant  proposes   to  transmit  such 
ca8e.(i) 

§  537.  It  is  expressly  provided  that  no  such  appeal  shall  No  appeal  on 
lie  on  the  ground  of  the  improper  admission  or  rejection  of  J^^^^^J^^ 
evidence  at  the  hearing.  ibid. 

§  538.  At  the  time  of  making  application  to  the  Justice  Recognizance 
for  the  stating  of  a  case,  and  before  a  case  shall  be  stated  or  app^^*^"*^ 
delivered  to  him,  the  appellant  must  enter  into  a  recognizance,  See  6. 
with  or  without  sureties,  before  some  Justice,  in  such  sum 
as  the  Justice  may  think  fit,  conditioned  to  prosecute  the  Form  No.  4fi. 
appeal  without  delay,  and  with  effect,  and  to  submit  to  the 
judgment  of  the  Supreme  Court,  and  to  pay  such  costs  as  it 
may  award. 

§  539.  Or  the  appellant  may,  instead  of  entering  into  Deporit  on 
such  recognizance,  deposit  in  the  hands  of  the  Clerk  of  the  <^^^**^- 
Petty  Sessions  or  of  the  Resident  Magistrate's  Court,  such 
sum  as  the  Justices  shall  think  fit  on  the  like  condition.  (^) 

§  540.  Moreover,  before  being  entitled  to  get  the  case 
stated,  the  appellant  must  pay  such  fees,  in  respect  of  the  Tbid. 
case  and  recognizance,  as  are  specified  in  the  third  schedule    **™^    ^' 

Q)  It  would  appear  that  he  must,  at  his  peril,  choose  the  office  which  the 
Judge  of  the  district  has  appointed. 

0  It  would  seem  that  there  should  be  some  document  to  show  the  condi-  Form  No.  48. 
tion  on  which  the  Clerk  receiyes  the  money.  The  object  of  enabling  the 
appellant  to  deposit  the  money  seems  to  be  to  preyent  him  from  having  the 
trouble  of  finding  sureties.  It  might  be  conyenient  to  adopt  a  form  of  receipt 
to  be  giyen  by  the  Clerk,  embodying  the  condition  alluded  to  in  the  Act, 
trhich  would  be  eridence  against  him  if  he  should  refuse  to  pay  back  the 
whole  or  the  residue  of  the  sum  deposited,  according  to  the  result  of  the 
•ppeaL 
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of  the  Act^  or  as  may  be  fixed  from  time  to  time  imder 
powers  given  by  the  Act. 

Ko  warrant  §  541.  After  such  proceedings  have  been  taken,  as  aboTC 

to  issue*  p«nd-  mentioned,  it  is  not  competent  for  a  Justice  to  issue  any 

ing  appeal,      warrant  in  execution  of  the  conviction  or  order  appealed 

jStices  aST  ^^^*>  until  the  appeal  has  been  decided,  or  the  appellant 

1867,  B.  5.       has  made  default  in  the  performance  of  the  condition  of  the 

recognizance;   except  in  cases  either  where  the  particular 

Act  affecting  the  matter  expressly  authorizes  a  levy  of  any 

sum  to  be  made,  notwithstanding  an  appeal,    or   where  a 

person  ordered  to  enter  into  recognizance  has   failed  to 

do  so. 

Staying  exeou-  §  542.  If  any  warrant  of  distress  has  been  issued  or 
rant  or  sale  of  executed  before  the  proper  proceedings  for  appeal  have  been 
distress.  completed,  application  may  be  made  to  any  Justice,  who 

may  thereupon  order  the  warrant,  if  not  yet  executed,  not 
to  be  executed;  or  if  the  warrant  should  have  been  exe- 
cuted, but  the  distress  not  sold,  he  may  order  the  distress  to  be 
Liberation  of  returned  to  the  owner.     If  the  appellant  is  in  custody,  the 
Som^tody   '^^tice  may  order  him  to  be  liberated  on  the  recognizance 
on  condition,  being  further  conditioned  for  his  appearance  within  ten  days 
after  the  judgment  of  the  Court  shall  have  been  given,  before 
the   same   Justice, — or  should  that  be  impracticable,  before 
any  others  who  shall  then  be  sitting, — to  abide  the  judgment, 
unless  the  determination  appealed  against  be  reversed. 

Befusalto  §  543.   If  the  Justice  to  whom  application  is  made  to 

whOT«tweal  ^**^^  *  ^^®  should  be  of  opinion  that  the  appeal  is  merely 
friYolous.  frivolous,  but  not  otherwise,  he  may  refuse  to  state  a  case ; 
and  if  he  do  so,  he  must,  on  the  request  of  the  appellant, 
sign  and  deliver  to  him  a  certificate  of  such  refusal.  It 
would  seem  that  unless  the  Justice  saw  at  once  that  there 
was  something  arguable  in  the  point  or  points  suggested  as 
the  ground  of  the  application,  he  ought  to  ask  the  party 
applying  to  furnish  him  with  some  legal  authority,  appear- 
ing in  recognized  reports  or  treatises ;  and,  in  the  absence 


See.  6. 
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of  any  such  authority^  he  might  properly  refuse  to  state  a 
case. 

It  is,  however,  expressly  provided  by  the  Act,  that  the  No  refusal  on 
Justice  shall  not  refuse  to  state  a  case  if  the  application  be  Attomey- 
made  on  behalf  of  the  Crown  by  the  direction  of  theC^ene^aL 
Attorney-General. 

§  544.  When  the  Justice  refuses  to  state  a  case,  the  Supreme 
appellant  may  apply  to  the  Supreme  Court,  upon  an  aflSdavit  o^^^Sw^on 
of  the  facts,  for  a  rule  calling  on  the  Justice  and  the  respon-  refusal 
dent  to  show  cause  why  such  case  should  not  be  stated.  jlSSicM  Act 

The  Court  may  make  the  rule  absolute,  or  discharge  it,  1867,  s.  6. 
with  or  without  costs,  as  it  shall  think  fit. 

If  the  rule  be  made  absolute,  the  Justice,  when  served 
with  it,  shall  state  a  case  accordingly,  upon  the  appellant 
entering  into  the  proper  recognizance,  as  above  mentioned. 

Should  the  Justice  neglect  to  state  a  case  within  a  reason- 
able time,  it  would  seem  that  he  would  be  liable  to  be 
attached  by  the  Court  for  contempt. 

§  545.   The  Supreme  Court  has  authority  to  hear  and  Hearing  by 
determine  the  questions  of  law   arising  on  any  such  case  o^J^"^* 
transmitted  to  it ;  and  it  may  reverse  or  affirm  or  amend  Sec.  8. 
the  determination  of  the  Justice,  or  may  remit  the  same 
to  the  Justice  with  the  opinion  of  the  Court  upon  it,  and  Judgment  or 
may  make  any  such  other  order  as  to  the  matter  in  dispute,  ^   ®' 
and  as  to  costs ;   and  all  such  orders  shall  be  final  and  con- 
clusive on  all  parties. 

§  546.  No  Justice  of  the  Peace  who  has  stated  and  Justices  not 
delivered  a  case  pursuant  to  the  Act,  is  to  be  liable  to  any  j^^^f  *^ 
costs  in  respect  of  such  an  appeal  against  his  determination. 

§  547.  The  Supreme  Court  may,  if  it  think  fit,  instead  of  Bemitted  for 
making  an  amendment  itself,  cause  the  case  to  be  sent  back  ^\ 
for  amendment  by  the  Justice,  and  such  amendment  must 
be  made  accordingly;  and  judgment  will  be  given  by  the 
Supreme  Court  after  such  amendment. 
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Argument,  &c.  §  548.  The  proceedings  in  Court  and  the  course  of  ail- 
ment on  such  an  appeal  will  be  such  as  are  ordinary  in  the 
Supreme  Court  upon  cases  stated^  except  where  special  rules 
may  be  made  on  the  subject  of  such  appeals. 

JuBticemajbe  §  S'^d*  '^^hc  Justice  against  whose  determination  an  appeal 
heard.  jg  made  may  be  heard  by  himself  or  Counsel,  either  against 

Jus^ioM  AcT  ^^®  application  for  a  rule  or  order,  or  on  the  hearing  in  sup- 
1867,  i.  29.     port  of  his  decision. 

Case  may  be  §  550.  The  jurisdiction  of  the  Supreme  Court  in  such 

cSwnbcrs  cases  may,  subject  to  existing  rules  of  practice,  be  exercised 
Sec.  10.  by  a  Judge  at  Chambers. 

Appeal  under  §  551.  As  has  already  been  mentioned,  any  person  who 
abandonment  ^PP^^^ls  under  the  provisions  of  the  first  part  of  the  Act  of 
of  eenerai  1867  (above  set  forth),  is  to  be  taken  to  have  finally  aban- 
PartlL  of  doned  all  right  of  appeal  to  the  Supreme  Court  or  District 
^^^'  Court  to  which  he  may  have  been  entitled  under  the  pro- 

visions of  the  second  part  of  the  Act,  about  to  be  specified. 

Ceriioraritiot  §  ^52.  When  a  case  is  stated  under  the  foregoing  pro- 
required         visions  of  the  Act,  no  writ  of  Certiorari,  or  other  writ,  is 

under  Fart  I.  •      i    /*        ^  i      t*    i  ••  i  i 

Sec.  12.  required  for  the  removal  of  the  conviction,  order,  or  other 

determination  in  relation  to  which  the  case  is  stated,  or 
for  obtaining  the  judgment  of  the  Court  on  the  case. 

It  is  indeed  to  be  assumed,  that  when  the  form  of  the 
conviction  or  its  contents  are  material,  they  will  be  duly  set 
out  in  the  case. 

Part  11. — General  Appeal  and  Practice,  4r^.,  therein. 
For  wbat  and        §  553.  The  appeal  under  the  second  part  of  "  The  Appeals 
in  what  cases,  {yoiti  Justices  Act,  1867,''  is  not  confined  to  matters  of  law 

See.  13. 

only,  but  applies  also  to  cases  where  it  is  alleged  that  the 
convicting  Justices  have  erred  on  matters  of  fact. 

It  lies  in  every  case  of  a  determination  of  an  information 
or  complaint,  (1)  where  the  penalty  awarded,  or  a  sum  of 
money  ordered  to  be  paid^  exceeds  five  pounds^  exclusive  of 
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the  costs ;  or  (2)  where  imprisonment  by  way  of  punishment 
is  awarded  for  a  term  exceeding  one  calendar  month,  exclu- 
rire  of  any  further  imprisonment  which  may  be  adjudged 
for  the  non-payment  of  costs;  and  also  (3),  whenever  an 
order  has  been  made  by  Justices  for  the  estreat  of  a  recog- 
nizaDce  (irrespective,  as  it  would  seem,  of  the  amount  therein 
lecared). 

§  554-.  Such  appeal  is  to  be  made  to  the  District  Court  To  whatCourt 
if  there  be  one  existing  for  a  district  comprising  the  place  in  ^"^  "tting. 
vhich  the  adjudication  took  place,  and  at  its  next  sitting  in  jug^^cee  Act" 
and  for  the  district,  on  the  expiration  of  fifteen  days  after  1867,  s.  13. 
the  date  of  the  conviction  or  order. 

If  there  be  no  such  District  Court  in  existence  at  the 
time  of  the  adjudication,  or  if  the  Judge  of  an  existing 
District  Court,  whose  district  comprises  the  place  of  adjudi- 
catkm,  shall  also  be  a  Resident  Magistrate  or  a  Justice  of  the 
teMce,  then  the  appeal  must  be  to  the  Supreme  Court  sitting 
within  the  Judicial  District  within  which  the  adjudication 
took  place. 

§  555.  The  Judges  of  the  Supreme  Court  are  empowered  to  Appointment 
make  special  appointments  of  sittings  within  their  respective  Supreme"  ° 
Judicial  Districts,  for  hearing  appeals  from  the  convictions  Court. 
or  orders  of  Justices ;  and  every  such  appeal  shall  be  to  the 
ncit  of  such  sittings  to  be  held  after  the  expiration  of  fifteen 
days  after  the  conviction  or  order. 

§  556.  The  appellant  must,  within  seven  days  after  the  Notice  with 
conviction  or  order,  give  the  respondent  {i.e.  the  complainant),  ^^^^'^f  J^^ 
notice  in  writing  of  such  appeal,  and  of  the  matter  and  respondent 
poonds  thereof,  and  the  Court  to  which  it  is  to  be  made.        y^'^  ^^  49 

§  557.  He  must  also,  within  such  seven  days,  enter  into  Recognizance. 
«ich  recognizance  as  above  required,  in  cases  of  appeal  on  '""^    °* 
questions  of  law  only.     {Ante,  §  538.) 

§  558.  On  this  being  done,  execution  will  be  suspended.  Suspending 

««A  execution. 

23  «  ecu    o 
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Liberation. 


in  like  manner,  or  if  the  appellant  be  in  custody  he  will 
be  entitled  to  be  liberated  on  like  conditions,  as  before 
mentioned  (§  542). 


No  ground 
entertained, 
except  those 
in  notice. 
Sec.  14. 


§  559.  It  is  necessary  that  the  appellant  should  be  very 
careful,  and  it  is  desirable  that  he  should  get  the  best  advice, 
respecting  his  case,  before  giving  his  notice  of  appeal ;  as  it 
is  expressly  provided  by  the  Act  that  he  shall  not  be  at 
liberty,  on  the  hearing  of  an  appeal  under  this  part  of  the 
Act,  to  go  into  or  give  evidence  of  any  ground  of  appeal 
which  is  not  set  forth  in  the  notice. 


Form  of  ap-  §  560.  When  the  appellant  has  entered  into  a  recognizance, 

appelant.  ^  ^  form  of  appeal  is  to  be  delivered  to  him, — (as  it  would 
Sec.  15.  seem  by  the  Justices  or  their  Clerk) , — which  may  be  in  the 

form  given  in  the  Schedule  to  the  Act,  containing  a  cer- 
Form  No.  50.  tificate  of  the  conviction  (^)    or  order,  signed  by  some  Justice 

having  jurisdiction  at  the  place  of  the  adjudication,  and  also 

a  certificate  that  the  recognizance  has  been  duly  entered 

into. 


Binding  oTcr  §  561.  If  the  appeal  involves  questions  of  fact,  the  Jus- 
appear  at  ^^^^  whosc  decision  is  appealed  against  must,  if  required  to 
hearing.  Jq  qq    bind  the  witnesses  who  gave  their  evidence  at  the 

Sec.  16.  , 

Forms  No.  51,  hearing,  in  sufficient  recognizances,  to  attend  the  hearing  of 
62,  53.  ^}jg  appeal,  and  may  issue  his  summons  or  warrant  to  compel 

the  appearance  of  any  such  witness  before  him  to  be  so 

bound  over. 

Compensation  §  562.  Every  witness  so  bound  over  is  to  be  allowed  com- 
paiTby^Colo-  P^iisation  for  his  time,  trouble,  and  expenses  for  attending  the 

nialTi^asurer.  ~~ "~ 

Jbid.  (^)  ^^6  fomi  given  in  the  Schedule  of  the  Act  recites  the  information  and 

the  adjudication  thereupon.     No  provision  seems  to  have  been  made  for 

bringing  before  the  Court  the  Conviction  itself,  as  dulj  drawn  up  and  filed  by 

the  Registrar  under  sec.  22  of  "  The  Justices  of  the  Peace  Act,  1856."    It 

would  appear,  therefore,  that  the  Conviction  must  be  taken  to  exist  as  it  is 

set  out  in  the  certificate  contained  in  the  form  of  appeal.    But  if  the  ftppttl 

be  heard  in  the  District  Court,  it  would  seem  inconsistent  that  the  judgment 

of  that  Court  should  have  the  effect  of  quashing  a  conviction  actually  on  the 

files  of  the  Supreme  Court. 
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appeal^  to  be  paid  by  the  Colonial  Treasurer  upon  order 
made  by  the  Court  hearing  the  appeal;  (i)  but  in  case  the  J.P.Act,i8G(>, 
conviction  or  order  be  aflSrjned,  such  compensation  is  to  be  p^^^*  §  gyg 
paid  by  the  appellant. 

§  563.  The  appellant  must  deliver  the  form  of  appeal  Delivery  of 
mentioned  in  §  560  to  the  Registrar  of  the  Supreme  Court,  of'^e^for"*'^*'' 
or  the  Clerk  of  the  District  Court — as  the  case  may  be, — and  hearing. 
enter  the  same  for  hearing  at  the  first  practicable  sitting  of  Sec.  17. 
the  Court,  subject  to  the  provisions  already  mentioned  as  to 
the  time  of  sitting. 

§  564.  Moreover,  the  appellant  must,  three  clear  days  Notice  to 
before  the  commencement  of  the  sittings,  give  the  opposite  ™^ecuUon^o^f 
party  notice  of  his  intention  to  prosecute  his  appeal,  and  the  appeal,  and 
matter  and  grounds  thereof.  ^"^^  ^' 

It  has  already  been  mentioned  (§  559)  that  there  is  an  Ibid. 
express  provision  that  the  appellant  shall  not  be  allowed  at 
the  hearing  of  the  appeal  to  go  into  any  ground  of  appeal 
not  set  forth  in  his  original  notice ;  and  it  would  appear  that 
the  repetition  of  the  grounds  of  appeal,  in  the  last-mentioned 
notice  of  intention  to  prosecute,  may  be  intended  to  enable 
the  appellant  to  abandon  grounds  stated  in  the  first  notice 
of  appeal  which  he  has  since  discovered  to  be  imtenable,  and 
so  to  avoid  the  liability  to  the  pajinent  of  costs,  to  the 
respondent,  in  respect  of  preparation  made  by  him  to  meet 
such  grounds. 

§  565.  But  power  is  given  to  the  Judge  of  the  Supreme  Special  ap- 
Court  (at  Chambers),  or  the  Judge  of  the  District  Court— as  J^ung  toVlr 
the  case  may  be, — to  appoint  any  other  time  than  that  which  appew. 
is  indicated  by  the  above-mentioned  provisions,  for  the  hear-     *  ' 
ing  of  a  particular  appeal,  care  being  taken  that  suflficient 
notice  of  such  time  be  given  to  the  respondent  and  the  Jus- 
tice. (2) 

(*)  All  sums  so  paid  are  to  be  charged  in  account  against  the  Province  Sec.  17. 
within  which  the  cause  of  complaint  shall  hare  arisen,  and  may  be  deducted  Sec.  16. 
finom  any  moneys  thereafter  payable  to  or  for  such  Province. 

0  There  is  no  proyision  for  express  notice  to  the  Justice  in  other  cases. 
It  may  be,  that  as  the  Justice  is  entitled  to  be  heard  in  support  of  hia 
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Removal  by 
Certiorari 
from  District 
to  Supremo 
Court. 

Appeals  from 
Justices  Act, 
1867,  s.  18. 


§  566.  When  any  appeal  under  the  second  part  of  the 
Act  has  been  brought,  in  the  first  instance,  in  the  District 
Court,  either  the  appellant  or  the  respondent  may,  before  the 
hearing,  remove  it  into  the  Supreme  Court  by  certiorari ;  but 
unless  it  be  so  removed,  the  decision  of  the  District  Court 
shall  be  final. 

It  would  appear  that  the  proceeding  by  certiorari  might 
be  commenced  by  an  application  to  the  Supreme  Court,  or  to 
a  Judge  at  Chambers,  to  issue  the  writ.  It  would  seem  to 
be  unnecessary  to  issue  a  rule  nisi  or  a  summons  in  the  first 
instance,  as  the  applicant,  whether  appellant  or  respondent,  is 
entitled  to  the  writ ;  and  it  would  be  at  variance  with  the 
obvious  intention  of  the  Legislature  that  the  legal  merits  of 
the  case  should  be  decided,  as  often  happens  in  England^  on 
showing  cause  against  the  issuing  of  the  certiorari. 

Here,  the  certiorari  is  not  for  bringing  up,  from  the  Dis- 
trict Court,  the  original  conviction  itself,  but  the  form  of 
appeal  with  the  certificates  which  it  contains,  already  lodged 
with  the  Clerk  of  the  District  Court,  and  for  transferring  the 
appeal,  and  not  the  conviction,  from  the  one  Court  to  the 
other. 


Defect  in  form        §  567.  On  the  hearing  of  an  appeal  in  either  Court,  no 
of  ground  of    objection  is  to  prevail  which  is  founded  upon  a  defect  in  the 

appeal.  v  i  r  ^ 

form  of  any  ground  of  appeal  as  set  forth  in  the  notice ;  and 
no  objection  to  the  reception  of  legal  evidence  offered  in 
support  of  a  ground  of  appeal  is  to  prevail,  unless  the  Coort 
be  of  opinion  that  the  ground  of  appeal  is  so  imperfectly  and 
incorrectly  set  forth  as  to  be  insufficient  to  enable  the 
respondent  to  inquire  into  the  subject  of  the  statement^  and 
prepare  for  trial. 


Sec.  19. 

Objection  to 
•Tidenoe. 


Amendment 
of  grounds. 

Ibid. 


§  568.  When  the  Court  is  of  opinion  that  any  objection 
to  a  ground  of  appeal  ought  to  prevail,  it  may  cause  such 

decision,  and  as  the  notice  of  intention  to  prosocute,  along  with  the  grounds  of 
appeal,  is,  bj  the  17th  section,  to  be  given  to  the  "  opposite  party,*'  the  Juatio* 
may  be  included ;  but,  at  all  events,  it  would  seem  proper  and  safer  to  giv* 
the  conTicting  Justice  notice  of  the  entry  for  hearing,  and  of  the  groanda  of 
appeal 
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ground  of  appeal  to  be  amended^  on  such  terms  as  to  payment  Appeals  from 
of  costs  to  the  other  party,  or  postponing  tlie  trial,  or  both,  iqq'^^^^^ 
as  to  the  Court  shall  appear  just  and  reasonable. 

§  569.  If  the  appellant  includes  in  his  notice  any  ground  Costs  for 
of  appeal  which  the  Court  considers  frivolous  or  vexatious,  ^und^' 
it  may  order  him  to   pay  the   whole   or  any  part  of  the  Sec.  20. 
costs  of  the  respondent  in  disputing  it,  to  be  recovered  as 
other  costs  incurred  by  reason  of  the  appeal. 

§  570.  If  the  appeal  be  not  prosecuted  or  entered  for  Costs  on  with- 
hearing,  the  Court,  upon  proof  of  notice  of  appeal  having  J^^l  ^ 
been  given,  may  order  the  appellant  to  pay  to  the  party  Sec.  21. 
receiving  it  such  costs  as  it  shall  think  reasonable, — to  be 
recovered  like    the    costs  of  appeal ;    but  no  costs  will  be 
allowed,  on  taxation,  which  have  been  incurred  after  the  period 
when  notice  has  been  served  by  the  appellant  of  the  with- 
drawal of  the  notice  of  appeal. 

§  571.  The  Court  is  to  hear  and  determine  the  matter,  Detennina- 
and  make  such  order  in  relation  thereto,  and  such  order  as  „  ^"  *?^  °*^**' 

.       .  Sec.  22. 

to  payment  of  costs  to  cither  party,  and  to  a  Justice  if  he  has 
appeared  in  support  of  his  decision,  as  it  may  think  fit. 

It  would  seem  that  if  the  conviction  was  made  by  several 
Justices,  they  ought  not  to  be  allowed  costs  separately,  as 
they  can  appear  by  one  Solicitor  or  Counsel.     Sed  queer e. 

§  572.  At  the  hearing  of  any  appeal  under  the  second  Justice  may 
part,  or  under  the  first  part  of  the  Act,  the  Justice  in  relation       <»^  » >• 
to  whose  decision  the  appeal  has  been  made,  is  entitled  to  be 
heard  by  himself  or  his  Counsel  in  support  of  the  decision. 

§  573.  If  the  conviction  or  order  be  affirmed,  the  Court  Costs  on 
must  order  the  compensation  to  witnesses  allowed  under  the  bT^d^br^ 
16th  section  of  the  Act  {ante,  §  562),  to  be  paid  by  the  appellant. 

-II      J.  Sec.  23. 

appellant. 

§  574.  At  the  hearing  of  an  appeal  under  this  part  of  the 
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Case  stated  by  Act  of  1867,  ill  a  District  Court,  the  Judge  may,  on  the 

Supreme  °^     application  of  either  appellant  or  respondent,  state  a  case  In 

Court.  respect  of  such  appeal  on  any  question  of  law  arising  thereon, 

Justices  Act,    for  the  opinion  of  the  Supreme  Court. 
1867,  8.  42.  ' 

TransmiBsion.         §  575.  The  applicant  must,  on  receiving  the  case,  give 
Ibid.  notice  to  the  other  party  of  the  case  having  been  stated,  with 

a  copy  of  it,  and  must,  after  that,  but  within  fourteen  days 
after  receiving  the  case,  transmit  it  to  the  oflBce  of  the 
Supreme  Court  at  the  nearest  city  or  town  at  which  a 
Judge  of  the  Supreme  Court  usually  resides. 

Proceeding  as  §  576.  It  is  provided  by  the  Act  that  the  Supreme  Court 
^Ibid^  ^  shall  hear  such  case,  and  deal  with  it  in  the  same  way  as  the 
Court  of  Queen's  Bench  in  England  deals  with  cases  so 
stated ;  and  the  like  proceedings  in  relation  to  such  case  are 
to  be  taken  on  it  in  the  Supreme  Court  and  District  Court, 
as  are  usually  taken  in  the  Court  of  Queen's  Bench  and 
Courts  of  Quarter  Sessions  in  England,  respectively,  or  as 
nearly  as  circumstances  will  permit.  Q) 

Order  of  S.C.  ^  577.  The  Supreme  Court  may  make  such  order  as  to 
the  costs  of  and  occasioned  by  the  heariog  of  the  case  as  it 
may  think  proper. 

§  578.  It  has  been  already  stated  (§  439)  that  by  the  25th 
Sec.  25.  section  of  "  The  Appeals  from   Justices   Act,  1867,''  any 

Justice  who  hears  an  information  or  complaint,  may  grant 
a  rehearing  upon  such  terms  as  to  him  shall  seem  fit ;  pro- 
vided that  when  such  rehearing  is  granted  the  applicant  must 
Form  No.  46.  enter  into  a  recognizance  before  such  Justice  in  manner  pro- 
vided for  by  the  5th  section  of  the  Act ;  and  after  that  no 

(^)  It  seems  unnecessary  to  go  into  the  practice  or  proceedings  to  be 
adopted  in  tlic  Supreme  Court ;  but  it  may  be  as  well  to  remark,  tliat  the 
form  of  proceedings  alluded  to  hero  is  not  that  which  refers  to  the  statement  of 
a  case  by  Justices,  under  20  and  21  Vict.  c.  43 ;  or  to  the  statement  of 
special  cases  without  going  to  the  Sessions  under  the  12  and  13  Yict.  c.  45 ; 
but  it  seems  to  be  intended  to  be  the  same  as  that  which  is  adopted  when  a 
Court  of  Quarter  Sessions,  on  appeal,  reserves  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench  on  a  question  of  law. 
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Justice  can  issue  a  warrant  in  execution  of  the  conviction  or  Appeals  from 
order  until  the  second  hearing,  or  until  the  application  for  iggy^^^^* 
such  rehearing  shall  have  failed,  except  where  an  Act  shall 
expressly  authorize  the  levy  of  any  sum  to  be  made,  not- 
withstanding the  appeal. 

Part  IIL — Prohibitions. 
§  579.  The  third  part  of  "The  Appeals  from  Justices  Act,  Part  III. 
1867/'  relates  to  prohibitions ;  and  it  does  not  seem  to  be  oi^inary  Ti-rit 
derived  from  any  existing  English  law  on  the  subject.     A  of  prohibition, 
prohibition,  or  writ  of  prohibition,  according  to  the  English 
law  as  in  force  here,  is  a  writ  issuable  from  the  Supreme 
Court  directed  to  the  Judge  of  an  inferior  Court,  and  the 
parties  to  a  proceeding  therein,  commanding  them  to  cease 
from  the  prosecution  thereof,  upon  a  surmise  that  the  cause, 
or  some  collateral  matter  arising  thereon,  does  not  belong  to 
the  jurisdiction  of  that  Court,  but  to  the  cognizance  of  some 
other  Court ;  and  it  is  said  that  the  Queen's  Bench  will,  at 
any  time  while  a  conviction  remains  below,  and  has  not  been 
removed  by  certiorari,  grant  a  prohibition  to  stay  the  Justice 
from  proceeding  on  it,  upon  a  suggestion  of  title  arising  in 
the  case. 

§  580.  But  the  provisions  of  the  New  Zealand  Act  give  Prohibitions 
a  far  wider  range  to  this  prohibitory  mode  of  proceeding ;  ""oe'  *^®  ^°*' 
for,  by  the  26th  section,  it  is  enacted  that  any  person  feel- 
ing aggrieved  by  a  summary  conviction  or  order  of  a  Justice, 
(without  any  limit  as  to  the   amount  of  penalty  or  sum 
awarded),  may,  within  fourteen  days  after  such  conviction  or 
order,  apply  to  the  Supreme  Court  or  a  Judge  thereof,  upon 
showing  by  affidavit  a  primd  facie  case  of  error  or  mistake ,  Primd  facie 
for  a  rule  or  order  calling  upon  the  Justice  and  the  party  ^^^^^r 
interested  in  maintaining  the  conviction  or  order,  to  show  -^^^  ^^^ 
cause  to  the  Court  why  they  should  not  be  prohibited  from 
proceeding  upon  or  in  respect  of  the  conviction  or  order. 

§  581.  On  the  return  of  the  rule  or  order — that  is,  at  the  Showing  cau»o 
time  for  showing  cause — if  there  appear  to  be  an  error  or 
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Af&rmance 
and  (u>8U. 


Amendment,    mistake  in  the  conviction  or  order  which  the   Court  can 

JusUces  Act"  ^iraend,  it  will  amend  the  same.     If  there  be  no  mistake  or 

1867, 8.  27.      error  made  out,  the  Court  will  then  affirm  the  conviction  or 

order.     In  cither  case,  the  rule  or  order  to  show  cause  will 

be  discharged,  with  or  without  payment  of  costs,  as  to  the 

Court  seems  meet ;  but  where  the  Court,  after  considering 

the  evidence  adduced  before  the  Justices (^),  thinks  that  the 

conviction  or  order  cannot  be  supported,  it  must  make  the 

Rule  absolute,  rule  absolute,  with  or  without  payment  of  costs,  as  it  may 

*^**-  think  fit. 


Supremo 
Court  may 
make  ruled. 
Sec.  28. 


§  582.  The  Supreme  Court  is  empowered  by  the  Act  to 
make  rules  and  orders  for  prohibition,  and  to  issue  writs  of 
prohibition  for  carrying  into  effect  the  objects  of  the  Act. 
The  Judges,  moreover,  are  authorized  to  make  rules  for 
regulating  the  procedure  of  the  Court  in  relation  to  such 
writs.  (^) 


General 
provisions. 


Justices  may 
be  heard. 
Sec.  2D. 


Miscellaneous  Provisions. 
§  583.  There  arc  other  provisions  in  the  Act  of  1867 
which  are  more  or  less  applicable  to  both  sorts  of  appeal,  and 
to  applications  for  prohibitions,  which  it  is  now  necessaiy 
to  mention. 

§  581.  In  cases  of  prohibition,  as  well  as  in  those  of 
appeal,  the  Justice,  in  relation  to  whose  decision  the  applica- 
tion is  made,  is  entitled  to  be  heard  by  himself  or  Counsel. 


No  objection  §  585.  At  the  hearing  of  any  appeal  under  the  Act,  or 

^ ^gtok"  ^V^^  *^^  return  to  any  writ  of  certiorari,  if  any  objection  be 
except  men-  taken  on  account  of  any  omission  or  mistake  in  the  drawing 
or*notice!  ^  ^P  ^^  *^®  convictiou,  judgment,  or  order  by  the  Justice,  it 
Sec.  29.  cannot   be   allowed,   unless   the   omission   or   mistake  was 


(*)  It  would  seem  to  bo  assumed  that  the  eridenco  will  be  brought  before 
the  Court  on  affidavit.  This  part  of  the  section  docs  not  allude  to  the  con- 
sidering of  any  point  of  law;  but  as  the  words  "  error  or  mistake"  are  noi 
limited  to  matters  of  fact,  these  provisions  mu8t  apparently  bo  taken  to  be 
applicable  to  errors  or  mistakes  either  of  law  or  fact. 

(*)  By  the  Reg.  Gen.  1859,  s.  10,  the  practice  of  the  Superior  Coarti  in 
England  may  be  followed  as  to  writs  of  prohibition. 
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specified  in  the  notices  of  appeal^  or  the  rule  for  issuing  the 
certiorari.  Q) 

§  586.  Supposing  that  the  error  or  mistake  in  drawing  Amendment 
up  the  conviction,  &c.,  has  been  duly  specified,  yet  if  it  be  *^^  *^j^^**^' 
shown  to  the  satisfaction  of  the  Court  (that  is,  of  course,  by  Appeals  from 
proper  legal  evidence),  that  the  Justice  had  sufficient  grounds  1867^80?' 
before  him  for  drawing  up  the  conviction,  &c.,  free  from  the 
omission  or  error  relied  upon,  the  Court  may  amend  the 
same,  and  adjudicate  upon  it  as  if  no  such  omission  or  mis- 
take had  existed.  (^) 

§  587.  When  a  Justice  takes  a  recoguizance  for  the  prose-  Transmission 
cution  of  an  appeal  under  either  the  first  or  the  second  parts  of  ^^"f^5?"' 

ri  -t  anccs  on 

the  Statute,  he  ought  to  cause  the  same,  with  the  recognizances  appeals,  and 
of  the  witnesses,  (if  any,)  to  be  forthwith  sent  to  the  Regis-  ^^  ^      ^" 
trar  of  the  Supreme  Court,  or  the  Clerk  of  the  District  Court  Sec.  81. 
to  which  the  appeal  is  made ;  and  if  it  is  upon  a  case  stated 
(under  the  first  part),  the  Justice  ought  also  to  certify  on  the 
recognizance  the  time  at  which  the  case  stated  was  delivered 
to  the  appellant. 

§  588.  When  a  recoguizance  has  been  entered  into  within  Substituted 

• 

the  time  prescribed  by  law,  under  '^  The  Appeals  from  Jus-  fo^^f^^J^ 
tices  Act,  1867,''  or  any  Act  giving  a  right  of  appeal  against  original. 
summary  convictions  and  orders,  if  it  appear  to  the  Court  of 
Appeal  that  it  has  been  insufficiently  entered  into,  or  is 
otherwise  defective  or  invalid,  the  Court  may,  in  its  discre- 
tion, allow  a  new  and  sufficient  recognizance  to  be  substi- 
tuted, and  may  give  time,  or  make  such  examination,  or 
impose  such  terms  as  to  payment  of  costs  by  the  respondent, 
as  it  may  think  reasonable ;  and  the  substituted  recognizance 
is  to  be  as  efiectual  to  all  intents  as  if  it  had  been  duly 
entered  into  within  the  time  prescribed  by  law. 

§  589.  After  the  decision  of  the  Supreme  Court  or  Dis- 

(J)  It  would  appear  that  the  mistakes  and  omissions  here  alluded  to  are 
not  merdy  finmal,  but  also  include  substantial  defects. 

24 
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Appeals  from  trict  Court  in  relation  to  any  com-iction  or  order  brought 
1»67,Tm!*'  ^^^°t^^  f'e  Court  by  certiorari,  or  by  virtue  of  any  of  the 
three  modca  of  procedure  provided  by  the  Act,  the  Ilegistrar 
of  the  Supreme  Court  or  Clerk  of  the  District  Court  is  to 
certify  such  decision  at  the  foot  of  the  form  of  appeal,  or  on 
the  case  or  otherwise,  and  to  return  the  certificate  to  the 
Justice  vhosc  decision  was  called  in  question. 

Certificate  of  ^  590.  Ill  cases  where  an  appeal,  either  by  case  stated  or 
no^prowcu-  otherwise,  has  not  been  duly  prosecuted,  the  Registrar  or  Clerk 
liid.  is  to  certify  the  same  upon  the  recognizance,  and  to  return 

Form  So.  54.  the  same  to  the  Justices  by  whom  it  was  transmitted,  afler 

the  termination  of  the  sitting  at  which  the  appeal  ought  to 

have  been  prosecuted,  free  from  chai^. 

Execution  ^  591.  Whenever  it  appeal's  from  such  certificate  that  an 

droppel''*'^    appeal  has  not  been  prosecuted,  or  that  a  conviction  or  order 

Ibid.  appealed  against  has  been  affiriucd,  the  Justice  receiWng  it, 

or  any  other  Justice,  may  issue  the  proper  warrant  for  its 

execution,  as  if  no  appeal  had  taken  place,  or  writ  been 

issued. 

Execution  on  ^  oD'Z.  AVhen  the  certificate  shows  that  the  Court  has 

varied  or  amended  tlie  original  conviction  or  order,  the  Jus- 
tice is  to  issue  the  proper  warrant  for  execution  as  if  no 
appeal  had  been  made. 

Order  for  ^  ,'(03,  If  either  party  has  been  ordered,  on  the  decision 

j^.^'  of  the  appeal,  to  pay  costs,  the  order  shall  direct  the  costs  to 

be  paid  to  the  Registrar  of  the  Supreme  Court,  or  the  Clerk 
of  the  District  Court  {as  the  case  may  be),  to  be  paid  orer 
by  him  to  the  party  entitled ;  and  it  shall  also  state  the 
time  within  which  such  costs  shall  be  paid. 

Certificutu  of  ^  .")!)k  If  such  custs  be  not  paid,  the  Registrar  or  Clerk 

Eieo^ioB*"*  ™*J'  '^^'^''y  *'i^  non-payment  (and  in  doing  so  may  me  a 

Hid.  form  given  in  a  schedule  to  the  Act),  and  the  Jnatice  may 

Form  >'o.  56.  eiiforcc  payment   by   warrant   of  distress   or  commitment 
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(which  may  be  in  the  forms  furnished  in  the  schedule) ,  as  if  Fonns  No.  56, 
the  costs  had  been  awarded  by  the  Justice  on  the  original 
adjudication. 

§  595.  In  cases  where  a  conviction  or  order  awarding  im-  Imprisonment 
prisonment  has  been  confirmed^  the   person  against  whom  c^gT^^L 
such  imprisonment  was  adjudged  will  be  liable^  if  he  has  not  Appeals  from 
been  imprisoned^  to  be  imprisoned  for  the  period  adjudged  13^7*^' 33^ ' 
by  the  conviction  or  order ;  but  if  he  has  been  imprisoned 
and  discharged^  he  will  be  liable  to  be  further  imprisoned 
only  for  such  period  as^  along  with  the  time  during  which 
he  has  already  been  in  custody^  will  amount  to  the  period 
adjudged  in  the  conviction  or  order. 

§  596.  No  action  or  other  proceeding  will  lie  against  a  No  action,  &c., 
Justice  for  enforcing  such  conviction  or  order,  by  reason  of  ^^  ®  ®^* 
any  defect  in  it. 

§  597.  Power  is  given  by  the  Act  to  two  Justices  of  the  Estreating 
Peace  to  estreat  the  recognizances  j   (1)  where  a  party  bound  ^h^"*°^" 
by  recognizance  to  prosecute   an   appeal  against  an  order  Sec  34. 
or  conviction  by  which   imprisonment  was   adjudged,  has 
absconded;  or  (2),  where  a  party  bound  to  appear  before  a 
Justice  to  abide  the  judgment  of  the  Court  has  failed  to  do 
so;    or  (3),  where  a  party  bound  to  prosecute  an  appeal, 
and  liable,  either  under  the  original  conviction  or  order, 
or  under  the  order  of  the  Court  of  Appeal,  to  pay  money 
by  way  of  penalty  or  otherwise,  has  no  goods  whereon  to 
levy. 

§  598.  The  two  Justices,  sitting  in  open  Court,  after  such  Howestreated. 
proof  of  notice  to  the  parties  as  is  required  on  estreating  -^ **<'• 
recognizances  under  "  The  Justice  of  the  Peace  Act, 
1866,^'  (sec.  134,)  may  make  an  order  estreating  the 
recognizance  to  such  amount  as  they  shall  think  fit,  and 
for  paying  thereout  any  sum  which  was  directed  to  be  paid 
to  any  party  by  the  original  conviction  or  order,  or  by  the 
order  of  the  Supreme  or  District  Court ;  and  may  thereupon 
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isBue  a  warraiit  for  levyiog  the  same  on  the  goods  of  the 
several  persons  bound  by  the  recognizance. 

Feei.  §  599.  The  fees  to  be  taken  in  respect  of  appeals  and 

Jiu?^  AcT  nnatte"^  relating  thereto  are  specified  in  a  Schedule  to  the 

1867,  ■■  86.      Act ;  and  the  Governor  has  power  to  abolish  or  vary  such 

fees  or  fix  others  by  Proclamation  in  the.  Gazette. 

Ruleiof  §  600.  Power  is  given  to  the  Judges  of  the  Supreme 

l^g^'  Court  to  make  rules  for  the  practice  and  proceedings  on 

appeals  and  cases  stated,  and  other  applications  under  the 

Act;  and  the  practice  of  the  District  Court  in  respect  to 

such  matter  is  to  be  the  same  as  that  of  the  Supreme  Court. 


QVASaiXO    COMSnXMENT   OR   CONVICTION,    HABEAS    CORPUS, 
AND    CERTIORARI. 

Habeag  Corpus. 
Babtai  oa  §  601.  In  cases  where  a  defeudant  is  in  custody  under  a 

commitment  in  which  there  is  a  substantial  and  not  merely 
a  formal  defect  or  illegality,  which  does  not  exist  in  the  con- 
Tiction,  he  may  obtain  his  discharge  by  suing  out  a  writ  of 
Habeas  corpM  ad  subjiciendum,  which  may  be  granted  by  any 
Judge  of  the  Supreme  Court,  and  should  be  directed  to  the 
gaoler  in  whose  custody  the  defendant  is. 


Ulcgal 
mitnunt. 


The  Bpplica-  §  602.  The  application  may  be  made  by  Counsel ;  or  a 

and'hmrr  "^  '"*®  ^^7  move  for  the  writ  on  behalf  of  her  husband ;  and 
where  access  to  the  prisoner  has  been  deaied,  a  motion  by 
his  father  has  beeu  allowed.  The  application  should  be 
Pdej  3SS.  founded  upon  an  affidavit  from  the  prisoner  himself;  or  it 
must  be  shown  that  he  is  so  coerced  as  to  be  uuable  to  make 
one.  A  verified  copy  of  the  conviction  may  be  brought 
before  the  Court,  for  the  purpose  of  defeating  the  commit- 
meut,  even  although  the  Statute  under  which  it  was  made 
has  expressly  taken  away  certiorari,  (the  writ  proper  for 
removing  the  proceedings  of  an  in£siior  triboiul  into  tin 
mperior  one,  to  be  reviewed) , 
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§  603.  The  most  convenient  and  least  expensive  form  of  Form  of  rule, 
application^  is  for  a  rule  calling  on  the  keeper  of  the  prison 
to  show  cause  why  a  writ  of  habeas  corpus  should  not  issue^ 
to  bring  up  the  body  of  the  prisoner,  and  why,  if  the  rule 
should  be  made  absolute,  the  prisoner  should  not  be  dis- 
charged without  the  writ  actually  issuing,  or  the  body  of  the 
prisoner  being  actually  brought  into  Court. 

§  604.  This  form  of  rule,  however,  does  not  prevent  the  If  no  oaoae 
necessity  for  issuing  the  writ  of  habeas,  if  no  cause  should  be  iggues.' 
shown  against  its  issuing.  ^^^^7  ^89. 

§  605.  If  the  writ  issues,  objections  to  its  regularity  ought  Objections  to 
to  be  taken  by  way  of  motion  to  set  it  aside ;  and  so  also  ^ 
ought  any  objection  on  the  ground  of  its  having  been  issued 
through  fraudulent  misrepresentation. 

But  the  Court  will  not,  generally,  quash  the  writ  on 
grounds  which  may  be  set  up,  as  an  answer,  on  the  return. 

§  606.  After  the  writ  of  habeas  is  issued,  it  is  delivered  BeliTerj  and 
to  the  gaoler  or  other  person  having  the  custody  of  the  '®*^*"^' 
prisoner ;  who  thereupon  brings  up  the  body  of  the  prisoner 
and  the  warrant  of  commitment.  The  return  should  set  forth 
the  description  and  authority  of  the  persons  by  whom  the 
commitment  is  made ;  and  the  Court  will  make  no  inferences 
respecting  matters  which  ought  to  have  been  made  the  subject 
of  distinct  and  positive  allegations.  The  return  need  not 
be  verified  by  affidavit,  but  will  be  treated,  primd  facie,  as 
true. 

§  607.  If  the  commitment  appear  to  the  Court  to  be  Qoasbing  and 
illegal  or  insufficient,  on  the  face  of  it,  the  Court  will  quash  Paieys^'sgi. 
it,  and  order  the  prisoner  to  be  discharged ;  or  if  the  rettim 
to  the  writ  be  insufficient,  ambiguous,  or  uncertain,  the 
prisoner  will  be  dischai^ed. 

§  608.  Affidavits  are  admissible  in  such  case,  as  in  cases  Affidayits— 
of  application  to  quash  convictions,  in  order  to  show  a  want  or  ^^^^^^^^ 
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Viiej  400.  excess  of  jurisdictios,  although  they  may  directly  contradict 
facts  stated  in  the  return ,  which,  if  true,  would  show  jurisdic< 
tion,  aod  no  excesa  of  it. 

ConTictian—  ^  609.  If  the  defect  be  not  on  the  face  of  the  commit- 

mtut  be  '       iQCiit,  but  in  the  conviction,  the  defendant,  besides  the  writ 

brought  np.     of  habeas  corpus  to  bring  up  tUo  warrant,  must  also  bring 

the  conviction  before  the  Conrt,  by  certiorari  or  otherwise, 

as  he  must  in  cases  where  he  is  not  in  custody,  but  desires 

the  conviction  to  be  quashed. 

QoMhisg  §  610.  It  may  be  a  question  whether  a  person  who  has 

already  suffered  the  whole  term  of  bis  imprisonment,  under  a 
warrant  of  commitment,  illegal  on  grounds  not  contained  in 
the  conviction  or  order,  ought  not  to  have  it  quashed  before 
he  brings  an  action  against  the  Justices  issuing  it,  (under  the 
Justices  of  the  Peace  Protection  Act,  s.  5) ;  as,  for  instance, 
where  the  commitment  has  exceeded  the  amount  of  punish- 
ment awarded  in  the  conviction. 

If  such  a  proceeding  should  be  deemed  necessary,  it 
would  appear  that  it  might  be  taken  either  by  applying  for  a 
certiorari  to  bring  up  the  conviction,  if  not  filed,  and  the 
commitment,  or  upon  affidavit  showing  the  contents  of  the 
commitment,  and  of  the  conviction,  if  filed. 

Commitmeiit*  §  611.  With  respect  to  commitments  which  are  in  their 
^^Tirt^  nature  convictions, — such  as  commitments  for  contempt  of 
CouTtj  for  profane  swearing  in  the  presence  of  a  constable, 
for  certain  offences  on  tlic  view,  and  for  want  of  sureties  for 
the  peace  or  good  behaviour, — it  would  seem  that  they  may 
with  propriety  be  treated  as  convictions ;  and  that,  therefore, 
they  ought  to  be  filed  with  the  Eegistrar  of  the  Supreme 
Court,  and  thus  become  liable  to  be  quashed,  as  well  as  other 
convictions,  for  substantial  defects. 

Certiorari,  tfc. 
SSS^iSt^''"        5  ^^^-  ^  *="*'  *^*"  "  oonTiction  is  substaotiaUy  invalid, 
time  tot         and  not  merely  informal — ^for  instance,  where  it  differs  from 
•PPmL 
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the  actual  adjudication^  or  shows  no  jurisdiction,  or  no 
offence,  or  an  illegal  punishment  or  penalty, — but  the  defend- 
ant, through  ignorance  or  inadvertence,  has  not,  or  in  case 
of  variance  from  the  actual  adjudication,  has  been  unable,  to 
appeal  within  the  time  prescribed  by  the  Act,  it  would  appear 
that  he  may  apply  to  the  Court  to  quash  the  conviction  for  a 
substantial  defect. 

§  613.  It  has  already  been  mentioned  that  the  means  by  Certiorari  in 
which  a  conviction  or  order  of  an  inferior  Court  is  brought    "^ 
before  the  Court  of  Queen^s  Bench  in  England,  to  be  reviewed, 
is  by  the  writ  of  certiorari,  or  certiorari  facias;   and  the 
right  to  sue  out  this  writ  in  particular  cases,  has  been,  in  a 
great  variety  of  instances,  taken  as  the  test  whether  a  convic-  Test, 
tion  or  order  is  liable  to  be  quashed. 

It  has  already  been  stated  that,  while  the  right  to  appeal  When  taken 
must  be  expressly  given  by  Statute,  the  right  to  a  certiorari  °''^^' 
can  be  taken  away  only  by  express  words;  and  that  the  express 
words  will  not  have  the  effect  of  doing  so  in  cases  of  want, 
or  excess,  of  jurisdiction. 

§  614.   Now,  it   may  be   a  question  whether,  in  New  How  far  ap- 
Zealand,  where,  by  virtue  of  "  The  Justices  of  the  Peace  ^^  Zea]a,nd. 
Act,  1866,'^  sees.  22  and  45,  convictions  and  orders  are  to  be 
drawn  up  formally  when  required,  and  lodged  with  the  Regis- 
trar of  the  Supreme  Court  to  be  filed  by  him,  there  is  any 
necessity  for  the  writ  of  certiorari. 

If  the  conviction  or  order  is  already  filed  in  the  Court, 
the  writ  would  be  useless ;  and  if  not,  the  Magistrates,  on 
application,  would  probably  draw  up  and  lodge  the  docu- 
ment (which  they  would  be  bound  to  do,  subject  to  Mandamus 
and  attachment),  and  so  the  proceedings  would  be  actually 
in  the  Court ;  and  could  be  brought  before  it  either  on  pro- 
duction by  the  Registrar,  or  on  affidavit  by  the  party.  But 
there  seems  to  be  no  doubt  that  a  certiorari  might  issue  to 
the  convicting  Magistrate  to  bring  up  the  proceedings  before 
they  are  lodged  in  the  Supreme  Court,  even  although  the 
other  course  might  be  open  also ;  and  the  language  of  '^  The 
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Appeals  from  Justices  Act,  1867,"  sees.  30  and  82,  alludes  to 
certiorari  as  a  mode  of  proceeding  applicable  in  New  Zealand. 
The  ]2tli  section  also  impliedly  assumes  the  same  thing,  as 
it  provides  that  no  writ  of  certiorari  or  other  writ  shall  be 
required  for  the  removal  of  a  conviction  or  order  in  case  of 
an  appeal  by  case  stated  under  the  First  Part  of  the  Act. 

FrindplM  §  615.  At  all  events,  the  principles  illustrated  in  England 

^^Mj!°  ^y  ^^^  "8*>t  to  the  use  of  the  writ  of  certiorari  are  fully 
applicable  in  the  Colony. 

Bj  iThom  ^  61(>.  A  certiorari  is  always  obtainable  by  the  prosecutor, 

P^"*^  even  when  by  distinct  terms  a  Statute  declares  that  proceed- 
ings shall  not  be  removed  by  that  writ, 

Of*l»oIate  5  Gl"-  The  writ  at  the  suit  of  tlie  Crown,  either  when 

pS**  411  applied  for  by  the  Attorney- General  ex  officio,  or  by  a  private 
prosecutor,  is  of  absolute  right ;  although  when  issued  on  the 
application  of  an  individual  prosecutor  it  may  be  suspended 
on  cause  shown.  It  is  in  the  discretion  of  the  Court  to 
grant  or  refuse  the  rule  to  a  defendant. 

Uode  ofap-  §  618.  An  applicatiou  for  a  rule  nisi  in  Court,  or  for  a 

P  tioa,  summons  by  a  Judge  at  Chambei-s,  to  show  cause  why  the 
writ  should  not  issue,  is  the  ordinary  mode  of  commencing 
the  proceeding ;  and  although  a  rule  nisi  only  be  granted, 
Argnmenton  the  argument  on  that  rule  ordinarily  settles  the  case;  and  if 
ttuDinoni?'  **  ^^  ™ade  absolute  after  argument,  the  conviction  is  quashed 
QiuahiDg.       almost  as  a  matter  of  course,  when  afterwards  brought  up  on 

the  certiorari. 
Practice  in  In  cases,  iu  New  Zealand,  wlierc  the  conviction  or  order 

New  ZMlMid.  ig  already  filed  in  the  Court,  and  can  he  cither  produced  or 
identified  by  afiidavit,  it  would  appear  that  the  rule  or  sum- 
mons might  be  issued  for  quashing  it  forthwith,  and  that  it 
might  be  quashed  accordingly  by  a  rule  absolute  without 
any  writ  of  certiorari. 

OlgeetioiM  §  ^I^-  l^e  objections  to  the  conviction  should  be  set  ont 

wtont  innile.  y^  ^^  yhIb  niti  or  aummona ;  and  it  is  exprewly  provided  by 
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"The  Appeals  from   Justices  Act,  1867,"  s.  30,  that  no  Appeals  from 
objection  on  account  of  any  omission  or  mistake  in  any  such  J^y^^^** 
conviction  or  order  shall  be  allowed,  unless  specified  in  the 
notices  of  appeal  or  for  the  rule  for  issuing  a  certiorari, 

§  620.  The  same  section  of  the  Act  provides,  that  in  case  Amending 
of  any  objection  being  made  on  a  return  to  a  writ  of  cer-  ^^^^^^f^ 
tiorari  [or,  as  it  would  seem,  on  showing  cause  against  the  Ibi^* 
issue  of  the  writ] ,  on  account  of  any  omission  or  mistake  in 
drawing  up  the  conviction  or  order,  if  it  shall  appear  to  the 
Court  that  suflficient  grounds  were  in  proof  before  the  Jus- 
tices to  have  authorized  the  drawing  up  of  the  conviction  or 
order  free  from  the  omission  or  mistake,  the  Court  may 
amend,  and  adjudicate  as  if  no  such  omission  or  mistake  had 
existed. 

§  621.  The  right  to  apply  for  a  certiorari  is  suspended  Siwpexwo  of 
when  both  parties  have  the  right  of  appeal  and  a  fixed  time  ^^if,rari. 
is  given  for  bringing  the  appeal,  but  not  otherwise.  ^^^J  4U. 

§  622.  ITie  Court  may  refuse  to  grant  a  certiorari,  where  Court  may 
the  ground  alleged  for  it  is  more  properly  the  subject  of 
appeal,  or  if  the  objection  was  one  which  ought  to  have  been 
taken  at  the  hearing. 

§  623.  It  seems  unnecessary  to  detail  here  the  practice  Practice  in 
of  the  Supreme  Court  respecting  further  proceedings  on  the  ^"St"* 
writ  of  certiorari.  By  the  rule  of  Court,  Reg.  Gen.,  May, 
1839,  rule  10,  it  is  expressly  provided  that  the  practice  of 
the  Superior  Courts  in  England  with  regard  to  the  writ  of 
certiorari  and  proceedings  thereon,  may  be  followed,  as  far 
as  they  can  be,  consistently  with  the  other  rules  of  the  Court, 
and  the  laws  of  the  Colony. 
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CHAPTEE  VII. 

ISDICTABLB  OFFENCES. 

INTHODUCTOBT. 

^  624.  Indictable  Offences,  as  the  term  implies,  are  those 
offences  in  respect  of  which  the  procedure  by  indictment  can 
be  adopted ;  and  all  oSencea  coming  vithin  the  general  de- 
scriptions of  felony  (which  includes  treason),  and  of  misde- 
meanour, (uulesa,  in  the  latter  case,  the  offence  is  by  Statute 
made  punishable  in  a  summary  manner,)  and  all  attempts  to 
commit  such  felonies  and  misdemeanours,  are  indictable. 

DaBnitionof  §  625.  A  Bill  of  Indictment  is   a   written   accusation, 

specifically  charging  a  particular  person,  or  particular  persons, 
with  such  an  offence  as  above  mentioned;  and  it  is  preferred 
before  a  Grand  Jury,(')  who,  if  satisfied  by  evidence  on  oath 
that  there  is  good  ground  for  putting  any  party  charged 
thereby,  on  his  trial  for  the  offence  specified  therein,  fiud  and 
present  to  the  Court  which  they  have  been  summoned  to 
attend,  a  "  True  Bill ;"  whereupon  the  document  becomes 
an  "Indictment,"  upon  which  the  accused  is  afterwards 
arraigned,  and  to  which  he  is  in  due  course  called  upon  to 
plead  in  open  Court. 

Ditiinotioube-        §  626.  The  distinction  between  felonies  and  misdemean- 
**  ours  is  of  great  practical  importance,  although  the  original 
reasons   for  making  it  arc  scarcely   applicable  to  modem 
times. 

The  only  adequate  definition  of  felony  is,  "  an  offence 
which  at  the  Common  Law  occasioned  a  total  forfeiture  of 
either  lands  or  goods,  or  both,  and  to  which  capital  or  other 
punishment  was  superadded." 

(')  By  "  XliB  IHstrict  CouTta  Act,  1856,"  tliB  Attornej-Ooiier*!  or  > Cravii 
PrOHCutof  it  lubBtitutcd  for  the  Grand  Jury  in  nnf  to  be  tried  mt  sodi 
Coort* ;  and  b;  "  The  Dittiirb«tl  Dirtrioti  Act,  1868"  (•.  9),  u  infbimatiao 
prweatod  at  a  apecial  Sitting  of  the  Supmne  Court  held  nnder  the  Aet,  ie  to 
be  deiwwl  ail  Indictment  io  all  nspeota,  m  if  Ibund  bj  a  Otuid  J1117. 
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§  627.  Misdemeanours  are  offences  which  do  not  occasion  Misdemean- 
any  forfeiture  of  property  to  the  Crown.  ^^"™' 

§  628.  Attainder  (^)  for  treason  still  causes  forfeiture  of  Forfeitupw. 
land  and  goods;   conviction  of  felony  causes  forfeiture  of 
goods ;  and  attainder  of  felony  is  followed  by  a  forfeiture  of 
certain  interests  in  land  also. 

This  distinction  of  offences^  therefore,  must  for  this,  as 
well  as  for  other  reasons  which  will  presently  become  ap- 
parent, be  carefully  noticed. 

N.B. — The  Alphabetical  Digest  will  be  found  to  mark 
the  distinction  in  every  case. 

Among  the  most  common  felonies  are  murder,  larceny^  Examples  of 
burglary,  forgery,  arson,  rape ;  and  among  the  most  common  d^^^J^ouw!!** 
misdemeanours  are,  obtaining  money  under  false  pretences^ 
perjury,  common,  and  some  kinds  of  aggravated,  assaults,  &c. 

Definitions  of  most  of  the  offences  punishable  by  indict- 
ment will  be  found  in  the  Digest. 

Every  breach  of  a  Statute  which  enjoins  or  prohibits  the 
doing  of  any  thing,  without  specifying  the  penalty,  is  a 
misdemeanour;  and  every  attempt,  not  resting  merely  in 
intention,  to  commit  an  offence,  whether  felony  or  misde- 
meanour, if  not  made  a  felony  by  Statute,  is  a  misdemeanour. 

§  629.  The  duties  of  Justices  of  the  Peace  with  respect  to  OnOme  of 
indictable  offences  are  of  a  ministerial  and  not  of  a  judicial  j?^?^*'^' 
character  {^) :  and  they  refer  to  the  receiving  of  informations ; 
the  summoning  or  apprehension  of  the  party  accused ;  the 
preliminary  examination  into  the  charge ;  the  summoning^ 
taking,  and  returning  the  depositions,  of  witnesses;  the  bailing 
or  remanding  of  the  accused ;  the  discharging  of  the  accused^ 
or  his  committal  for  trial ;  or  holding  him  to  bail  to  appear 
at  a  Court  of  competent  jurisdiction,  to  be  tried ;  and  the 
binding  over  the  prosecutor  to  prosecute,  and  the  witnesses 
to  give  evidence,  at  the  trial. 

(')  Attainder  takes  place  on  judgment  of  death  or  outlawry  after  connction. 
(*)  In  England,  the  Justices  hare,  moreoyer,  jurisdiction  when  assembled 
at  tha  Quarter  Sessions,  to  trj  o«rtiin  oUifet  of  indiotaUt  oflbnOM, 
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These  various  duties  are  now  performed  under  the  pro- 
visions of  "  The  Justices  of  the  Peace  Act,  1866,"  sees.  47 
to  76  inclusive,  which  arc  principally  taken  from  the  first 
of  Sir  Joha  Jervis'  Acts,  the  11  and  12  Vict.  c.  42. 

Before  proceeding  to  analyze  those  sections,  it  will  be 
necessary  to  call  attention  to  the  principles  of  the  Common 
Law,  and  the  provisions  of  certain  other  Statutes,  with  respect 
to  the  apprehension  of  offenders  without  warrant. 

APPREHENSION    WITHOUT   WARRANT. 

At  Common  ^  630.  In  Considering  the  cases  in  which  an  offender  may 

Sutuh^  '       ^  apprehended  without  warrant,  a  distinction  is  to  be  made 

between  the  doctrine  of  the  Conunon  Law,  and  the  provisions 

of  Statutes  on  the  suhject ;   and   the  Common  Law  first 

claims  attention. 


^  631.  Although,  as  has  been  stated  iu  a  former  part  of 
this  work  (C.  IV.],  Justices  and  Constables  may  apprehend 
persons  for  offences  committed  in  their  presence,  involving 
breaches  of  the  peace,  which  might  be  punished  as  indictable 
misdemeanours,  the  Common  Law  does  not  ordinarily  permit 
the  apprehension  of  peraons  who  have  committed  misde- 
meanours, without  a  warrant  from  competent  authority. 


§  632.  But  persons  who  have  committed  or  arc  suspected 
to  have  committed  felony,  arc  liable,  at  Common  Law,  to  be 
apprehended  without  any  warrant.  There  is,  however,  a 
substantial  difference  in  this  respect  between  the  powers  of 
private  persons  aud  those  of  officers  or  Justices. 


Bj  priTito  §  633.  Private  persons  of  full  age  (and,  d  fortiori,  Jus- 

Swli"?  C  ^'"^^  "^^  Peace  Officers),  who  are  present  when  any  felony 
B.2,c.l2,e.l.  is  committed,  or  dangerous  wound  given,  are  not  only 
entitled,  but  hound,  on  pain  of  fine  and  imprisonment,  to 
apprehend  the  offender,  and  to  take  him  before  a  Justice  or 
give  him  into  charge  of  a  constable ;  and  in  such  case, 
private  persons  may  justify  breaking  open  doors  in  ponoit 
of  sndi  offender. 
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Moreover,  a  private  person  may  lawfully  lay  hold  on  any  Hawk,  P.O., 
one  whom  he  sees  upon  the  point  of  committing  a  felony,  or  ■B-2,c.12,b.19. 
doing  any  act  which  would  manifestly  endanger  the  life  of 
another,  and  may  detain  such  person  till  it  may  be  reasonably 
presumed  that  he  has  changed  his  purpose. 

A  private  person  may  also  arrest  another  on  suspicion  On  stupicion. 
that  the  latter  has  committed  felony ;  but  he  does  so  at  his 
peril,  and  he  will  be  liable  to  an  action  unless  he  can  prove  (1) 
that  the  felony  was  actually  committed  by  some  one,  and  (2) 
that  there  was  reasonable  ground  for  suspecting  that  the 
felony  was  committed  by  the  particular  person  arrested. 

A  private  person  cannot,  on  mere  suspicion,  justify  break- 
ing open  doors  to  arrest  any  one,  even  for  felony. 

§  634.  In  addition  to  these  duties  and  powers  of  private  By  Peace 
individuals,  Peace  Officers  may,  on  a  reasonable  charge  being  ^^^"• 
made  of  felony,  or  of  dangerous  wounding  whereby  a  felony 
is  likely  to  ensue,  arrest  a  suspected  person  without  warrant ; 
and  although  it  should  afterwards  turn  out,  not  only  that 
the  person  was  innocent,  but  that  no  such  offence  had  in  fact 
been  committed,  such  officers  are  justified  by  the  Common 
Law  both  in  making  the  arrest  itself,  and  in  breaking  open 
doors  in  order  to  effect  it.  But  this  is  a  power  which  must 
be  exercised  by  peace  officers  with  discretion  and  caution, 
and  upon  fair  reasonable  grounds :  and  if  a  constable  is 
guilty  of  any  excess  or  abuse  of  power,  or  of  any  unnecessary 
delay  in  taking  the  person  arrested  before  the  Justices,  he 
will  be  liable  to  an  action  at  the  suit  of  such  person. 

§  635.  Also,  according  to  the  Common  Law,  if  a  hue  On  hue  and 
and  cry  be  raised,  (which  is  a  pursuit  of  felons  with  horn  *^' 
and  voice,)  all  persons  joining  in  it,  whether  a  peace  officer 
be  present  or  not,  are  justified  in  apprehending  the  party 
pursued,  and  breaking  open  doors  if  he  take  refuge  in  a  house 
and  admittance  be  revised,  even  though  it  should  turn  out 
that  the  accused  is  innocent,  or  no  felony  had  in  fact  been 
committed.  But  any  person  who  wantonly  or  maliciously 
raises  a  hue  and  cry  without  cause^  is  liable  both  to  punish- 
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ment  by  fine  and  imprUonment,  and  to  an  action  by  the 
party  injured. 

'  \BMatqrj  §  gSg.  Besides  the  foregoing  cases  in  which  an  arrest 

-r'      *'.         without  warrant  may  be  made  by  virtue  of  the  Common  Law, 

there  are  various  felonies  and  misdemeanours  with  respect  to 
which  express  statutory  powers  are  given  to  all  persons, 
whether  constables  or  not,  to  arrest  offenders  without  war- 
rant. Those  cases  will  be  found  specified  in  the  Alphabetical 
Digest  of  indictable  offences. 

Lwoeny  Act  §  637.  By  "  The  Larceny  Act,  1867,^'  s.  102,  any  person 
found  committing  any  offence  punishable  either  on  indict- 
ment or  on  summary  conviction  under  the  Act  (except  only 
angling  in  the  day-time),  may  be  apprehended  by  any  person 
without  warrant. 


§  638.  By  "  The  Malicious  Injuries  to  Property  Act, 
^^JJL^  1867,''  s.  61,  any  person  found  committing  an  indictable 
offence  (or  one  punishable  on  summary  conviction)  may  be 
immediately  apprehended,  without  warranty  by  a  peace 
officer,  or  the  owner  of  the  property,  or  some  one  authorized 
by  him. 

14andl5yiot.  §  639.  Lord  Campbell's  Act,  the  14  and  15  Vict. 
SffOTcwinthe  ^'  ^^^  adopted  in  this  Colony  by  "  The  English  Acts  Act, 
niglit.  1854,"  provides  (s.  11), (^)  with  respect  to  offences  committed 

in  the  night,  namely  between  9  p.m.  and  6  a.m.,  that  it  shall 
be  lawftil  for  any  one  to  apprehend  any  person  who  shall  be 
found  committing  any  indictable  offence  (whether  felony  or 
misdemeanour)  in  the  night,  and  to  convey  him  or  deliver 
him  to  some  constable  or  other  peace  officer,  in  order  to  his 
being  conveyed,  as  soon  as  conveniently  may  be,  before  a 
Justice  of  the  Peace,  to  be  dealt  with  according  to  law. 

No  prerious  §  640.  In  all  cases  where  an  offender  or  person  suspected 

infonnfttioD.    to  be  an  offender  may  be  arrested  without  warrant,  it  is  un- 

(>)  This  ii  one  of  the  Mctioni  of  the  Act  which  remaini  unrepeftled  bj 
*<  13m  ladioli^  OftiiM  l«to  B^mU  Act,  isar,*' S^hMlaU  B. 
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necessary  tliat  any  charge  by  way  of  information  or  complaint 
should  have  been  laid  beforehand ;  but  in  order  to  obtain  a 
summons  or  a  warrant  of  apprehension^  it  is  necessary  to  lay 
a  charge  by  way  of  information  or  complaint. 

§  641.  Indeed;  it  would  seem  convenient  that  such  an  Information 
information  should  be  laid  after  an  apprehension  without  ^tiiout^ 
warranty  before  the  Justices  should  proceed  to  the  examina-  warrant. 
tion  of  the  accused. 

§  642.  In  the  case  of  an  arrest  by  a  private  person^  such  Making 
person  ought  to  take  the  party  arrested,  forthwith,  before  a  ^^°^^^' 
magistrate,  and  prefer  the  chaise ;  or  should  give  him  into 
the  custody  of  a  constable.     In  such  cases,  or  if  the  constable  -  * 

originally  arrested  the  prisoner  himself,  the  charge  ought  to 
be  entered  at  the  police  station,  or  by  the  proper  officer,  in  a 
book  or  paper  kept  for  that  purpose;  and  the  prisoner  should 
be  brought  up  at  the  earliest  convenient  opportunity  before 
the  magistrate ;  and  the  officer,  if  he  has  received  the  charge 
from  a  private  person,  ought  to  give  such  person  notice  of 
the  time  at  which  he  ought  to  appear  before  the  magistrate. 

§  643.  Unnecessary  delay  in  bringing  the  prisoner  before  Delay, 
a  magistrate  is  good  ground  of  action  against  the  constable. 

PREFERRING   THE    CHARGE,    INFORMATION,    ETC. 

§  644.  In  order  to  secure  the  appearance  of  a  person  who  GenenUy* 
has   committed,  or  is   suspected  of  having  committed,  an 
offence,  and  who  has  not  been  apprehended  without  warrant, 
(in  such  cases  as  are  mentioned  in  the  last  chapter,)  the  first 
step  is  to  lay  an  information  or  complaint. 

§  645.  In  general,  there  is  no  prescribed  time  within  Within  what 
which  a  charge  for  the  commission  of  an  indictable  offence    ^^' 
must  be  preferred;   but  there  are  a  few  Statutes  creating 
offences  which  specially  provide  that  prosecutions  in  respect 
of  them  shall  be  commenced  within  a  given  time.    The  prin- 
cipal of  these,  if  not  the  only  ones^  affecting;  the  Colony^  are 
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the  Riot  Act,  1  Greo.  I.  St.  2,  c.  5  {ante,  §  209,  fee),  which,  by 
8.  8,  provides  that  no  person  shall  be  prosecuted  under  the 
Act,  unless  the  prosecution  be  commenced  within  twelve 
months  from  the  commission  of  the  oflTence ;  the  Act  against 
illegal  training  to  the  use  of  arms,  60  Geo.  III.  and  1  Geo. 
IV.  c.  1,(^)  which  limits  the  commencement  of  prosecutions 
to  six  calendar  months  after  the  offence  committed;  and 
"The  Customs  Regulations  Act,  1858,''  which,  by  sec.  212, 
limits  proceedings  in  respect  of  any  offence  against  that  Act, 
or  any  other  Act  relating  to  the  Customs,  to  three  years  after 
the  date  of  the  offence  committed. 

ByNrbom  §  646.  In  every  case,  except  where  the  Statute  creatiug 

^fr  the  offence  specially  directs  by  whom  the  charge  shall  be 

preferred,  which  is  rare,  it  is  open  to  any  one  to  lay  an  infor- 
mation for  an  indictable  offence. 
Offenccsunder  By  "The  Customs  Regulation  Act,  1858,''  s.  211,  no 
InM  Act"  indictment  or  information  is  to  be  preferred  for  any  offence 
again;st  that  Act  or  any  other  Act  relating  to  the  Customs, 
unless  by  the  direction  of  the  Commissioner :  and  by  "  The 
Arms  Act,  I860,"  s.  60,  no  indictment  or  information  shall 
be  preferred  or  proceedings  instituted  against  any  person  for 
a  felony  or  misdemeanour  under  the  Act,  except  at  the  in- 
stance of  a  person  duly  authorized,  either  generally  or  specially 
in  that  behalf,  by  the  Governor,  by  writing  under  his  hand. 

Against  §  647.  An  information  for  an  indictable  offence  may  be 

whom.  IjjI^  against  any  person  capable  of  committing  the  offence ; 

and  in  some  cases  it  may  be  laid  against  Corporations  aggre- 
gate, for  breach  of  their  duty  by  negligence  or  misconduct, 

PrioeipalBand  §  648.  It  may  be  laid  against  those  persons  who  actually 
loeeflflones.  commit  the  offence,  or  those  who  are  within  reach,  aiding  and 
abetting,  (and  who  are  called  principals  in  the  second  degree,) 
or  those  who  were  accessories  before  the  fact  by  procuring, 
counselling,  or  commanding  the  commission  of  the  offence, 
or  those  who  were  accessories  after  the  fact,  by  knowingly 
comforting,  receiving,  concealing,  and  assisting  the  offender. 

(I)  It  leems  doubtfal  whether  this  Act  is  applicable  to  the  Colon  j. 
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§  649,  With  respect  to  the  capacity  to  commit  offences,  in&nu. 
infants  under  seven  years  of  age  are  conclusively  presumed  ty 
law  to  be  incapable  of  crime ;  but  with  regard  to  children 
between  seven  and  fourteen,  although  they  are  to  be  deemed 
primd  facie  irresponsible,  yet  the  presumption  of  innocence 
may  be  rebutted  by  satisfactory  evidence  of  the  eitistence  of 
a  mischievous  discretion,  A  Justice  of  the  Peace,  however, 
before  committing  a  child  under  fourteen,  ought  to  fake  care 
that  there  is  clear  evidence  of  suflScient  understanding  op 
malice  to  manifest  a  discretion  to  do  mischief. 

An  infant  under  fourteen  is  conclusively  presumed  incap-  B»p«. 
able  of  committing  rape ;  but  such  infant  may  be  a  principal 
in  the  second  degree  by  aiding  and  abetting,  if  a  mischievous 
discretion  be  made  out. 

There  are  some  cases  of  indictable  misdemeanour,  as  for  a  NonfeMinw. 
mere  nonfeasance  (other  than  breach  of  duty  to  do  certain 
things  by  reason  of  tenure),  in  respect  of  which  an  infant 
remains  irresponsible  till  he  attains  the  full  age  of  twenty- 
one  years. 

5  650,  In  the  next  place,  as  regards  lunatics,  an  informa-  Lmutioi. 
tion  may  well  be  laid  against  a  person  supposed  to  be  a 
lunatic ;  and  the  proper  course  to  be  adopted  by  a  -Tustice 
before  whom  a  supposed  lunatic  is  charged  with  an  indictable 
offence,  is  to  proceed  as  if  he  were  sane,  and  if  there  be 
sufficient  evidence  that  the  alleged  lunatic  has  committed 
the  offence,  to  secure  his  presence  at  a  trial,  so  that  if  the 
Jury  should  find  that  he  is  insane  at  the  time  of  arraignment, 
or  was  so  at  the  time  of  the  commission  of  the  offence,  ho 
may  be  dealt  with  according  to  law.(>) 

§651.    As   to   persons   under   coercion,  any  one   who,  Penoni  onto 
through  an  irresponsible  agent,  procures  or  causes  the  com-  *"•''""'•  * 
mission  of  an   indictable  offence,  is  himself  liable  to  be 
charged  as  principal,  though  not  present  when  the  offence 
was  committed.  /e^^^  ^ 

(*)  If  the  Bceuied  kppean  to  bo  a  daogeroui  lonatic,  it  might  bo  mar^i^,,,'-'^^  •  vl 
proper  to  prooeed  agiiiin  him  imdev  "  The  Lunatic*  Aet^  106B."    Bm 
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Married 
women. 


A  mamed  woman  who  takes  part  in  the  commission  of  a 
felony  in  the  presence  of  her  husband,  is  generally  presumed 
by  law  to  have  been  acting  under  his  coercion,  and  is  there- 
fore not  liable  to  conviction ;  but  if  she  commits  the  crime  in 
her  husband's  absence,  though  by  his  order  or  procurement, 
she  will  be  responsible.  And  the  general  presumption  pf 
coercion  may  be  rebutted  by  evidence  showing  that  the  wife, 
though  in  the  presence  of  her  husband,  was  principally  instru- 
mental, or  acted  voluntarily,  in  the  commission  of  the  crime. 


Miadexnean- 
ours. 


£zoeptiou8. 


§  652.  It  would  seem  that  this  presumption  of  coercion 
does  not  apply  to  any  misdemeanours,  and  that  in  respect  of 
such  offences  husband  and  wife  acting  together  may  generally 
be  indicted  together ;  and,  moreover,  the  wife  is  not  excused 
on  the  score  of  coercion  with  respect  to  felonies  which  are 
prohibited  by  the  law  of  nature,  or  are  very  heinous  in  their 
character,  such  as  treason  and  murder. 

And  in  all  cases  where  there  is  satisfactory  evidence  of 
an  indictable  offence  committed  by  husband  and  wife  together, 
unless  the  presumption  of  law  be  clearly  and  beyond  all 
doubt  applicable,  the  examining  Justice  ought  to  leave  the 
decision  of  the  question  of  coercion  to  the  trial. 


Aoccssories 
Act,  1867. 


Sec.  1. 


Seo.  2. 


§  653.  With  respect  to  proceedings  against  accessories  to 
felonies,  distinctions  which  formerly  existed  are  abolished 
under  "  The  Accessories  Act,  1867;"  and  such  offenders  may 
now  be  charged,  examined,  and  tried,  either  separately  or 
along  with  the  principal. 

As  regards  accessories  before  the  fact,  the  Statute  just 
mentioned  provides  (by  see.  1),  that  any  accessory  before 
the  fact  to  any  felony,  whether  a  felony  at  Common  Law  or 
by  Statute,  may  be  indicted,  sued,  convicted,  and  punished 
as  if  he  were  a  principal  felon. 

The  second  section  provides  that  any  one  who  counsels, 
procures,  or  commands  another  to  commit  any  felony, 
whether  statutory  or  at  Common  Law,  shall  be  guilty  of 
felony,  and  may  be  indicted  and  convicted  as  an  accessory 
before  the  fact,  either  with  the  principal  felon  or  after  his 
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conviction,  or  mav  be  indicted    and   convicted  for  a  sub-  Accessories 
stantive  felony,  whether  the  principal  has  been  convicted  or  ^^^*  ^®^^* 
is  amenable  to  justice  or  not,  and  punished  as  an  accessory  Sec.  2. 
before  the  fact  might  be  punished  if  convicted  as  such.    There 
are  similar  provisions  in  the  third  section  as  to  accessories  Sec.  3. 
after  the  fact.     Persons,  also,  who  aid,  abet,  counsel  or  pro- 
cure the  commission  of  any  misdemeanour,  may  be  tried, 
indicted,  and  punished  as  principals. 

§  654-.  In  high  treason,  and  crimes  under  felony  (i.e..  No  accessories 
misdemeanours), there  are  no  accessories;  but  all  participators  ^g^^"** 
are  equally  responsible  as  principals. 

Information, 
§655.    The   information  must  be   for  some   indictable  Place  of 
oflTence  over  which  the  Supreme  Court  of  the  Colony  has^^®"*** 
jurisdiction;  and  that  includes  not  only  felonies  and  mis- 
demeanours committed  within  the  Colony,  but  also  such  as  Out  of  Colony, 
have  been  committed  on  the  sea,  or  within  the  jurisdiction  of  ^^i^?^^^^*^' 
the  Admiralty,  by  a  person  who  is  in  or  is  supposed  to  be  in 
the  Colony — or  murders  and  manslaughters  where  the  death 
only  occurs  in  the  Colony,  but  the  stroke,  or&c,  was  given  on  18  and  19 Vict, 
the  sea,  or  elsewhere  out  of  the  Colony, — or  where  the  death  ®*  ^^*  '*  ^^* 
was  on  the  sea  and  the  stroke  out  of  the  Colony,  but  the 
oflTender  has  come  into,  or  is  suspected  to  be,  in  the  Colony. 
Moreover,  by  the  provisions  of  the  18  and  19  Vict.  c.  91,  s.  21, 
an  information  will  lie  in  the  Colony  against  any  British  sub« 
ject  found  there  charged  with  any  crime  or  oflPence  committed 
on  board  any  British  ship,  on  the  high  seas,  or  in  any  foreign 
port  or  harbour,  or  against  any  person,  not  a  British  subject, 
found  there  and  charged  with  having  committed  any  crime 
or  offence  on  board  of  any  British  ship  on  the  high  seas.  \}) 

(^)  Besides  the  cases  above  enumerated,  there  are  provisions  made  by  the 
6  and  7  Yiet.  c.  94,  amended  by  '*  The  Foreign  Jurisdiction  Act  Amendment 
Act,  1865,"  empowering  Her  Majesty  to  give  authority  to  the  Courts  of  par- 
ticular Colonies  to  deal  with  persons  sent  from  places  out  of  Her  Majesty's 
Dominions  within  which  she  has  power  and  jurisdiction  by  virtue  of  treaties, 
&c.,  who  are  charged  with  the  commission  of  offences  within  such  places.  At 
present  it  would  seem  that  the  proTisions  of  this  Act  have  not  been  applied 
to  the  Colony  of  New  Zealand, 
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Before  whom         §  656.  The  information  may  be  laid  before  any  one  Jus- 

"*  tice  of  the  Peace.     It  ought  ordinarily  to  be  laid  before  the 

Resident  Magistrate^  or  the  regularly  sitting  Justices,  at 

ordinary  hours ;  but  in  emergency,  it  can  be  laid  before  any 

Magistrate  at  any  time. 

May  be  laid  §  657.   The  information,  if  necessary,  may  be  laid  on 

on  Bonday.      Sunday  as  well  as  on  other  days ;  for  any  Justice  may,  by 

the  express  provision  of  the  116th  section  of  "  The  Justices 

of  the  Peace  Act,  1866,'^  issue  a  warrant  of  apprehension  or 

a  search  warrant  on  Sunday. 

Inwritiogand  §  658.  When  a  charge  or  complaint  for  any  indictable 
pw^not^in*"  oflfence  is  made  before  one  or  more  Justices,  if  the  person 
eadodj,  charged  be  not  already  in  custody,  the  information  must  be 
,.*49.  'in  writing,  (30)  on  the  oath  of  the  informant  or  of  some 

Form  No.  69.  -intness  or  witnesses. 

Daeoription  of       §  659.  The  oflPender  should  be  suflSciently  described  for 
0  en  er.         ^j^^  purpose  of  identification  (see  §  398) ;  and  it  should  be 
stated  that  he  has  committed,  or  is  suspected  to  have  com- 
mitted, an  indictable  offence. 

Description  of  §  660.  In  describing  the  offence  charged  in  an  informa- 
offenoe.  ^j^^  f^^  ^^  indictable  offence,  the  same  technical  accuracy  is 

not  required  as  in  the  warrant  of  apprehension,  or  as  in  an 
information  for  an  offence  punishable  on  summary  con- 
viction; although  it  is  proper  that  it  should  substantially 
indicate  what  the  offence  is,  in  respect  of  which  the  charge  is 
made,  according  to  the  definitions  to  be  found  in  the  Alpha- 
betical Digest. 

Sereral  offend-  §  661 .  The  information  need  not  be  limited  to  one  offender 
offenceT*^       or  one  offence,  but  may  be  laid  against  several  offenders 

committing  the  same  offence^  or  against  the  same  person  for 

several  offences. 
No  objection         It  is  expressly  provided  by  the  Act  that  no  objection  shall 
^^^^  1S!  ^  allowed  to  the  information  or  complaint  for  any  alleged 
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defect  in  substance  or  form,  or  for  any  variance  between  it  j.p.  Act,  1866, 
and  the  evidence  adduced  on  the  part  of  the  prosecution  '*  ^' 
before  the  Justice  or  Justices  who  take  the  examination  of 
the  witnesses ;  but  if  any  variance  appear  to  the  Justices  to 
have  misled  the  accused,  they  may  adjourn  the  case,  admitting 
him  to  bail  or  remanding  him. 

§  662.  Information  is  sometimes  given,  in  cases  of  murder  Djingdeelin^ 
or  manslaughter  by  the  dying  person ;  whose  statement^  °** 
though  not  upon  oath,  and  made  in  the  absence  of  the 
accused,  whether  orally  or  in  writing,  and  reported  by  some 
one  who  heard  it,  is  admissible  evidence  to  prove  the  cause 
of  death,  if  at  the  time  such  dying  person  had  no  hope  of 
recovery,  and  if  he  was  a  person  whose  testimony,  had  he 
lived,  would  have  been  receivable  in  a  Court  of  Justice. 
(See  antey  §  55.) 

§  663.  In  such  cases,  it  is  of  course  desirable  that  the  Note  in 
statement  should  be  written  down,  and,  if  possible,  signed  by  ^^o ono«!ui 
the  dying  person  ;  but  in  the  absence  of  the  accused,  no  oath 
need  be  administered,  even  if  a  magistrate  be  present ;  as  that 
would  give  the  statement  no  additional  value.     But  when 
the  circumstances   will  permit,  without   danger  or  impro- 
priety, it  is  desirable,  even  after  such  a  statement,  that  the 
accused  or  suspected  person  should  be  confronted  with  the  Confronting 
dying  person  in  presence  of  a  magistrate,  and  the  deposition  •^"^■^' 
of  the  dying  person  taken  on  oath  by  the  magistrate ;  the 
accused  having  an  opportunity  of  cross-examining ; — and  in 
Buch  case,  after  the  death  of  the  person  making  it,  the  deposi- 
tion will  be  admissible,  as  other  depositions  duly  taken  under 
the  Act,  even  although  it  should  turn  out  that  the  deceased 
was  not  under  such  an  anticipation  of  death  as  would  have 
rendered  his  dying  declaration  admissible. 

§  664.  In  cases  when  it  is  made  to  appear  to  a  Justice^  Parpetontioii 
that  a  person,  dangerously  ill  and  unable  to  travel,  can  give  o^*^*"«*^y' 
information  respecting  an  indictable  offence,  the  Justice  may 
proceed, — as  it  would  appear,  even  before  information  laid, — 
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to  take  a  deposition  for  the  perpetuation  of  such  person's 
evidence,  under  "  The  Law  Amendment  Act,  1868/' 


Defect  of  law 
as  to  deposi- 
tions. 


§  665.  ''  The  Justices  of  the  Peace  Act,  1866,"  left  the 
law  on  the  subject  of  reading  depositions  at  the  trial  as  it 
stood  under  Sir  John  Jervis'  Act,  (11  and  12  Vict.  c.  42,) 
without  any  provision  for  the  case  of  persons  dangerously  ill 
or  unable  to  travel,  who  are  able  to  give  material  and  im- 
portant information  relating  to  some  indictable  offence,  but 
where  it  is  not  practicable  or  permissible  to  take  a  deposition 
with  all  the  formalities  required  by  the  Act. 


Statement 
under  Law 
Amendment 
Act,  1868. 

Pftamble — 
object. 


§  666.  To  meet  this  defect  a  mode  of  proceeding  was 
introduced  by  ^^The  Law  Amendment  Act,  1868,''  s.  2, 
which  recites  the  occasion  for  the  enactment,  and  affirms 
that  "  it  is  desirable,  in  the  interests  of  truth  and  justice,  that 
means  should  be  provided  for  perpetuating  such  testimony, 
and  for  rendering  the  same  available  in  the  event  of  the  death 
of  the  person  giving  the  same,  or  in  the  event  of  there  being 
no  reasonable  probability,  at  the  time  of  the  trial  of  the 
accused  person,  that  the  person  giving  the  same  will  ever  be 
able  to  travel  or  to  give  evidence.'' 


When  state-  §  667.  The  circumstances  under  which  a  Justice  may 

ment  maj  be  ^g  g^jjj  evidence  are,  when  it  is  shown  to  his  satisfaction 
taken.  .  , 

that  a  person  who  is  dangerously  ill,  and  who,  in  the  opinion 

Sec.  2.  of  a  registered  medical  practitioner,  is  not  likely  to  recover 

from  such  illness,  is  able  and  willing  to  give  some  material 
information  relating  to  an  indictable  offence,  or  relating  to 
any  person  accused  of  such  an  offence,  and  it  is  not  prac- 
ticable for  any  Justice  to  take  an  examination  or  deposition 
according  to  the  provisions  of  "  The  Justices  of  the  Peace 
Act,  1866." 


Form  of  state-        §  668.  Under  such  circumstances,  a  Justice  may  take,  in 

F*m  No  60   ^^^^S>  *^®  statement,  on  oath  or  affirmation,  of  the  sick 

person,  and  subscribe  the  same ;  adding,  by  way  of  caption, 

a  statement  of  his  reason  for  taking  it,  and  of  the  day  and 
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place  wheu  and  where  it  was  takeu ;  and  of  the  names  of  the 
persons,  if  any,  present  at  the  taking  thereof. 

§  669.  If  the  statement  so  taken  refers  to  any  indictable  TnmsmiBaion. 
oflence  for  which  any  person  is  already  committed,  or  bailed  Law  Amend- 
to  appear  for  trial,  the  Justice  is  to  transmit  it  with  the  J^    ^^' 
caption,  to  the  proper  officer  of  the  Court  where  such  person 
is  to  be  tried. 

In  other  cases,  the  Justice  is  to  transmit  the  statement 
with  the  caption  to  the  Registrar  of  the  Supreme  Court  in 
the  Judicial  District  within  which  it  was  taken,  or  if  there 
be  more  than  one  Supreme  Court  Office  in  such  district,  to 
the  Registrar  or  Deputy  Registrar,  at  the  office  of  the 
Supreme  Court  nearest  to  the  place  at  which  it  was  taken. 

§  670.  The  Registrar  is  to  preserve  and  file  the  statement  Filing  and 
of  record,  and  to  produce  it  at  the  trial  of  any  oflFender  or  P^^^^^^^^g- 
oflTence  to  whom  or  to  which  it  may  relate. 

§  671 .  At  such  trial,  if  it  be  proved  that  the  party  who  made  Proof  before 
the  statement  is  dead,  or  that  there  is  no  reasonable  pro-  ad™w»oa  »t 
bability  that  he  will  ever  be  able  to  travel  or  give  evidence,  (i)  jj^ 
and  further,  that  reasonable  notice  of  the  intention  to  take  Notice, 
such  statement  has  been  served  upon  the  person,  (whether 
prosecutor  or  accused,)  against  whom  it  is  proposed  to  be  read 
in  evidence,  and  that  such  person  or  his  Counsel  or  Solicitor 
had,  or  might  have  had,  if  he  had  chosen  to  be  present,  full 
opportunity  of  cross-examining  the  i)er8on  who  made  it,  then 
the  statement  may  be  read  in  evidence,  for  or  against  the 
accused,  without  further  proof,  if  it  purports  to  be  signed  by 
the  Justice  before  whom  it  purports  to  be  taken.  (-) 

(')  It  is  necessary  to  take  care  to  prove  the  identity  of  the  person  so  proved 
to  be  dead  or  unable  to  travel  with  the  person  -who  made  the  statement  produced 
at  the  trial.  In  a  case  of  bigamy  which  was  tried  at  Nelson,  and  was  reported 
vfhile  these  pages  were  going  through  the  press,  a  medical  practitioner 
swore  that  a  material  witness  at  Christchurch  was  too  ill  to  travel ;  but  he  mm 
unable  to  prove  that  she  was  the  person  whose  sworn  deposition  uras  pro* 
duced  at  the  trial,  and  the  result  was  a  verdict  of  acquittal  directed  by  the 
Judge. 

(-")  It  is  to  bo  observed  that  no  provision  is  made  for  bringing  a  statement 
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Objection  to  §  672.  If  the  contents  of  the  statement,  however,  be  such 

eontenta.  ^  would  not  have  constituted  admissible  evidence  if  orally 
stated  by  the  witness  on  oath  at  the  trial,  it  would  seem  clear 
that  the  fact  of  their  being  put  in  the  form  of  a  written 
statement  will  not  make  them  admissible,  as  for  instance  if 
they  are  mere  matters  of  hearsay. 

Statute  to  be  §  673.  The  provisions  of  the  Act  would  need  to  be  most 
lowed.^  ^ '  scrupulously  followed,  in  order  to  render  such  a  statement 
admissible,  especially  against  the  accused ;  and  if  taken  in  the 
absence  (rf  the  accused,  and  without  cross-examination,  it 
would  be  properly  open  to  comment,  especially  if  it  should 
appear  to  have  been  elicited  by  anything  like  leading  ques- 
tions or  suggestions.     (See  §  147.) 

CiTfl  proceed-  §  674.  Though  Justices  are  generally  bound  to  receive 
ings  pending,  information  and  proceed  thereupon,  it  seems  to  be  established 
that  they  ought  not,  as  a  general  rule,  to  entertain  charges 
arising  out  of  civil  proceedings,  such  for  instance  as  a  charge 
of  perjury  in  the  course  of  those  proceedings,  or  of  larceny 
of  goods,  or  obtaining  goods  by  false  pretences,  or  forgery, 
Paley  p.  81.  when  the  goods  or  documents  are  the  subject  of  civil  pro- 
ceedings still  pending, — except  for  the  purpose  of  holding  the 
accused  person  to  bail ; — unless,  indeed,  the  trial  of  the  civil 
cause  has  been  postponed  for  the  express  purpose  of  allowing 
the  criminal  charge  to  be  disposed  of  in  the  first  instance. 

under  these  statutory  provisions  before  a  Grand  Jury.  Its  use  is  limited  to 
the  trial,  which  does  not  commence  till  arraignment  on  indictment  found. 

MoreoTer,  such  statutory  statement,  if  mode  before  the  apprehension  or 
examination  of  any  accused  person,  cannot,  it  would  seem,  be  used  at  the  ex- 
amination for  the  purposes  of  the  prosecution  or  of  the  accused,  howerer 
material  it  may  be. 

Again,  if  the  statement,  however  important  as  to  the  proof  of  the  corpus 
deUeti,  (the  offence  itself,)  be  made  before  any  person  is  accused  or  suspected, 
or  if  a  dying  person  gives  the  first  intimation  as  to  the  person  who  committed 
the  offence,  the  notice  cannot  be  given,  which  is  indispensable  to  make  the 
■Mtment  admissible. 

la  cases  of  urgency,  it  might  be  weU  for  a  Justice  to  take  the  sick  person's 
statement,  without  previous  notice,  for  purposas  of  information ;  and,  on  the 
discovery  of  the  probable  offender,  to  give  him  notice,  and  then  take  the  state- 
ment  again,  regularly,  under  the  Act. 
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§  675.  When  a  person  is  charged  before  Justices  with  an  Offence 
oflFence  punishable  on  summary  conviction,  but  the  evidence  J^,]^^^y 
clearly  shows  that  an  indictable  offence  has  been  committed,  charmed- 
it  would  seem  the  duty  of  the  Justices  to  cause  proceedings  indiot^S! 
to  be  instituted  for  the  indictable  offence,  and  to  abstain  from 
proceeding  to  summary  conviction ;  and  it  is  expressly  pro- 
vided, with  respect  to  cases  of  assault  and  battery,  by  "  The 
Justices  of  the  Peace  Act,  1866,^^  s.  17 ^  that  if  the  Justices 
find  the  assault  complained  of  to  have  been  accompanied  by 
any  attempt  to  commit  a  felony,  or  are  of  opinion  that  from 
its  aggi'avated  nature,  or  any  other  circumstance,  it  is  a  fit 
subject  for  prosecution  by  indictment,  they  are  to  abstain  fit)m 
adjudicating  thereon,  and  ai'e  to  deal  with  the  matter  as  an 
indictable  offence. 

APPREIIEXSIOX,    SUMMONS,    AND    SEARCH    WARRANT,   AFTER 

INFORMATION. 

§  676.  When  a  charge  is  made  before  any  Justice  against  Warrant  of 
any  person  for  having,  within  the  local  limits  of  his  juris-  ^^^^^ 
diction,   (which    at   present    comprise  the  whole   Colony,)  J.P. Act,  1866, 
committed    any   indictable  offence,  or   when   a  charge  is  *' 
made  that  any  person  guilty,  or  suspected  to  be  guilty, 
of  having  committed  such  offence  elsewhere,  is  residing, 
or  is   suspected  to   be  residing,  Avithin   such  jurisdiction, 
and  such  person  is  not  already  in  custody,  the  Justice  may 
issue  his  warrant  (4)  to  apprehend  him,  and  cause  him  to  Form  No.  17. 
be  brought  before  himself,  or  some  other  Justice  of  the  Peace, 
to  answer  the  charge,  and  to  be  further  dealt  with  according 
to  law. 

Observations  have  been  already  made  {§§  39-41)  as  to 
the  jurisdiction  of  Petty  Sessions  in  such  matters,  and  the 
cases  in  which  such  charges  should  be  examined  at  Petty 
Sessions. 

§  677.  But  the  Justice  to  whom  the  charge  is  preferred  Summons  in 
may,  if  he  think  fit,  proceed  by  summons,  instead  of  warrant  ingi;^^^, 
of  apprehension,  in  the  first  instance;  and  in  the  exercise  oillM, 
theii^  discretion,  Justices  would  probably  think  it  right  to 
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adopt  this  course  rather  than  the  other,  in  cases  of  a  doubtful 
or  not  very  'serious  character ;  except  when,  from  the  nature 
of  the  charge,  or  the  character  of  the  party  accused,  there 
might  be  reasonable  ground  to  fear  that  he  would  abscond, 
if  not  apprehended. 

Form  of  sum-        §  678.  The  summons,  (2)  issued  by  the  Justice,  must  be 

Fonn  No.  16.  directed  to  the  party  charged,  and  must  contain  a  short 

statement  of  the  matter  charged,  and  require  the  party  to 

appear  at  a  time  and  place  mentioned  in  it,  before  such 

Justices  as  may  then  be  there. 

Sorrice.  §  679.  The  summons  in  such  cases,  as  in  cases  of  sum- 

s.li2.  '       'mary  convictions  (§  303),  is  to  be  served  by  the  constable 

or  other  person,  not  being  the  informant,  employed  to  serve 

the  same,  by  delivering  such  summons  to  the  person  to  whom 

it  is  directed,  or  by  leaving  it  at  his  last  or  most  usual  place 

of  abode,  with  some  inmate  of  the  house  appearing  to  be 

above  the  age  of  fourteen  years. 

Proof  of  The  service  may  be  proved  by  the  affidavit  (3)  of  the  person 

Soo^ns         ^^^  served  it,  setting  forth  the  fact  and  time  and  mode  of 

Form  No.  16a.  service,  duly  sworn  before  a  Justice  of  the  Peace;  or  by  the 

person  himself,  upon  oath,  at  the  hearing. 

Warrant  on  §  680.  If  the  party  charged,  after  being  duly  served  with 

^"^■Irimc*      ^  summons,  fail  to  appear  at  the  time  and  place  mentioned 

nid.  in  it,  any  Justice,  upon  proof  of  the  service,  as  in  the  last 

'        section  mentioned,  may  issue  his  wan'ant  to  apprehend  the 

person  so  charged,  and  cause  him  to  be  brought  before  some 

Justice  of  the  Peace,  to  answer  the  charge,  and  to  be  frirther 

dealt  with  according  to  law. 

Warrant  §  681.  A  Justice  may,  if  necessary,  issue  the  warrant  of 

^^^^r  apprehension  at  any  tixne,  whether  before  or  after  the  time 
Ibid.  mentioned  in  the  summons,  for  the  appearance  of  the  party 

charged. 

Contents—  §  682.  The  warrant  should  state  the  offence  as  laid  in 

eimdays. 
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the  information ;  and  it  may  be  executed  on  Sunday  as  well  j.P.  Act,  1866 
as  on  other  days.  "•  ^^^* 

§  683.  In  cases  of  indictable  o£Eences  committed  on  the  Admiraltj 

t.i  .  1"!  "i_"i_  i.\.         1         •     offences. 

high  seas,  or  m  any  creek,  haven,  harbour,  or  other  place  in 
which  the  Admiralty  of  England  has^  or  claims  to  have^  juris- 
diction, (^)  and  in  all  cases  of  o£Eences  committed  on  land  Sec.  48. 
beyond  the  seas  for  which  an  indictment  may  be  preferred 
within  the  Colony ;  (^)  if  the  person  charged  be  suspected  to 
reside^  or  to  be  at  any  place  within  the  Colony^  any  Justice 
having  jurisdiction  there  may  issue  his  warrant  (31)  to  Form  No.  61. 
apprehend  him,  and  cause  him  to  be  brought  before  some 
Justice  to  answer  the  chaise. 

§  684.  If  a  person  charged  with  an  indictable  offence  Chftrgeagainsi 
(but  against  whom  no  indictment  has  been  found,)  be  already  ^^„  ^^ 
in  prison,  a  summons  would  of  course  be  inappropriate ;  but 
on  information  in  writing  and  on  oath,  the  Justice  would  be 
obliged  to  issue  a  warrant  of  apprehension.    The  constable  Wamnt. 
to  whom  it  is  delivered  would  then  be  able  to  arrest  the 
accused  person  upon  it,  as  soon  as  he  was  discharged.    But 
in  case  the  offence  was  of  a  serious  character,  or  delay  in 
procuring  an  examination  might  be  dangerous  or  incon- 
venient, a  Justice  might  take  the  examination  of  the  wit- 
nesses at  the  gaol,  in  the  presence  of  the  accused,  and  if 
satisfied  that  the  case  ought  to  go  to  trial,  could  make  out 
a  commitment  in  the  usual  way;  or  the  prosecutor  might 
obtain  a  habeas  corpus  to  bring  the  accused  up  before  the 
usually  acting  Justices. 

(})  The  12  and  13  Yict.,  c.  96,  enacts  that  all  penona  chai^  in  aoj 
Colony  with  offences  committed  on  the  sea  may  be  dealt  with  in  the  same 
manner  as  if  the  offences  had  been  committed  on  waters  within  tlie  loeal 
jurisdiction  of  the  Courts  of  the  Colony.  Persons  on  conyiction  are  liable  to 
the  same  punishments  as  if  conyicted  in  England.  There  is  also  proTision,  in 
the  same  Statute  for  trying  persons  in  a  Colony  for  murder  or  manslaughter, 
where  any  one  has  died  in  the  Colony,  in  consequence  of  a  stroke  or  cause  of 
death  which  occurred  at  sea  or  in  the  jurisdiction  of  the  Admiralty,  or  has 
died  at  sea,  &c.,  in  consequence  of  a  stroke,  &a,  at  sea. 

O  ^  <**^^>  §  66^>  note. 
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Ag^ainst  per-  §  685.  lu  cases  where  a  person^  against  whom  a  charge 

to"ai«[?        ^^  "^^^^  preferred,  is  known  or  supposed  to  have  escaped 

Britain  op  to   from  New  Zealand  to  any  other  English  Colony,  or  to  Great 

o     '      ®°y*  Britain,  a  warrant  of  apprehension   may  be  issued   as  in 

ordinary  cases  where  the  accused  is  within  the  jurisdiction  ; 

and  by  virtue  of  the  provisions  of  the  Imperial  Act  6  and  7 

Vict.  c.  34,  such  warrant  may  be  indorsed  in  Great  Britain  or 

any  English  Colony,  and  the  person  accused  may  be  arrested 

thereon  and  taken  before  a  competent  magistrate,  who,  on 

receiving  sufficient  evidence,  by  the  original  depositions  or 

otherwise,  may  commit  the  accused  to  prison  until,  by  order 

of  a  Secretan*  of  State  &c.,  or  Governor,  he  can  be  sent  back 

to  the  place  where  the  offence  was  committed.     This  Act, 

as  amended  by  16  and  17  Vict.  c.  118,  applies  to  all  charges 

of  felony.  (^) 

In  most  cases  it  would  be  necessary  to  send  the  warrant 
by  some  officer  or  person  who  would  be  able  to  identify  the 
person  of  the  accused,  and  give  evidence  of  the  handwriting 
of  the  magistrate  who  issued  the  original  warrant. 

Anintt  §  686.  Again,  there  are  provisions  in  the  same  Statute 

^^^5^jjj   respecting  any  person  who  has  come  to  this  Colony,  who  has 

Chneat  Britain,  been  charged   in  any  other  British  Colony,  or  in   Great 

Britain  itself,  with  a  felony,  and  against  whom  a  warrant 

has  been  issued  by  any  person  having  lawful  authority  to 

issue  the  same. 


Indorsing  §  687.  The  Chief  Justice  or  any  one  of  the  Judges  of  the 

6  and  7  Vict.  Supreme  Court  of  New  Zealand  may  indorse  his  name  upon 
c.  34, 9. 2.       the  warrant ;  whereupon  it  will  be  sufficient  authority  to  the 
person  bringing  it,  or  the  persons  to  whom  it  was  originally 
directed,  and  to  all  peace  officers  in  the  Colony,  to  appre- 
hend the  person  against  whom  it  was  issued,  and  to  take  him 
Ibid,  9. 9.       before  a  Justice  of  the  Peace.     But  the  Judge  cannot  indorse 

(^)  It  seems  probable  that  the  provisions  of  tliese  Acts  may  be  extended 
by  the  Imperial  Legislature  to  some  of  the  most  important  indictable  mis- 
demeanours; communications  having  passed  on  the  subject  between  the 
Imperial  and  the  Colonial  G^oTemments. 
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the  warrant,  till  it  lias  been  proved  to  him,  by  oath  or  on 
affidavit,  that  the  seal  or  signature  on  the  warrant  is  the  seal 
or  signature  of  the  person,  having  lawful  authority  to  issue 
such  warrant,  whose  seal  or  signature  it  purports  to  be. 

§  688.   Any  Justice  of  the  Peace  before  whom  such  a  Commitment 
supposed  offender  shall  be  brought,  may,  upon  such  evidence  ^^^jf^ 
of  criminality  as  would  justify  him  in  committing  the  accused  back, 
for  trial   if  the    offence  had  been  committed  within  this  c.  Wu       ^^ 
Colony,  commit  the  accused  to  prison,  there  to  remain  until  I*m^«  s.  3. 
he  can  be  sent  back  to  the  place  in  which  he  is  charged  with 
having  committed  the  offence. 

§  689.  In  order  to  satisfy  the  Justice  of  the  criminality  Copiea  of 
of  the  accused,  it  is  provided  that  copies  of  the  depositions  ^^n^^* 
upon  which  the  original  warrant  was  granted,  certified  under  Ibid.  s.  4. 
the  hand  of  the  person  or  persons  issuing  it,  and  proved  by 
the  oath  of  the  person  producing  them  to  be  true  copies  of 
the  original  depositions,  maybe  given  in  evidence.     Proof  of  Identity, 
identity  is,  of  course,  requisite  also. 

§690.    If  the  Justice  commit  in  such  case,  he  must  Notice  of  com- 
immediately  give  notice  thereof,  in  writing  under  his  hand,  So^^or^ 
along  with  a  copy  of  the  warrant,  to  the  Grovemor  or  Acting  Ibid,  s.  3. 
Governor  of  the  Colonv. 

§  691 .  The  Governor  or  Acting  Governor  is  empowered,  Ctevemor  to 
by  warrant  under  his  hand  and  seal,  to  order  the  person  so  yjy^^^ek 
committed  to  be  delivered  into  the  custody  of  some  person  Ibid,  s.  5. 
or  persons,  to  be  conveyed  into  that  part  of  Her  Majesty's 
dominions  where  he  is  charged  with  having  committed  the 
offence.     This  warrant  should  follow  precisely  the  terms  of 
the  5th  section  of  the  Act.     Provisions  are  made  by  sec.  8 
for  the  expenses  of  the  conveyance  of  prisoners  back,  where 
their  destination  is  within  the  United  Kingdom. 

§  692.  The  mode  of  proceedings  in  cases  where  an  indict- 
ment is  found  without  any  previous  charge  before  Justices^ 
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will  be  adverted  to  after  the  detail  of  the  proceedings  at  the 
examination. 


SEARCH   WARRANT. 

Common  Iaw  §  693.  Another  mode  of  proceeding  for  bringing  an 
?kSQeo,lY. oflfender  before  the  Justices  is  by  Search  Warrant,  which 
0. 29,  B.  68.  existed  at  the  Conmion  Law  with  respect  to  stolen  goods,  and 
was  extended  by  the  Larceny  Consolidation  Act,  7  and  8 
Greo.  IV.  c.  29,  s.  63,  and  "  The  Justices  of  the  Peace  Act, 
1866/'  s.  121,  to  any  property  with  respect  to  which  any 
offence,  whether  felony  or  misdemeanour,  mentioned  in  the 
Act  of  Geo.  IV.,  had  been  committed.  The  7  and  8  Geo. 
IV.  c.  29,  has  now  been  repealed  by  ^^The  Indictable 
Offences  Acts  Repeal  Act,  1867  /'  but  "  The  Larceny  Act, 
1867,"  B.  102,  has  still  further  extended  the  operation  of  this 
proceeding. 

In  irhai  cases  §  694.  The  last-mentioned  section  provides  for  cases 
F*®**^  where  it  is  proved,  upon  the  oath  of  some  credible  person 
before  a  Justice,  that  there  is  reasonable  cause  to  suspect  that 
a  person  has  in  his  possession,  or  on  his  premises,  property, 
with  respect  to  which  an  offence  punishable  under  the  Act, 
either  summarily  or  by  indictment,  has  been  committed.  (}) 

In  any  such  case  the  Justice  may  issue  a  warrant  to 
search  for  such  property,  as  in  case  of  stolen  goods. 

Wlien  §  695.  The  Justice  ought  not  to  grant  the  warrant  upon 

P*^^'         bare  surmise ;  but  he  may  grant  it  without  a  positive  oath 

that  an  offence  has  been  committed.     It  may  be  issued  and 

executed  on  a  Sunday  as  well  as  any  other  day,  under  the 

116th  section  of  '^The  Justices  of  the  Peace  Act,  1866.'' 

§  696.  The  warrant,  it  would  appear,  should  be  in  the 

form  given  in  the  schedule  to  the  Justices  of  the  Peace  Act 

Form  No.  62.  (52)  ^  under  the  hand  of  the  Justice,  directed  to  some 

Q)  The  Act  applies  to  simple  and  oompoand  larcenies,  burglaiy,  house- 
breaidng,  and  sacrilege,  embeulement,  frauds  by  agents,  &c,  obtaining  money 
by  fiilso  pivtenoeSy  &o. 
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constable  therein  named,  requiring  him,  with  such  assistants  J.P.Act;,1866, 
as  he  may  think  necessary,  to  make  search  in  the  suspected  "• 
places  mentioned  in  the  warrant ;  and  if  any  part  of  the 
property  should  be  found,  to  bring  the  same,  and  the  person 
or  persons  on  whose  premises  or  in  whose  possession  or 
custody  it  was  found,  before  the  same  or  some  other  Justice, 
to  be  dealt  with  according  to  law. 

§  697.  In  the  execution  of  a  search  warrant,  whether  theExeoution; 
goods  arc  in  the  suspected  house  or  not,  the  officer  and  his  ^^^^  * 
assistants  may  enter  in  the  day-time,  the  doors  being  open. 

If  the  door  be  shut,  and  upon  demand  it  be  refused  to  be 
opened  by  those  within,  then,  if  the  goods  stolen  be  in  the 
house,  the  officer  may  break  open  the  door ;  and  even  if  it 
should  turn  out  that  the  goods  were  not  in  the  house,  the 
officer  would  be  justified  by  his  warrant  in  doing  so,  although 
the  person  who  set  him  in  motion  might  be  responsible  in 
such  case.  The  constable,  if  asked,  must  show  his  warrant  Sec.  123. 
to  those  who  are  within  the  premises. 

§  698.  Moreover,  if  the  Justice  to  whom  application  is  Seawh  by 
made  sec  reason  to  believe  that  the  ends  of  justice  require  ^' 
it,   he  may  expressly,   (that  is  to  say,  by  his  warrant,) 
authorize  search  to  be  made  by  night,  as  well  as  by  day. 

§  699.  The  officer  ought  strictly  to  follow  his  warrant;  Seurareof 
and  if,  being  instructed  to  seize  certain  specific  things,  he g b  ^?0M2, 
seize  others  which  are  not  likely  to  be  of  use  in  substantiating 
the  charge  of  stealing  the  goods  specified,  the  officer  would 
be  a  trespasser. 

§  700.  On  the  return  of  the  warrant,  if  it  do  not  appear  Reetitutioii, 
to  the  Justice  that  the  goods  were  stolen,  or  were  the  subject  ""**"8»»  *^* 
of  any  other  offence  as  above,  they  ought  to  be  returned  to 
the  person  in  whose  possession  they  were  found  j  but  if  it  Sec.  125. 
appear  that  they  were  stolen,  or  were  the  subject  of  such 
offence,  then  they  should  be  delivered  to  the  constable  or 
Sheriff^  for  the  purpose  of  proceeding  against  the  offender. 
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As  to  the  party  brought  up  under  the  warrant,  if  there  be  no 
sufficient  eridence  to  show  that  the  goods  were  stolen,  or 
were  the  subject  of  such  oflfence,  and  that  he  committed  the 
offence,  or  received  the  goods  knowing  such  offence  to  have 
been  committed,  he  ought  to  be  discharged. 

PHOCURIXG    ATTENDANCE    OF    WITNESSES. 

How  pro-  §  701.  The  attendance  of  witnesses  for  the  prosecution  or 

for  the  accused,  may  be  secured,  cither  by  summons  followed 
by  apprehension  on  default,  or  by  apprehension  in  the  first 
instance,  as  follows  : 

On  Bummone.  §  702.  If  a  Justice  of  the  Peace  be  satisfied  on  the  oath 
of  a  credible  person,  that  any  person  who  is  likely  to  give 
material  evidence  on  the  examination  of  a  charge  of  an 
indictable  offence,  cither  for  the  prosecution  or  the  party 
charged,  will  not  appear  voluntarily  for  the  purpose  of  being 
s.  51.  ^^'  *  examined  as  a  witness,  the  Justice  must  issue  a  summons 
Form  No.  20.  (g)  to  such  person,  requiring  him  to  appear  at  the  time  and 
place  mentioned,  before  such  Justices  as  may  then  be  there, 
to  testify  what  he  may  know  concerning  the  charge. 

On  warrant.  §  703.  If  the  person  so  summoned  neglect  or  refuse  to 

appear  at  the  time  and  place  appointed,  and  no  just  excuse 
be  offered  for  such  neglect  or  refusal,  then  after  due  proof  of 
the  service  of  such  summons,  (sec  ante,  §  679,)  any  of  the 
Justices  before  whom  such  person  should  have  appeared  may 

Form  Ko.  21.  issue  a  warrant  under  his  hand  (7)  to  bring  and  have  such 
person,  at  a  time  and  place  therein  mentioned,  before  the 
Justices  who  shall  then  be  there,  to  testifs'. 

Warrant  in  ^  704.  Or  if  the  Justice,  upon  application,  be  satisfied  in 

t  ins     ce.  ^j^^  g^^^  instance,  by  evidence  upon  oath,  that  it  is  probable 

that  such  person  will  not  attend  to  give  evidence  without 

being  compelled  so  to  do,  he  may,   instead  of  issuing  a 

Form  No.  23*  summons,  at  once  issue  his  warrant  (8)  in  the  first  instance. 

Sec.  76.  §  705.  A  witness  under  recognissance  who  is  likely  to  leave 

the  Colony,  or  absent  himself,  may  be  arrested  and  held  to  bail. 
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ADJOURNMENT,    REMAND,   AND    BAIL,    BEFORE   OR   DURING 

EXAMINATION. 

§  706.  When  the  party  charged  with  an  indictable  offence  What  remand 
appears  before  a  Justice,  whether  after  apprehension  or  not,  j.*^efc,l866, 
either  in  the  first  instance  or  after  previous  remand ;  and  »•  65. 
the  Justice  or  Justices   think   proper,  on  account  of  the 
absence  of  witnesses  or  for  any  other  reasonable  cause,  to 
defer  the  examination,  or  further  examination  of  witnesses  on 
the  charge ;  they  may,  in  their  discretion,  from  time  to  time, 
remand  the  accused,  that  is,  direct  him  to  continue  or  be 
kept  in  custody,  in  order  to  be  brought  up  at  a  future  day. 

§  707.  This  remand  must  be  ordered  by  a  warrant,  (5)  Warrant  on 
under  the  hand  and  seal  of  the  Justice  before  whom  the  '•">*^»  ^^^ 

neoosflarj. 

accused  appears,  if  the  time  for  which  he  is  to  be  remanded  Form  No.  18. 
exceeds  three  clear  day8.(^) 

The  remand  by  warrant,  may  be  for  any  time  which  the  Forwhattime. 
Justice  in  his  discretion  may  think  reasonable,  not  exceeding 
eight  clear  days;(^)    and  it  may  direct  the  prisoner  to  be  Place  of 
taken  to  any  convenient  gaol  or  place  of  security.  custody. 

§  708.  If  the  time  for  which  the  prisoner  is  to  be  re-  Verbal  order, 
manded  does  not  exceed  three  clear  days,  the  Justice  need  ^^' 
not  issue  a  warrant,  but  may  make  a  verbal  order  to  the 
constable  or  other  person  in  whose  custody  the  accused  may 
then  be,  or  any  other  constable  or  person  to  be  named  by 
the  Justices,  to  keep  the  accused  in  his  custody,  and  to  bring 
him  up,  at  the  appointed  time,  before  such  Justice  or  such 
other  Justices  as  shall  be  there  acting  at  the  time  appointed 
for  continuing  the  examination. 

§  709.  It  is,  however,  competent  for  the  Justice,  notwith-  Order  for 
standing  the  remand,  to  order  the  accused  to  be  brought  up  ^^^^|^ 
before  him  or  any  other  Justice,  before  the  expiration  of  the  of  remand 
time  for  which  he  has  been  remanded ;  and  the  gaoler  or  jwrfT' 
officer  who  has  him  in  custody  must  obey  such  order. 

(^)  In  counting  **  clear  dajs,"  both  the  day  of  remand  and  the  day  of 
reappearance  arc  to  be  excluded. 

28 
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Bail  on  re-  §  710.  But  it  is  also  competent  for  the  Justice  before 

JR Act,  1866  ^^^^  *^  accused  person  is  brought,  when  he  remands  him 

0.  M.  for  examination  or  further  examination,  to  admit  him  to 

bail,  instead  of  detaining  him  in  custody  under  such  warrant 

or  verbal  order  during  the  period  for  which  he  is  remanded. 

Eecogm»nce.        In  such  case,  if  the  accused  enter  into  a  recognizance 

Fonn  No.  19.  (53)  -^ith  or  without  a  surety  or  sureties,  at  the  discretion 

of  the  Justice,  conditioned  for  his  appearance  at  the  time 

and  place  appointed  for  the  continuance  of  the  examination, 

the  Justice  may  discharge  him  from  custody,  or,  it  would 

appear,  may  refrain  from  giving  him  into  custody  if  he  is 

not  then  in  custodv. 

Forfntoreof         §  711.  If,  after  having  given  bail  for  his  appearance  on 

liiJ^        '  remand,  the  accused  fail  to  appear  at  the  time  and  place 

mentioned  in  the  recognizance,  any  Justice  who  may  be  then 

Fonn  Ko.l9«.  and  there  present,  may  certify  (55)  on  the  back  of  the 

recognizance  the  non-appearance  of  the  accused;  and  such 

certificate  will  be  primd  facie  evidence  of  his  non-appearance. 

The  mode  of  proceeding  to  estreat  the  recognizance  on 

forfeiture,  is  provided  for  by  "  The  Justices  of  the  Peace  Act, 

1866,''  8.  134.    See  post,  title  ''  Recognizances.'' 

Wanuitfor  §  712.  But  besides  this  proceeding,  it  would  appear  that 

2?prelien8ion  ^j^^  Justices  before  whom  the  accused  ought  to  have  appeared, 
may  issue  a  warrant  of  apprehension  to  ensure  his  appear- 
ance, as  if  no  previous  hearing  or  appearance  had  taken 
place. 

Bemand  or  §  713.  Although  it  is  expressly  enacted  by  ^^  The  Justices 

bafl  on  wi-    Qf  i-i^g  Peace  Act,  1866,"  s.  50,  that  no  objection  shall  be 

ance  between  \         '  ^  .    - 

eridence  and  allowed  for  any  variance  between  any  information,  summons, 
^^j^Mwgti&c  Qj  warrant,  and  the  evidence  adduced  at  the  examination, 
the  accused  is  entitled  to  have  the  examination  postponed, 
if  the  variance  be  one  which,  in  the  opinion  of  such  Justices, 
seems  to  have  deceived  or  misled  him ;  and  in  such  case,  the 
Justices  may  either  remand  the  accused  in  custodyj  or  admit 
faim  to  bail  in  the  same  manner  as  above  stated. 
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THE   EXAMINATION. 

General  Observations. 
§  714.  When  any  person^  accused  in  manner  aboTe  men-  The  examinft- 
tioned  of  an  indictable  offence^  appears^  or  has  been  bronght  up  xp.i^^ig^' 
in  custody — (and  he  ought  to  be  brought  up  without  delay) —  »•  s^* 
before  any  Justice^  it  becomes  the  duty  of  such  Justice  to 
proceed  as  soon  as  possible  to  take  the  examination  of  those 
persons  who  "  know  the  facts  and  circumstances  of  the  case;'' 
unless^  for  some  such  reason  as  has  already  been  suggested 
{ante J  §  706)^  he  think  it  necessary  to  adjourn  the  inquiry 
and  remand  the  accused  in  custody^  or  hold  him  to  bail. 

§  715.  The  object  of  this  examination  is  to  ascertain  ita  objeet. 
whether  or  not  there  be  sufficient  ground  for  committing 
the  accused^  or  holding  him  to  bail  to  take  his  trial  for  an 
indictable  offence^  before  some  competent  tribunal ;  and  in 
conducting  such  preliminary  examination^  Justices  act  minis- 
terially and  not  judicially ;  and  it  is  their  duty  to  inquire 
into^  and  sift  the  case^  so  far  as  may  be  necessary  for  the 
purpose  of  deciding  whether  the  charge  ought  to  be  dismissed 
or  further  prosecuted. 

§  716.  In  doing  so^  although  bound  to  apply  the  laws  ofJM^I^u»l&m 
evidence^  they  need  not^  as  has  been  suggested  in  the  chapter  ^-^^^ 
on  Evidence  {ante,  §  42) ,  apply  them  very  strictly ;  and  they 
may  with  propriety  listen  to  statements  not  strictly  admis- 
sible in  evidence  which  may  lead  to  other  evidence  which  will 
be  admissible,  or  which  tends  to  explain  the  case ;  but  if  an 
objection  be  taken  to  the  admissibility  of  any  evidence,  the 
Justices  must  do  their  best  to  decide  according  to  law. 

§  717.  In  the  absence  of  any  Counsel  or  Solicitor  forDut^of 
the  prosecution  (^),  it  would  seem,  if  not  the  duty  of  magis-  J|^|^J^ 

Q)  Although  there  is  not,  at  present,  any  Bjstem  of  public  proieoution 
ettabliihed  by  law  in  the  Colonj,  it  hai  been  ufoal  to  appoint  certain  legal 
praotitionen  to  act  ae  Solicitors  and  Counsel  for  prosecutions,  in  oases  where 
the  party  bound  oyer  does  not  object ;  and  practical  instructions  on  the 
subject  will  be  found  in  the  New  Zealand  Qasette  of  1804,  p.  87, 1867,  p.  602, 
1868,  p.  891.  But  it  does  not  appear  that  these  practitionen  an  bound  to 
attend  before  the  Justioes,  or  oondnot  the  proMonlMii  in  its  earliv  itagas. 
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Examination  trates^  at  least  highly  desirable  in  the  interest  of  public 
J^p^j^^^g  justice,  for  them  to  make  all  such  inquiries,  and  direct  the 
peace  officers  to  make  such  inquiries,  to  ask  such  ques- 
tions of  witnesses,  to  procure  the  attendance  of  such  persons 
as  witnesses,  and  from  time  to  time  to  make  such  remands, 
as  may  seem  to  them  necessary  or  likely  to  ensure  a  com- 
plete and  satisfactory  investigation  of  the  charge  brought 
before  them.  The  mode  of  conducting  the  examination  and 
taking  down  the  evidence  of  witnesses,  in  written  depositions, 
is  prescribed  by  ^^The  Justices  of  the  Peace  Act,  1866," 
s.  52,  &c. ;  and  will  hereafter  be  detailed  at  length. 


Before  whom 
conduoted. 
See.  52. 


Inteiegt. 


§  718.  The  examination  of  the  witnesses  may  be  taken 
by  and  before  any  one  or  more  Justices  who  may  be  present 
when  the  accused  appears ;  and  it  is  convenient,  if  not  neces- 
sary, that  some  one  Justice,  at  all  events,  should  be  present 
both  at  the  original  and  at  each  adjourned  hearing,  if  there 
should  be  remands,  and  should  take  part  in  committing  or 
holding  the  accused  to  bail,  or  dismissing  the  charge.  As 
the  Justices  do  not  act  judicially,  but  ministerially,  in  taking 
the  preliminary  examination,  it  would  appear  that  a  Justice, 
having  a  personal  interest  in  the  case,  would  not  be  disquali- 
fied from  acting ;  but  it  is,  to  say  the  least,  an  imdesirable 
thing  that  a  Justice,  who  is  himself  the  party  immediately 
injured  by  the  alleged  offence,  or  who  has  any  personal  con- 
nection with  the  prosecutor  or  the  accused,  should  take  part 
in  the  inquiry. 


Place  of  ex- 
amination. 
Sec.  58. 


Not  open 
Court 


§  719.  Another  incident  to  the  distinction  between  the 
judicial  and  ministerial  action  of  Justices  is,  that  there  is  not 
the  same  necessity  for  conducting  a  ministerial  inquiry  in 
public,  as  there  is  for  so  conducting  a  judicial  one,  and  it 
may  be  necessary,  in  order  to  ensure  the  conviction  of  guilty 
persons,  that  the  preliminary  examination,  or  a  part  of  it, 
should  be  conducted  privately;  or  it  may  be  very  prejudicial 
to  the  interest  of  innocent  persons  that  totally  unfounded 
charges  should  be  examined  publicly ;  or  it  may  be  extremely 
injurious  to  public  morals  that  unnecessary  publicity  should 
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be  given  to  facts  in  cases  where  there  is  no  good  ground  for  J.P.Aot,l866, 
a  public  trial.  *•  ^• 

Accordingly,  although  it  is  provided  by  "  The  Justices 
of  the  Peace  Act,  1866/'  s.  15,  that  the  place  where  a 
complaint  or  information  in  a  case  for  summary  conviction 
or  order  is  heard,  shall  be  deemed  an  open  and  public  Court, 
and  be  accessible  to  the  public,  it  is  expressly  enacted,  with 
respect  to  preliminary  examinations  on  charges  of  indictable 
offences,  by  the  53rd  section  of  the  Act,  that  the  room  op 
building  in  which  Justices  conduct  any  such  examination 
shall  not  be  deemed  an  open  Court ;  but  that  the  Justices, 
if  they  think  it  will  best  answer  the  ends  of  justice,  mtiy 
order  that  no  person  shall  have  access  to,  or  remain  in  such 
room  or  building,  without  their  consent  or  permission. 

It  is  not,  however,  desirable  that  the  Justices  should 
exclude  the  public  from  the  preliminary  examination,  unless 
they  can  clearly  see  that  justice  is  likely  to  be  defeated,  or 
some  serious  mischief  to  be  caused,  by  publicity  being  given 
to  what  transpires  at  the  examination :  and  it  is  not  to  be 
forgotten  that  the  very  publicity  of  the  examination  is  often 
an  important  means  for  procuring  fresh  evidence  bearing 
upon  the  charge. 

It  would  seem  that  Justices  may  take  preliminary  exa- 
minations at  any  place  which  may  be  convenient ;  but  they 
should  not  deviate  from  the  ordinary  practice  of  the  place 
where  they  act,  without  some  good  reason.  Occasionally,  it 
is  convenient  to  conduct  the  examination  in  gaol,  if  the  person 
accused  be  already  committed  for  any  other  offence. 

§  720.  Under  the  terms  of  the  last-mentioned  section  of  PreMnceof 
the  Act,  it  would  appear,  that,  in  strictness,  the  Justices  might  ^^ 
exclude  the  Counsel  or  Solicitor  of  the  prosecutor  or  of  the 
accused  from  the  place  where  the  examination  is  conducted ; 
there  being  no  express  provision  to  the  contrary,  or  express 
enactment  that  a  prosecutor  or  person  accused  may  conduct 
his  case  either  personally  or  by  a  legal  adviser  (as  is  the  case 
with  respect  to  summary  convictions,  see  anie,  §  329)  •  But 
it  would  appear  improper  for  the  Justices  to  exclude  the  legal 
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adviser  of  either  prosecutor  or  accused, — except,  perhaps,  in 
case  of  misbehaviour.  Q) 

JnifcioM  wlien       §  721.  Justices  of  the  Peace  have  no  discretion  about 
^^f^^        hearing  a  charge,  but  are  bound  to  do  so ;  and  if  an  exami- 
nation of  witnesses  have  been  once  commenced,  and  ^primd 
fade  case  made  out,  the  magistrates  have  no  power  to  permit 
Tnthdrawtl    the  charge  to  be  withdrawn,  but  must  commit  the  accused  for 
of  ohsrge.       ^^j^j^    j£^  however,  the  prosecutor  oflFer  no  evidence,  and  the 
magistrates  have  no  reason  for  believing  that  he  is  acting 
corruptly  or  to  the  hindrance  of  justice,  it  would  appear  that 
thej  ought  to  dismiss  the  charge. 

Outline  of  Proceedings  at  Examination. 
Outline  of  §  722.  It  seems  unnecessary,  before  the  commencement 

2J2^]2|^  ®^  *^®  examination,  to  read  over  to  the  prisoner  the  infor- 
mation laid  against  him,  or  to  ask  him  what  he  has  to  say  to 
the  charge ;  as  it  will  be  presently  seen  that  his  statement  in 
answer  to  the  accusation  is  not  to  be  taken  till  all  the  deposi- 
tions of  the  witnesses  for  the  prosecution  have  been  written 
down  and  read  over. 

An  outline  of  the  proceedings  at  the  examination,  subject 
to  adjournments  and  remands,  may  be  given  here  as 
follows : — 

Whotooon-  1.  If  a  professional  adviser  appear  for  the  prosecutor  or 
dMt  ezamiiM-  ^^  accused,  he  ought  to  be  allowed  to  conduct  the  case  for 
his  client ;  if  not,  the  Justices  or  their  Clerk  ought  to  examine 
the  witnesses  for  the  prosecution,  and  the  accused  should 
examine  those  whom  he  may  call  as  witnesses  for  him ;  the 
Justices  of  course  having  power,  even  in  the  presence  of  legal 
advisers,  to  put  such  questions,  not  clearly  contrary  to  the 
principles  of  the  law  of  evidence,  as  they  may  think  fit,  for 
the  purpose  of  elucidating  the  facts  of  the  case. 

2.  If  any  professional  adviser  attend  on  behalf  of  the 
prosecution,  he  may  begin  by  "  opening  the  case,'' — that  is, 

{})  See.  72  ooniemplatM  thafc  an  aoemed  paiij  may  ovoM-eiimind  wit* 
ibzoogUi  hia  Connt^  or 
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informing  the  Justices  what  offence  he  pToposes  to  bring  Opemng  otae 
home  to  the  accused,  and  the  evidence  which  he  proposes  to  ^n^^"**^' 
adduce  for  the  purpose ; — ^but  this,  only  in  order  to  make  the 
case  more  intelligible ;  for  he  may  afterwards  bring  forward 
other  evidence  or  vary  the  chaise  if  necessary. 

3.  The  examination  and  cross-examination  of  the  witnesses  Szamiiution 
for  the  prosecutor  are  then  proceeded  with.    They  are  to  be  ^fc,^J[Son 
examined  on  oath  or  affirmation,  (see  ante,  §  136,)  duly  ad-  after  oatfi,Ao. 
ministered  before  the  evidence  is  given ;  and  if  they  refuse  to 

take  the  oath  or  affirmation,  or  having  been  sworn  &c.^  refuse 
to  give  evidence,  they  may  be  dealt  with  as  mentioned  ante, 
§703. 

4.  The  evidence  given  on  the  examination  and  cross- Tddng  down 
examination  must  be  taken  down  in  writing  by  the  Jus-*^*^*"^ 
tice  or  Justices,  or  a  clerk,  in  the  manner  enjoined  by 

"  The  Justices  of  the  Peace  Act,  1866,''  s.  52,  and  herein- 
after detailed,  and  must,  on  the  conclusion  of  the  case  for  the 
prosecution,  be  read  over  to  and  signed  by  the  witnesses^ 
and  also  signed  by  the  Magistrate.  It  is  advisable  also  to 
make  a  note  in  writing,  on  the  depositions,  of  any  casual 
statement  or  observation  of  the  prisoner  during  the  examina- 
tion ;  as  such  statement  may  afterwards  be  used  as  evidence 
against  him. 

5.  On  the  close  of  the  case  for  the  prosecution^  if  the  Diaoluurge  or 
Justices  think  there  is  no  primd  facte  case  sufficient  to  put  ^JJ^f  o2e 
the  accused  upon  his  trial,  they  may  order  him  to  be  dia-  for  proeeca- 
charged,  without  asking  him  for  any  answer.    Or,  if  they 

think  that  further  evidence  may  be  procured,  they  may  re- 
mand the  accused  as  above. 

6.  If  they  neither  dischai^e  the  accused  nor  remand  him^  Objection  on 
then  his  legal  adviser  may  address  the  bench  for  the  purpose  ^^^!^, 
of  showing  the  insufficiency  of  the  evidence  to  warrant  a  ficienqjofotM. 
commitment ;  and  if  he  shall  satisfy  the  Justices  thereof,  they 

may  order  the  accused  to  be  discharged  or  remanded. 

7.  But  if  the  Justices  think  that  there  is  enough  evidence  Beading  orer 
to  warrant  a  commitment,  they  must  proceed  to  have  the  ^PgJj<»onf» 
depositions  read  over  to  the  accused,  and  the  precise  legal  aocosed,  and 
charge  against  him  intimated  to  himi  and  they  must  then ^^^ 
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OtttUneof      caution  him^  and  ask  him  for  his  defence  in  the  manner 

«'*'°^°^^°-   specifically  appointed  by  the  Statute. 

Statement  of         8.  The  statement  of  the  accused  is  then  to  be  taken  down 

•«'^-         and  read  over  to  him. 

Witnesses  for        9.  The  witnesses  for  the  accused^  if  the  accused  desire  it, 

•*'^""'^'         are  then  to  be  examined^  and  may  be  cross-examined  by  the 

prosecutor  or  his  representative,  or  the  Justices,  and  their 

depositions  arc  to  be  taken. 
Witnesses  in         10.  The  prosecution  may  then  call  witnesses  to  contradict 
"P^y*.  the  previous  witnesses. 

Discharge  or  H*  On  the  completion  of  the  case,  the  Justices  either 

committal      discharge  the  accused,  or  commit  him,  or  hold  him  to  bail. 
Binding  o?er.        12.  If  they  decide  to  send  the  accused  for  trial,  they  bind 

over  the  prosecutor  to  prosecute,  or  to  prosecute  and  give 

evidence,  and  the  witnesses  to  give  evidence,  at  the  trial. 
Betuniing  the        13.  They  return  the  depositions,  statement  of  accused 
d^sitions,     ^^^  recognizances,  to  the  officer  of  the  Court  at  which  the 

trial  is  to  take  place. 

Statutory  Provisiotis. 
TheproTisions        §  723.  Such  being  the  outline  of  the  proceedings  at  the 
of  Se  P«^*  examination,  it  will  be  convenient,  before  going  into  practical 
Act,  1866,8.52.  details  with  respect  to  the  mode  of  taking  the  examination 
and  the  depositions,  to  set  out  at  length  the  statutory  pro- 
visions of  "  The  Justices  of  the  Peace  Act,  1866,"  s.  52, 
affecting  them. 
Statement  of         The  language  of  that  section  is  as  follows  :  ^^  In  all  cases 
witnesMsand  «^ -^here  any  person  shall  appear  or  be  brought  before  any 
^^  Justice  or  Justices  of  the  Peace  charged  with  any  indict- 
^^  able  offence,  whether  such  person  appear  voluntarily  upon 
summons,  or  have  been  apprehended  with  or  without  war- 
rant, or  be  in  custody  for  the  same  or  any  other  offence, 
*^  such    Justices,   before   they   shall  commit   such  accused 
"  person  to  prison  for  trial,   or  before  they  shall   admit 
*'  him  to  bail,  shall,  in  the  presence  of  such  accused  person, 
'^  who  shall  be  at  liberty  to  put  questions  to  any  witness 
'^  produced  against  him,  take  the  statement  on  oath  of  those 
"  who  shall  know  the  facts  and  circumstances  of  the  case> 


« 


It 
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'^  and  shall  put  the  same  into  writings  (32)  and  such  depo-  Depositions. 
"  sitions  shall  be  read  over  to  and  signed  respectively  by  the  ^*'"°  ^^'  ^2- 
"  witnesses  who  shall  have  been  so  examined^  and  shall  be 
signed  also  by  the  Justices  or  one  of  the  Justices  taking 
the  same ;  and  the  Justices  before  whom  any  such  witness 
"  shall  appear  to  be  examined  as  aforesaid^  shall^  before  such 
*^  witness  is  examined,  administer  to  such  witness  the  usual 
"  oath,  which  such  Justices  shall  have  full  power  and 
"  authoritv  to  do/' 

ft 

§  724.  The  72nd  section  of  the  Act  provides,  that  upon  flow  ^  »t 
the  trial  of  an}'  person  accused  of  anv  indictable  offence,  as  "**^* 

T  "P  Ant  IMSfi 

to  which  an  investigation  has  been  previously  held  before  a8.'72. 
Justice  of  the  Peace  under  the  Act,  if  it  be  proved  that  any 
person  whose  deposition  has  been  taken  under  the  Act  is 
out  of  the  Colonv  or  dead,  or  so  ill  as  not  to  be  able  to 
travel,  the  deposition  may,  without  further  proof,  be  read  as 
evidence  in  the  prosecution ;  provided  it  purports  to  have 
been  taken  upon  oath,  and  in  the  presence  of  the  accused, 
and  with  full  opportunity  for  the  accused  or  his  counsel  or 
solicitor  to  cross-examine  the  witness,  and  that  it  was  read 
over  to,  and  signed  by  the  mtness,  and  by  the  Justice  before 
whom  it  purports  to  have  been  taken. 

It  is  competent,  however,  for  the  accused  to  prove  that 
the  deposition  was  not  in  fact  signed  by  the  Justice  pur- 
porting to  sign  it,  or  was  not  taken  in  the  manner  required 
by  the  Act,  in  which  case  it  will  not  be  admissible  in  support 
of  the  prosecution. 

§  725.  The  objects  which  are  sought  to  be  secured  by  The  object*  of 
taking  the  examination  and  the  depositions  in  the  prescribed      ™' 
manner,  and  the  advantages  accruing  from  this  course  of  pro- 
cecding,  are  various : 

1 .  It  tends  to  prevent  Justices  from  acting  hastily  or  care- 
lessly, either  in  committing  or  discharging  an  accused  person. 

2.  It  enables  the  accused  to  have  precise  information  as 
to  the  nature  of  the  charge  for  which  he  is  to  be  tried^  and 
the  nature  of  the  evidence  to  be  adduced  against  him. 

29 
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3.  It  assists  the  prosecutor  or  his  legal  advisers  in  pre- 
paring the  case  for  the  Court  at  which  it  is  to  be  tried.  (}) 

k  It  enables  the  Court  before  which  the  accused  is  tried 
to  test  the  accuracy  of  the  evidence  of  the  witnesses  at  the 
trial,  by  comparing  it  with  what  they  said  when  before  the 
magistrates;  and 

5.  It  prevents  defeats  of  justice  which  might  accrue 
fi'om  the  death  of  material  witnesses  between  the  time 
of  the  examination  before  the  Justices  and  the  trial,  or 
from  the  inability  of  such  witnesses  to  attend  at  the  place 
of  trial. 

The  last  seems  to  have  been  the  most  special  object  of 
the  statutory  provisions  just  quoted ;  although  it  appears  to 
be  but  imperfectly  earned  out  by  the  language  of  the  Act. 


NeoMtii^  for 
esActoess 
in  taking 
depofiitions. 


§  726.  The  objects  to  be  attained  are  obviously  of  so 
great  importance,  that  it  must  be  deemed  a  matter  of  urgent 
necessity  that  Justices  should  take  the  utmost  pains,  especialiy 
in  cases  of  a  serious  nature,  to  fulfil,  with  scrupulous  exact- 
ness, the  requirements  of  the  Statute ;  for  they  cannot  be 
sure  that  the  whole  issue  of  the  case  at  the  trial  may  not 
depend  upon  the  evidence,  or  any  portion  of  the  evidence, 
given  before  and  taken  down  by  them,  of  any  one  of  the 
witnesses,  and  which  may,  in  the  event  of  the  death  or  un- 
avoidable absence  of  the  witness,  be  received  as  substantive 
evidence  at  the  trial,  if  the  depositions  have  been  taken  in 
due  legal  form,  but  which  must  be  rejected  at  the  trial  as 
inadmissible,  if  all  the  necessary  legal  formalities  have  not 
been  strictly  complied  with. 

Laxity  of  practice,  therefore,  in  the  taking  of  examina- 
tions and  depositions,  (which  is  but  too  common,)  is  most 
seriously  to  be  reprehended ;  and  it  is  necessary  that  Justices 


(^)  It  seems  to  bo  usual  in  some  parts  of  the  Colony  for  professional  men 
conducting  prosecutions  to  treat  the  depositions  as  their  only  instructions; 
there  being  apparently  no  practice  established  for  the  conduct  of  the  earlier 
proceedings  in  prosecutions  by  competent  persons,  lioweTcr  important  and 
difficult  the  cases  may  be,  and  although  the  interests  of  justice  may  require 
the  promptest  attention  and  sldll  at  the  inreetigation  before  the  Joatioes. 
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should  be  reminded  of  the  great  responsibility  attaching  to 
them  in  this  respect^  and  should  be  furnished  with  as  plain 
practical  directions  as  possible,  for  preventing  mistakes  and 
the  grave  consequences  to  which  they  may  lead.  (See 
further  observations,  post  §  734,  &c.) 

Examination  of  TVitnesses. 

§  727.  The  first  thing  to  be  attended  to  in  the  examina-  In  presence 
tion  is,  that  it  shall  take  place  in  the  presence  of  the  accused.  *? accu^^ 
The  object  of  this  provision  is  to  enable  the  accused  to  hear  opportunity  to 
the  evidence  of  the  witnesses  against  him,  who  are  confronted  ^"*"'^" 
with  him ;  and  to  mark  their  demeanour  and  mode  of  giving 
evidence ;  and  so  the  more  effectually  to  exercise  the  right, 
also  specifically  secured  to  him  by  the  Statute,  of  putting 
questions  to,  that  is,  of  cross-examining,  them. 

It  is  necessary,  therefore,  that  the  whole  of  the  statement 
of  the  witness  should  be  made  in  the  presence  of , the  accused, 
— and  not  merely  in  his  presence,  but  also  in  his  hearing,  (as 
the  prescribed  form  alleges) . 

§  728.  If  the  accused  be  so  deaf  that  he  cannot  hear  Witnettef, 
what  is  stated  against  him,  means  should  be  taken,  either OTiJ^J^a^Jf 
by  writing  or  by  signs  intelligible  to  him,  to  convey  to  him  the  Sngliah 
the  meaning  ©f  the  statement  of  each  witness ;  and  should  '*"*''*8«« 
a  case  occur  in  which  this  were  found  impracticable,  it  would 
be  well  to  take  the  depositions  of  the  witnesses,  and  state  on 
the  face  of  them  the  fact  that  the  evidence  could  not  be  con- 
veyed to  the  witness ;  so  that  at  the  trial  the  Court  might  be 
able  to  determine  whether  the  depositions,  if  tendered  as 
evidence,  could  properly  be  admitted  against  the  accused. 

And  so,  if  the  accused  were  dumb  as  well  as  deaf,  the 
best  available  means  should  be  used  for  enabling  him  to  put 
questions  to  the  witnesses  after  their  testimony  had  been  con- 
veyed to  him. 

In  cases  where  either  the  person  accused  or  the  witness 
does  not  fully  understand  the  English  language,  the  evidence 
must  be  translated  by  an  interpreter  conversant  with  some 
language  known  to  such  accused  person  or  witness,  and  swom 
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truly  to  interpret.     As  to  the  mode  of  taking  tlic  depositions 
Form  No.  64.  in  such  cases^  sec  post, 

Afcertaining  §  729.  Before  proceeding  to  examine  the  witnesses  in 

aw  t^ro^.^  support  of  the  charge,  the  prosecutor,  or  his  legal  represen- 
tative, if  any,  ought  to  ascertain  previously  what  the  wit- 
nesses will  be  able  to  state ;  and  if  the  duty  of  examining 
them  devolve  upon  the  Magistrate,  he  ought,  before  swearing 
them,  to  obtain  from  the  prosecutor  or  the  police,  some  infor- 
mation or  suggestion  of  the  matters  respecting  which  they 
are  about  to  give  evidence ;  so  that  the  examination  may  be 
conducted  at  all  events  according  to  the  spirit,  if  not  within 
the  very  letter,  of  the  rules  of  evidence.     (See  §§  42-179.) 

Incompetency  §  730.  Before  any  person  is  examined  as  a  witness,  care 
^  ^  '  must  be  taken,  if  there  should  be  any  suggestion  that  he  or 
she  is  incompetent  as  a  witness  on  any  of  the  grounds  pointed 
out,  {ante,  §  119,  &c.,)  to  ascertain  whether  such  incompetency 
exists ;  but  unless  it  be  verv  clear  that  the  witness  is  incom- 
petent,  the  Justices  ought  not  to  reject  the  evidence. 

Otth  m  §  731.  Before  the  witness  is  examined  he  must  be  sworn, 

J.P.Aon!8e6  ^^  naust  make  an  afifirmation  to  tell  the  truth,  according  to 
•.  62.  the  law  laid  do\ni,  ante,  §  138,  &c.  (*)     It  will  be  remembered 

that  want  of  religious  belief  is  never  presumed;  and  no 
inquiry  need  be  made  unless  the  proposed  witness  decline  to 
take  the  ordinary  oath,  or  it  be  suggested  that  there  is  ground 
for  believing  the  person  tendered  to  be  incompetent  on  that 
ground.  The  depositions  will  be  useless  unless  the  witness 
swears  or  affirms  before  the  evidence  is  taken  down. 

Mode  of  oon*         §  732.  The  main  principles  to  be  kept  in  view  in  examin- 

•mina^on*      ^B  *  witness  are,  that  the  evidence  should  be  relevant  to  the 

g^ioMtSlj,       inquiry ;  that  it  should  be  of  matters  within  the  knowledge 

of  the  witness,  and  not  mere  hearsay  ;  and  that  the  witness 

Q)  Ab  there  was  a  doubt  whether  the  proTision  of  "  The  Law  Amendment 
Act,  1856/'  enabling  persons  entertaining  conscientious  scruples  to  the  taking 
of  an  oath  to  make  affirmation  (see  §  141,  ante),  applied  to  criminal  cases,  it 
was  expressly  extended  to  such  cases  by  "  The  Affirmations  in  lieu  of  Oaths  in 
Criminal  Prooeedings  Act,  1866." 
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should  not  be  prompted.  Questions  should  be  asked  at  the 
outset  to  bring  the  witnesses  mind  to  the  time^  place^ 
and  circumstances  of  the  transaction  to  be  inquired  into; 
and  then  it  is  generally  desirable  to  let  him  tell  his  own 
8torj%  the  examiner  cautioning  him  to  tell  only  what  he 
himself  saw  or  heard^  and  not  to  detail  statements  made  by 
third  parties  out  of  the  hearing  of  the  accused;  and  such 
questions  may  be  interpolated  as  may  be  necessary  for  ex- 
planation, or  for  keeping  the  witness  to  relevant  matter,  and 
to  the  proper  order  of  narration. 

But  at  this  preliminarj-  examination,  it  is  far  better  to  err 
on  the  side  of  over-copiousness  of  evidence,  than  to  limit  the 
statements  of  the  witnesses  by  too  strict  an  application  of  the 
rules  of  evidence.  If  the  accused  or  the  witness  be  an  abori- 
ginal Native  or  a  foreigner,  ignorant  of  the  English  language, 
the  examination  must  be  conducted  through  an  interpreter 
who  has  first  been  duly  sworn.  If  the  accused  be  ignorant 
of  the  English  language,  every  word  of  evidence  ought  to  be 
repeated  to  him  in  his  own  language,  or  a  language  he  under- 
stands, and  every  word  of  his  questions  and  observations 
should  be  interpreted  to  the  Court. 

§  733.  At  the  conclusion  of  the  evidence-in-chief  of  each  Crofls-ez- 
witness  for  the  prosecution,  the  accused  ought  to  be  asked  *™»»^»  ^7 

r  '  o  accused. 

by  the  Justice  whether  he  has  any  questions  to  ask  the  wit-  J.P. Act,  1866, 
ness,  and  he  ought  to  be  allowed  to  cross-examine  within  the "' 
wide  limits  permitted  in  cross-examination  (§  151,  &c.) ; 
and  the  prosecutor,  his  Counsel,  or  the  Magistrate,  may  re- 
examine the  witness  thereon.  The  Justice  will,  indeed,  be 
at  liberty,  if  it  should  be  necessary,  to  go  into  fresh  matters 
of  evidence  on  the  re-examination,  although  not  properly 
arising  out  of  the  cross-examination;  but  he  ought  to 
give  the  accused  an  opportunity  of  cross-examining  as  to 
the  whole. 

THE   DEPOSITIONS. 

§  734.   But  the  Justice  is  not  merely  to  receive  such  Taking 
evidence  on  the  examination ;  he  is  also  to  take  down  the  ^Po»*"»»- 
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statements  of  the  witnesses  in  writings  in  a  solemn  and  formal 
manner ;  which  statements^  so  taken^  become  ^'  the  Deposi- 
tions^' in  the  case. 

Now^  inasmuch  as  a  regular^  formal^  orderly  and  precise 
practice  in  this  matter  is  so  convenient  and  necessary^  as  has 
been  above  suggested^  the  following  rules^  containing  both 
the  statutory  requisites^  and  practical  suggestions  derived 
from  experience^  will,  it  is  hoped,  be  found  useful. 

Fonn  in  §  735.  Before  proceeding  to  enumerate  them,  however. 

Form  No.  68.  ^*  ^*y  ^  convenient  to  insert  the  form  of  Depositions  of 
Witnesses,  (32)  given  in  the  schedule  to  the  Act,  as  adapted 
for  the  Colony,  which  the  Act  (s.  136)  provides  shall  be  good 
and  sufficient  in  law,  but  which  does  not  of  itself  give  suffi- 
cient practical  suggestions  to  enable  inexperienced  Justices 
to  take  depositions  in  a  satisfactory  form.     It  is  as  follows  : — 

Depositions  of  Witnesses  upon  Charge  of  an  Indictable  Offence, 

Fhmnceof  '^ 

to  wit.        > 

Tsx  eTftynination  of  CD.,  of  {lahonrer]^  and  E.F.,  of  [mer- 

ehamfli  taken  on  [oatK]  this  day  of  ,  in  the  year  of  our  Lord 

one  thouiand  eight  hundred  and  ,  at  ,  in  the  ProTince  afore- 

said, before  the  undersigned,  [one']  of  Her  Majestj^s  Justices  of  the  Peace  for 
theC)  ,  in  the  presence  and  hearing  of  A.B.,  who  is  charged  this  day 

before  [me^  for  that  he,  the  said  A.B.,  on  ,  at  [describing 

the  offence f  as  in  a  warrant  of  commitment^. 

This  deponent  CD.,  on  his  [oo^A],  saith  as  follows,  &c. : 

The  foregoing  depositions  of  CD.  and  E.F.,  written  on  sheets  of 

paper,  numbered  conseontiyely  from  one  to  ,  and  by  me  now  fixed 

together,  were  taken  upon  [oath]  before  me  on  the  day  of  , 

in  the  presence  of  the  said  A.B.,  who  [or  whose  Counsel,  L.M.]  was  afforded 
a  full  opportunity  to  cross-examine  the  said  witnesses,  and  their  depositions 
have  been  read  over  to,  and  signed  by,  the  said  CD.  and  £.F.  respectirely. 

J.  S. 

If  there  is  a  remand,  "  Bemanded  to  the  day  of  .*' 

Practical  rules        §  736.  The  following  are  practical  rules  for  taking  down 
for  takmg       the  statements  of  the  witnesses  in  the  depositions,  so  as  to 
comply  with  the  letter  and  spirit  of  the  Act. 

O  This  blank  ought  to  be  filled  up :  "  the  Colony  of  New  Zeahmd,"  as  long 
as  Justices  hare  jurisdiction  throughout  the  Colony ;  and  afterwards  according 
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1 .  The  depositions  (and  also  the  statement  of  the  pri-  Writing, 
soner,  and  the  recognizances  returned  with  the  depositions) 
should  be  written  in  a  clear  and  legible  hand;(^)  and 

2.  On  sheets  of  paper  of  uniform  size.  Paper. 

3.  It  is  much  more  convenient  that  the  depositions  should  On  one  dde. 
be  written  on  one  side  of  the  sheet  only,  than  on  both. 

4.  The  sheets  of  paper  used  should  be  numbered  con-  Numbering 
secutively,  and  should  be  securely  fastened  together,  so  that  *h^^**°™^ 
they  cannot  be  transposed  without  being  torn.  (^) 

5.  The  heading  in  the  form  of  depositions  given  above^  Caption, 
or  the  caption,  as  it  is  technically  called,  is  not  a  necessary 

part  of  the  deposition ;  but  it  is  convenient,  and  it  may 
convenientlv  include  the  names  of  all  the  witnesses  examined 
on  one  day.  It  may  also  be  convenient  that  there  should 
be  a  fresh  caption  after  each  adjournment  or  remand.  The 
caption  need  not  describe  the  offence  charged,  with  technical 
accuracy ;  and  although  it  alleges  one  charge,  and  the  accused 
is  afterwards  indicted  and  tried  upon  another,  the  deposi- 
tions will  not  therefore  be  inadmissible,  if  the  case  be  the 
same,  and  the  accused  appears  to  have  had  full  opportimity 
of  cross-examining  in  respect  of  it. 

6.  The  evidence  should  be  taken  down  in  the  first  person  Eridenoe  in 
and  not  in  the  third,  and  in  the  very  words  of  the  witness.  ''^•^  wordi. 
{^ee  post  as  to  Maori  and  foreign  witnesses.) 

7.  The  whole  of  the  statement  made  by  the  witnesses  on  The  wliole 
examination,  cross-examination,  and  re-examination,  and  not  "tatement. 
merelv  so  much  as  the  Justice  mav  consider  material,  must 

be  taken  down  {^)  ;  and  the  examination,  cross-examination, 

(' )  It  is  not  objectionable,  but  on  the  contrary,  it  is  convenient,  that  the 
mcrcl}  formal  ports  should  be  printed ;  but  care  should  be  taken  to  leare 
suflicieiiUy  large  blank  spaces,  to  prevent  the  necessity  for  interlineations  or 
▼cry  close  writing  in  the  material  parts  which  have  to  be  inserted  bj  the 
Just  ices  or  their  clerks. 

(-")  The  slovenly  habit  of  putting  depositions  together  with  a  pin  is  often 
a  source  of  great  inconvenience,  and  might  indeed  render  depoeitions  inadmis* 
sible  in  evidence,  if  the  pin  had  been  taken  out  and  the  eheets  separated,  and 
there  wei*e  no  evidence  that  the j  had  been  put  togetiier  again  in  Uieir  original 
onler. 

O  On  this  subject,  Mr.  Pitt  Taylor  m^b,  in  hii  Treatise  on  Evidence, 
6.  loS, — **  In  directing  the  magistrate  to  take  down  the  statemente  of  the 
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and  re-examination  ought  to  be  distinguished  by  an  appro- 
priate headings  such  as  ''  Cross-examined  by  prisoner,  &c/^ 
Dooaments  8.  If  a  witness  is  examined  with  reference  to  any  docu- 

pro^xiced. '     ment  produced,  the  Justice  ought  to  mark  such  document 
See  Form  No.  for  its  purpose  of  identification  at  the  trial ;  and  it  is  con- 
venient, if  the  document  be  not  required  in  the  meantime  by 
the  person  to  whom  it  belongs,  that  it  should  be  transmitted 
by  the  Justice  with  the  depositions,  (i) 

Where  articles  are  produced  and  identified  by  witnesses, 
it  is  convenient  to  make  some  mark  on  them,  and  to  mention 
the  same  in  the  depositions. 

Such  articles  ought  properly  to  I'cmain  in  the  custody  of 
the  police  till  the  trial,  unless  they  be  of  a  perishable  nature, 
or  such  as  the  owners  may  want  for  use  in  the  meantime. 
Beading  over         9.  The  whole  deposition  of  each  witness,  when  completed, 
l^g  ^  should  be  read  over  to  him,  and  if  any  alteration  be  suggested 

by  him,  it  ought  to  be  made,  either  by  erasure,  or  interlinea- 
tion, (verified  by  the  Justices,)  or  by  an  additional  written 
statement. 
Signsfcure,&CM        10.  The  Tudtness  must  then,  as  a  token  of  his  assent  to 

by  witness. 

"  witnesses  as  nearly  as  possible  in  their  own  words,  and  not  merely  *  so  much 

"  thereof  as  shall  be  material/  the  Legislature,  of  course,  did  not  intend  that 

'*  the  depositions  should  be  loaded  with  every  idle  word  let  fall  by  persons 

"  under  examination,  though  obviously  having  no  reference  to  the  charge 

"  against  the  accused  ;  but  it  certainly  meant  to  fetter  tlic  discretion  of  the 

"  Justices,  who,  under  the  old  law,  were  apt  to  reject  as  immaterial  mncli 

*'  valuable  information.    Regarded  in  this  light,  the  change  is  salutary  :  for 

**  not  only  does  it  frequently  happen  that  facts,  wliich  upon  a  preliminary 

"  inquiry  appear  to  be  of  trifling  importance,  turn  out  in  the  sequel  to  be 

**  extremely  relevant ;  but  where  all  the  evidence  is  not  given,  the  Court, 

''  the  prosecutor,  and  the  prisoners  are  alike  kept  in  the  dark,  and  mucli 

"  time  may  be  wasted  in  endeavours  to  throw  discredit  on  the  testimony  of 

"  witnesses,  by  showing  that  they  have  made  statements  at  the  trial  which 

"  arc  not  to  be  found  in  the  depositions  returned.     If  a  person  of  iceak 

"  infell€c(f  or  a  childy  he  examined  before  the  Jtisiice,  it  is  also  desirable  that- 

**  the  questions  and  answers  touching  his  capacitjf  to  take  an  oath  should 

"  appear  on  the  face  of  the  depositions,^* 

(})  It  has  been  a  vcr}*  common  custom  for  Justices  to  fosteu  up  documents 

which  have  to  be  produced  in  evidence  with  the  depositions,  a  course  which 

sometimes  causes  inconvenience,  or  at  least  the  necessity  for  unfastening  the 

depositions.    It  would  seem  the  better  course  to  have  them  identified  by  the 

signature  of  the  Justices,  and  returned  along  with,  but  not  attached  to,  the 

depositions. 
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the  representation  of  his  evidenec  given  in  the  deposition, 
sign  it  at  the  foot  thereof;  or  if  a  marksman,  make  his  mark, 
which  should  be  duly  attested  :  and  it  would  seem  convenient, 
though  not  necessary,  that  he  should  sign  every  separate 
sheet  containing  part  of  his  evidence. 

11.  The  depositions  should  then  be  signed  by  the  Justice  Signature  by 
before  whom  they  were  taken,  and  should  aver  that  he  was  ^hole^depo- 
the  Justice  who  took  them.  sitions. 

It  is  sufficient,  in  law,  if  the  whole  body  of  depositions  be 
signed  together  by  the  Justice,  the  signature  being  preceded 
by  the  statement  in  the  form  above  set  out. 

12.  But  it  would  appear  more  convenient  and  safe  that  Signature  of 
the  Justice  should  also  sign  or  initial  each  separate  sheet ;  Sheets. 

for  as  Mr.  Pitt  Taylor  obsenes  in  his  Treatise  on  Evidence, 
s.  155,  "If  the  depositions  be  copied  on  separate  sheets, 
"  and  no  distinct  proof  be  given  of  their  having  been  pinned 
"  or  otherwise  fastened  together,  at  or  before  the  time  when 
*'  the  last  was  signed,  those  bearing  no  signature  will  be 
"  rejected.^^ 

This  course  is  also  much  more  convenient  in  cases  of 
adjournments  and  remands ;  and  the  statutor}'  form  contem- 
plates the  use  of  the  formal  conclusion  on  'each  day  of 
examination. 

13.  Any  observations,  statements,  or   comments   made  ObserrationB 
voluntarily  by  the  accused  in  the  course  of  the  examination,  <>'*<^*^"**** 
ought  to  be  taken  down  by  the  Justice ;  because  such  matter, 

if  it  tell  against  the  accused,  may  be  used  as  evidence 
against  him  at  his  trial,  even  without  any  previous  caution 
having  been  given  by  the  Justice.  But  the  Justice  must 
not  ask  any  question  of  the  prisoner,  except  that  which  is 
expressly  provided  for  by  the  Statute,  as  hereinafter  detailed. 
Such  language  of  the  accused,  however,  would  properly  be 
proved  by  oral  evidence,  and  the  statement  of  it  on  the 
depositions  could  only  be  used  to  refresh  the  memory  of  a 
witness  who  had  heard  the  accused  use  it,  and  who  wrote 
down  the  statement  himself,  or  read  it  over  at  the  time. 

14.  Inasmuch  as  witnesses  constantly  give  evidence  of  Dates, 
the  time  at  which  facts  occurred,  relatively  to  thcf  time  at 

30 
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which  they  arc  speakings — as  for  iustance^  "  last  Thursday, 
or  '^  three  weeks  ago  last  Wednesday/' — it  would  be  very 
convenient  if  the  Justice  taking  the  examination,  placed  in 
the  margin  opposite  such  words,  the  day  of  the  week  and  of 
the  mouth.  Attention  to  this  would  save  Counsel  and  the 
Court  considerable  trouble  at  the  trial,  especially  when  there 
have  been  several  adjournments  or  remands. 

15.  It  is  convenient  to  fold  up  the  depositions  in  a  uni- 
form manner,  and  indorse  them  with  the  name  of  the  case, 
the  place  at  which  the  examination  was  taken,  aud  the  date 
of  the  commitment. 

16.  In  cases  where  the  accused  or  any  of  the  witnesses  is 
an  aboriginal  native,  or  a  foreigner,  ignorant  of  the  English 
language,  it  seems  necessary  to  take  great  care  in  order  to 
fulfil,  according  to  their  spirit,  the  requirements  of  the 
Statute  respecting  the  depositions  and  the  statement  of  the 
accused. 

As  regards  such  witnesses,  it  seems  at  least  doubtful 
whether  the  objects  of  the  Statute  could  be  attained 
witliout  taking  down  the  original  language  used  by  each 
witness,  as  well  as  the  interpretation,  and  whether  deposi- 
tions containing  merely  the  translation  of  such  language  given 
by  the  interpreter,  without  any  means  of  testing  the  correct- 
ness of  the  interpretation,  would  not  be  inadmissible  at  the 
trial,  in  case  of  the  death  or  absence  of  the  witness.  (^) 

It  is  therefore  at  least  very  desirable,  if  it  be  not  abso- 
lutely necessary,  (even  though  it  be  attended  with  some 
incidental  inconvenience,)  that  the  interpreter  should  take 
down  the  words  of  the  Maori  or  foreign  witness  in  the  wit- 
ness's own  language;  and  that  such  deposition  should  be 
read  over  to,  and  signed  by  the  ^vitness :  the  interpretation 
given  by  the  interpreter  being  at  the  same  time  taken  down 
by  the  magistrate  or  his  clerk,  and  returned,  duly  authenti- 

(^)  One  of  the  Judges  of  the  Supreme  Court  has  on  seyeral  occasions  ex- 
pressed a  strong  opinion  on  the  Bench,  to  the  e£fcct  that  the  original  language 
of  the  witness,  as  well  as  the  translatioa  of  the  interpreter,  should  be  returned 
in  the  depositions,  and  must  be  giren  in  eyidenoe  when  the  deposition  is  to  be 
uMd  in  Ck>art ;  but  it  is  beliered  there  has  not  jet  been  any  judicial  decdaion 
(0  that  effect. 
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cated  by  the  signature  of  the  interpreter  and  of  the  magis- 
trate^ along  with  the  deposition  in  the  original  language. 

And  further^  in  any  case  where  the  accused  is  a  Maori  or  Maori  or 
a  foreigner,  and  the  witnesses  are  English,  it  would  seem  ^"^^ 
necessary,  in  order  to  test  the  meaning  and  value  of  their 
cross-examination  by  the  accused,  and  of  the  statement  of 
the  accused,  (which  must  be  made  after  the  reading  over  of 
the  witnesses'  evidence,)  that  the  interpretation  of  the 
evidence  given  by  the  interpreter  to  the  accused,  should  be 
taken  down  and  read  over  to  the  accused,  and  dulv  authenti- 
cated  and  returned  along  with  the  original  depositions. 

Defence  :  Statement  of  Accused,  and  his  ^Fitnesses. 
§  737.  The  evidence  of  the  witnesses  for  the  prosecution  Bemand, 
having  thus  been  taken  down  in  writing,  read  over  and  signed  f^J!^^Jf 
by  them  and  by  the  Justice,  if  he  thinks  a  remand  necessary  ceeding. 
he  will  proceed  as  before  indicated  {ante,  §  706,  &c.) ;  and  he 
ought  to  write  down  on  the  deposition,  the  day  until  which 
the  prisoner  is  remanded.     If  he  thinks  the  evidence  not 
sufficient  to  put  the  accused  upon  his  trial  for  an  indictable 
offence,  and  that  there  is  no  probability  of  getting  further 
sufficient  evidence  on  a  remand,  he  must  order  the  accused, 
if  in  custody,  to  be  discharged,  as  to  the  information  under 
ihquiry ;  but  if  there  seem  to  be  sufficient  ground  to  call  upon 
the  accused  to  answer,  he  must  then  proceed  in  the  manner 
prescribed  by  the  Statute. 

§  738.  It  would  seem  competent  for  the  Justice  to  hear  Hearinf 
the  Counsel  of  the  accused,  before  determining  whether  he  ^J^^^^°' 
will  discharge  the  accused,  or  caution  him  and  call  on  him  for 
an  answer.     But  it  would  also  seem  that  the  Justice  may 
refuse  to  pursue  this  course. 

§  739.  The  examination  of  all  the  witnesses  for  the  prose-  Cautioning 
cution  having  been  completed,  the  Justice,  before  calling  j  p j^  iq^ 
on  the  accused  to  answer  the  charge,  must  read  the  deposi-  ■.  56. 
tions  taken,  or  cause  them  to  be  read  over,  to  the  accused, — 
and  this  he  may  do  without  requiring  the  witnesses  to  be  in 
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attendance ; — and  he  must  say  to  him  these  words^  or  to  the 

like  effect : 

"  Having  heard  the  evidence,  do  you  wish  to  say  anything 
in  answer  to  the  charge  ?  You  are  not  obliged  to  say  any- 
thing unless  you  desire  to  do  so,  but  whatever  you  may  say 

"  will  be  taken  down  in  writing,  and  may  be  given  in  evidence 
against  you  upon  your  trial ;  and  you  are  clearly  to  under- 
stand that  you  have  nothing  to  hope  from  any  promise  of 
favour,  and  nothing  to  fear  from  any  threat  which  may 
have  been  holden  out  to  you  to  induce  you  to  make  any 
admission  or  confession  of  your  guilt,  but  that  whatever  you 
shall  now  say  may  be  given  in  evidence  against  you  on 
your  trial,  notwithstanding  such  promise  or  tlu^eat/^  (^) 
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Statement  of  §  740.  Whatever  the  prisoner  shall  then  say  in  ansM'er 
J*'"^©  66  *^®^®*^  is  to  be  taken  down  in  writing,  (33)  and  read  over  to 
him,  and  signed  by  the  Justices,  or  one  of  them,  to  be  kept 
and  transmitted  with  the  depositions,  and  may  be  given  in 
evidence  against  him  at  his  trial  without  any  other  proof; — 
unless  it  be  proved  that  the  Justice  or  Justices  purporting  to 
sign  it,  did  not  in  fact  sign  it. 

Statutoiy  §  741 .  Taking  the  section  of  the  Act  in  question  and  the 

J^J^AcTlSea  ^^^^  ^^  *^c  Schedule  together,  it  would  appear  that  in  order 
B.  56.  to  make  a  statement  of  an  accused  person  valid  against  him, 

as  a  statutory  confession  or  admission,  the  following  circum- 
stances must  have  taken  place  : — 
Pitt  Taylor.  (1.)  The  charge  must  have  been  read  to  the  accused ; 

Sec.  812.  (2.)  All  the  witnesses  must  have  been  examined  in  his 

presence  and  hearing ; 

(3.)  The  depositions  must  have  been  read  over  to  him  after 
the  examinations  were  completed ; 

(4.)   He  must  then,  and  not  till  then,  have  been  cautionctl 
by  the  Justice ; 

(5.)  His  whole  statement  must  have  been  taken  down  in 
his  own  words; 

(})  The  reafloni  why  theno  statutory  cautioni  were  introduced,  are  pcnnted 
<mt  OMie,  §§  75-78, 
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(6.)  It  must  then  have  been  read  over  to  him,  and  he 
must  have  been  pressed  for  his  signature  or  mark ;  and  if  he 
refused  to  sign  it  or  make  his  mark,  it  would  seem  the  Jus* 
tices  should  have  stated  that  fact  in  writing; 

(7.)  The  Justice  must  then  have  signed  the  statement ; 
and 

(8.)  It  must  have  been  kept  with  the  depositions,  and 
transmitted  with  them  and  certain  other  documents  to  the 
Court  at  which  the  trial  m  as  to  take  place, — as  will  be  more 
fully  explained  presently. 

§  742.  It  is  to  be  noticed  that  the  Statute  expressly  pro-  other  ad- 
vides  in  the  same  section,  that  nothing  contained  in  it  shall  ^JJ^  ^ 
prevent  the  prosecutor  from  giving  in  evidence  any  admission  eyidence. 
or  confession  or  other  statement  of  the  person  accused  or^'gg     '       * 
charged,  made  at  any  time,  which  by  law  would  be  admissible 
as  evidence  against  such  person. 

§  743.  If  the  accused  confesses  the   charge,  it  is  still  Confesaion  of 
necessary  to  go  through  all  the  statutory  forms,  as  he  may  ^    ^^' 
afterwards  plead  "  Not  (iuilty "  to  an  indictment ;  and  the 
depositions  also  enable  the  Judge  who  has  to  pass  sentence^ 
to  exercise  his  discretion  as  to  the  amount  of  punishment,  if 
the  accused  pleads  "  Guilty/^ 

Where  a  person  accused  of  larceny  of  property  the  value 
of  which  does  not  exceed  £10,  confesses  the  offence,  two 
Justices  may,  as  we  have  seen,  §  526,  take  the  confession, 
and  sentence  the  offender  to  imprisonment,  with  or  without 
hard  laboiu",  for  any  period  not  exceeding  twelve  calendar 
months. 

§  744.  As  it  is  not  the  duty  of  the  Justices  to  try  the  Examination 
case  at  the  examination,  or  to  determine  whether  the  evidence  S^  ^!^^!!!4* 
is  such  that  they  themselves,  if  entitled  to  do  so,  would  con- 
vict upon  it,  but  merely  to  say  whether  there  is  evidence 
sufficient  to  put  the  aCjCused  on  his  trial,  it  would  appear  that 
the  Justices  are  not  bound,  in  every  ordinary  case,  to.procure 
the  attendance  of  witnesses  whom  the  prisoner  may  wish  to 
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be  called  finr  his  defence;  but  ''The  Justices  of  the  Peace 
Act^  1866^'^  8.  57,  expressly  provides^  that  if  the  accused  after 
haying  been  cautioned  in  the  way  above  mentioned^  and 
having  said  what  he  wished  to  say  in  answer  to  the  charge^ 
should  require  it^  the  Justices  must  take  the  statement  on 
oath  of  any  persons  who  may  be  in  attendance  to  give 
evidence  on  behalf  of  the  accused^  and  put  the  same  in 
writing.  And  the  depositions  so  taken  are  to  be  read  over 
and  signed  by  such  witnesses^  and  by  the  Justices  or  one  of 
the  Justices  taking  the  same. 

It  would  seem  that  the  prosecution  would  be  entitled  to 
cross-examine  such  witnesses,  and  that  the  evidence  on  cross- 
examination,  as  well  as  the  evidence  for  the  prisoner,  should 
be  taken  down  as  in  the  case  of  depositions  for  the  prose- 
cution. 

Seoent  pomes-        §  745.  In  cases  of  recent  possession  of  stolen  goods, 
s^of  itolen  ^]jgjg  i]^Q  accused  names  the  person  from  whom  he  obtained 

the  goods,  or  avers  that  there  is  some  person  who  can  prove 
how  he  became  innocently  possessed  of  them,  it  would  seem 
to  be  the  duty  of  the  Justice  to  procure  the  attendance  of 
such  witness,  if  practicable;  for  the  recent  possession  of 
stolen  goods  raises  a  presumption  of  guilt,  only  when  the 
person  found  in  possession  fails  to  give  a  reasonable  account 
of  his  possession ;  and  if  he  gives  an  account  which  is  capable 
of  proof  or  disproof,  the  truth  of  it  ought  to  be  tested ;  and, 
therefore,  when  the  prisoner  mentions  the  name  of  an  acces- 
sible person  as  being  capable  of  supporting  his  account,  the 
Justice  ought  to  procure  the  attendance  of  such  person; 
and  if  the  evidence  of  such  person  clearly  establishes  the 
prisoner's  statement,  and  his  account  of  the  possession  of  the 
goods  thus  becomes  reasonable,  the  Justice  ought  to  dis- 
charge the  accused. 

But  in  all  cases  where  the  witnesses  of  the  accused  con- 
tradict him,  or  contradict  the  evidence  given  for  the  prosecu- 
tion, or  seem  to  be  of  questionable  credibility,  the  Justice 
ought  to  send  the  case  for  trial.    See  on/e,  §  19& 
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Return  of  DepaaUions. 
§  746.  On  the  committal  of  a  person  accused^  or  on  his  Betom  of 
being  held  to  bail  to  take  his  trial,  the  Justices  are  to  deliver  to^w^"*'" 
or  cause  to  be  delivered,  the  depositions,  along  with  the  J.P.  Act,  1866, 
written  information  (if  any),  the  statement  of  the  accused, 
the  recognizance  of  bail  (if  any),  and  the  recognizances  of  the 
prosecutor  and  witnesses,  to  the  proper  officer  of  the  Court  at 
which  the  trial  is  to  take  place.     In  cases  where  the  trial  is  to 
be  at  the  Supreme  Court,  the  proper  officer  is  the  B^^istrar 
or  Deputy  Registrar  at  the  place  at  which  the  accused  is  to 
be  tried,  if  there  be  one  at  such  place;  and  if  not,   the 
Registrar  acting  within  the  district  within  which  such  place 
is  situated. 

§  717.  This  delivciT  of  documents  is  to  be  made  before  or  And  when, 
at  the  opening  of  the  Court,  on  the  first  day  of  its  sitting,  or 
at  such  other  time  as  the  Judge  who  is  to  preside  at  the  trial 
shall  order. 

In  the  absence  of  any  general  or  special  direction  by  the 
Judge,  it  would  appear  that  the  Justices  ought  to  send  the 
depositions  to  the  Registrar  within  a  reasonable  time  before 
the  opening  of  the  Court. 

§  748.  In  all  cases  where  the  accused  is  committed  or  CopiM  of 
held  to  bail  to  take  his  trial,  both  he  and  the  prosecutor,  are  ^•P^^""- 
entitled,  on  application  after  the  completion  of  the  examina- 
tions, and  before  the  opening  of  the  Court,  to  get  copies  of 
the  depositions  on  which  the  accused  has  been  committed  or 
bailed,  from  the  officer  having  custody  of  them,  on  payment 
of  a  reasonable  sum,  not  exceeding  the  rate  of  four  pence,  per 
folio  of  ninety  words. 

Moreover,  any  Justice  may,  if  he  shall  think  fit, — and  he  Giving 
probably  would  do  so  on  application  of  the  accused,  if  he  *"'*''"®^  • 
appeared  to  Ijc  without  means, — order  one  copy  of  the  deposi-  Ihid. 
tions  to  be  supplied  to  each  accused  person  without  any  pay- 
ment. 

§  740.  But  if  the  charge  be  dismissed,  the  Statute  makes 
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No  copies       no  provision  for  furnishing  copies  of  the  deposition  either  to 
dbSs^dT^    the  accused  or  the  prosecutor.     Nor  is  the  accused  entitled 

to  a  copy  of  part  of  the  depositions  on  a  remand^  or  during 

adjournments  of  the  examination. 

Preaemng  §  750.  It  is   however  provided  by  the  Act,  that  if  the 

diraoissai  evidence  appear  msumcient  to  put  the  person  accused  upon 
J.P.Act,l866,  his  trial,  the  depositions  are  to  be  presen-ed  by  the  Clerk  of 
the  Petty  Sessions  or  Resident  Magistrate's  Court  at  which 
they  were  taken ;  or  if  they  were  not  taken  at  any  such  Court, 
then  to  the  Clerk  of  such  Court  of  any  District  within  which 
they  were  taken ;  or  if  they  were  taken  beyond  any  such 
district,  then  to  the  nearest  Clerk  of  Petty  Sessions  or  a 
Resident  Magistrate's  Court. 


When 
depositions 
evidence  for 
prosecution. 
Sec.  72. 


§  751.  Tlie  circumstances  under  which  depositions  taken 
in  the  manner  above  detailed  are  admissible  as  evidence  on 
behalf  of  the  prosecution  at  the  trial,  arc  the  following : — 

(1.)  It  must  be  proved  that  the  person  whose  deposition 
is  tendered  in  evidence  is  out  of  the  Colony,  or  dead,  or  so  ill 
as  not  to  be  able  to  travel :  and  it  is  necessarv  to  be  careful 
to  identify  the  person  whose  absence  is  accounted  for  with 
the  person  who  made  the  deposition  (and  not  merely  to  show 
an  identity  of  names).     See  ante,  p.  207  in  note. 

(2.)  The  deposition  must  puri3ort  to  have  been  taken  on 
oath,  and  in  presence  of  the  accused,  and  with  full  oppor- 
tunity for  him  or  his  Counsel  to  cross-examine  the  witness. 

(3.)  It  must  further  purport  to  have  been  read  over  to  and 
signed  by  the  witness,  and  signed  by  the  Justice. 

Under  these  circumstances,  the  deposition  of  the  witness 
may  be  read  as  evidence  in  the  case,  without  other  proof  that 
the  regular  proceedings  Mere  taken. 

But  if  it  should  be  shown  by  evidence  that  the  deposition 
was  not  in  fact  signed  by  the  Justice  whose  name  it  purports 
to  bear,  or  that  it  was  not  taken,  in  any  material  respect,  in 
the  manner  prescribed  by  the  Statute,  it  would  not  be  admis- 
sible against  the  accused. 


.* 
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§  752.  In  the  case  of  a  witness  examined  before  the  Deposition  df 
Justices  on  behalf  of  the  accused,  if  it  appear  at  the  trial  ^^^^^ 
that  such  witness  is  dead,(^)  his  deposition,  purporting  to  be  J.P.Aot,l866, 
duly  taken  as  above,  with  opportunity  for  the  prosecution  "*     ' 
to  cross-examine,  will  be  admissible  evidence  for  the  accused, 
without  proof  of  the  formalities,  imless  there  be  proof  of 
irregularity. 

dischaboe;  committal;  and  bail  afteb  examination; 

obpebino  fbosbcution,  etc. 

Discharge. 
§  753.  According  to  the  words  of  the  Statute,  if  the  DiBoharga 
Justices  should  be  of  opinion  that  the  evidence  offered  on  fo,  prowci^ 
the  part  of  the  prosecution  is  ''not  sufficient  to  put  the^°* 
accused  party  upon  his  trial  for  any  indictable  offence,  they 
shall  forthwith  order  such  accused  party,  if  in  custody,  to  be 
discharged  as  to  the  information  then  imder  inquiry.'^ 

§  754.  When  all  the  evidence  for  the  prosecution,  and  Dednion  on 
also  the  witnesses  for  the  accused,  if  any,  have  been  heard,  ^^^^^  ***** 
the  Justices  have  to  determine  whether  they  will  send  the 
case  for  trial,  or  discharge  the  accused. 

§  755.  The  above  provision  of  the  Act  as  to  discharge  is  Wh«n  eri- 
literally  applicable  only  in  cases  where  the  evidence  against  f  ^^JJjJJS^ 
the  accused  is  insufficient ;  but  there  can  be  no  doubt  that  in 
cases  where  the  Justices  examine  witnesses  tendered  by  the 
accused,  they  may  discharge  him,  if  they  are  satisfied  by  the 
evidence  of  such  witnesses  of  his  innocence,  or  they  think 
that  upon  the  whole  of  the  evidence  there  is  not  enough  to 
justify  them  in  sending  the  case  for  trial. 

§  756.  With  regard  to  the  amount  of  evidence  which  What  eri- 
should  in  ordinary  cases  be  sufficient  to  induce  the  Justices  eien^for 
to  commit  the  accused  person,  or  hold  him  to  bail,  it  may  oommitta]. 
be  enough  here  to  quote  the  words  used  on  this  subject  by  an 


Q)  There  U  no  provifion  for  reading  the  depoeition  of  a  witneM  for  the 
accused,  if  he  is  aheent  £rom  the  Colonj  or  too  ill  to  trarel. 
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Cox  V,  Cold-  eminent  Judge  (Mr.  Justice  Bayley) : — ^^  I  think/'  says  that 
nd|e,  1 B.  &  J^dge,  *^a  magistrate  is  clearly  bounds  in  the  exercise  of  a 
''  sound  discretion,  not  to  commit  any  one  unless  a  primd 
facie  case  is  made  out  against  him  by  witnesses  entitled  to 
a  reasonable  degree  of  credit/'  An  attempt  has  been  made 
in  the  chapter  on  "Discretionary  Powers/'  (ante,  §  194, 
&c.,)  to  indicate  the  principles  on  which  Magistrates  should 
Act  in  the  exercise  of  their  discretion  on  this  subject. 

ETidcnce  §  757.  It  is  to  be  observed  that  before  the  Justices  dis- 

diffeTenrfrom  charge  the  accused,  they  should  see  that  the  evidence  is  not 
charge.  sufficient  to  put  him  upon  his  trial  for  any  indictable  oflFence ; 

and  therefore  they  ought  not  to  discharge  him  merely  because 
the  evidence  does  not  establish  the  offence  of  which  he  had  been 
accused.  We  have  already  seen,  [antSy  §  661,)  that  no  objection 
can  be  taken  on  account  of  any  variance  between  the  evidence 
given  at  the  examination,  and  the  description  of  the  offence 
contained  in  the  information,  summons,  or  warrant  of  appre- 
hension ;  and  unquestionably,  the  Justices  may  commit  for 
an  offence  different  from  that  which  was  originally  charged, 
for  it  has  been  decided  that  depositions  duly  taken  would  be 
afterwards  admissible  at  the  trial,  although  the  offence*for 
which  the  accused  was  indicted  should  be  a  different  one,  in 
point  of  law,  from  that  with  which  he  was  charged  at  the 
time  of  the  examination ;  provided  the  case  was  the  same, 
and  the  accused  had  an  opportunity  of  cross-examining  as 
to  the  facts.  But  instances  may  very  well  occur,  in  which 
evidence  comes  out  during  the  preliminary  investigation, 
tending  to  establish  a  charge  of  a  totally  different  character 
from  that  which  is  in  the  course  of  investigation ;  and  under 
such  circumstances  it  might  be  desirable  to  take  a  fresh 
information  and  fresh  depositions  on  such  charge.  (}) 

Q)  It  may  be  remarked  here,  that  the  parties  subsequently  conducting  the 
prosecution  are  not  bound  to  indict  either  for  the  offence  first  charged,  or  for 
that  for  which  the  accused  may  hare  been  committed  or  held  to  bail,  but 
ought  to  present  an  indictment  or  indictments  for  such  offence  or  offences  as 
they  may  be  adyised  can  be  made  out,  by  the  evidence,  not  merely  of  the 
witnesses  examined  before  the  Magistrates,  but  of  any  others,  also,  who  may 
hare  been  discorered  since  the  examioation  to  bo  capable  of  giving  material 
tettimon^. 
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§  758.  The  order  for  discharge,  it  would  appear,  may  be  The  order 
merely  verbal,  nothing  being  said  in  the  Act  about  its  being  ^^^  diechargo. 
under  the  hands  of  the  Justices,  and  no  form  of  discharge 
being  given  in  the  Schedule  to  the  Act.  But  it  would 
seem  convenient  that  the  examining  Justice  should  make  a 
note  of  it  on  the  deposition  or  the  information.  The  in- 
formation, the  depositions,  and  the  other  documents  are  to 
be  preserved,  as  has  already  been  mentioned,  as  they  may 
be  of  great  importance  for  the  purpose  of  ulterior  proceed- 
ings, such  as  actions  for  malicious  prosecution,  or  charges 
of  peijury. 

§  759.  The  discharge  of  an  accused  person  by  Justices  Effect  of 
after  examination  on  an  indictable  charge,  is  no  bar  to  future  ^<**^- 
proceedings ;  and  on  the  discovery  of  fresh  evidence,  a  fresh 
examination  may  be  taken. 

§  760.  It  has  been  mentioned  {ante,  §  524),  that  it  is  Power'of 
provided  by  "  The  Justices  of  the  Peace  Act,  1866,''  s.  82,  ^^^"^deal 
that  when  any  person  is  charged  with  larceny,  where  the  Bimunarilj 
value  of  the  property  stolen  does  not  exceed  twenty  shillings,  J^l^^J^^ 
and  where  the  circumstances  of  the  case  appear  to  any  Jus- 
tice to  be  of  so  trivial  a  nature  as  to  be  unfit  for  prosecution, 
he  may  dismiss  the  case,  although  a  felony  may  have  been 
proved. 

By  the  same  Act,  (s.  83,)  in  cases  of  larceny,  two  or 
more  Justices,  upon  being  satisfied  that  the  value  of  the 
property  does  not  exceed  £5,  may,  at  their  discretion, 
hear  and  determine  the  charge,  and  sentence  the  offender 
to  imprisonment,  not  exceeding  six  calendar  months:  and 
by  sec.  84,  where  the  accused  confesses,  and  the  value 
of  the  goods  stolen  docs  not  exceed  ^10,  two  Justices 
may,  in  their  discretion,  take  the  confession,  and  sentence 
the  offender  to  imprisonment  not  exceeding  twelve  calendar 
months. 

Other  provisions  as  to  juvenile  offenders  are  mentioned 
ante,  §  527. 
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Committal  and  Conveyance  to  Prison. 
Sending  case  §  761.  If  the  examining  Justice  or  Justices  be  of  opinion 

j!p*Adi  1866  *^**  ^^  "  evidence  is  sufficient  (})  to  put  the  accused  party 
B.  68.  "  upon  his  trial  for  an  indictable  oflfence,  or  if  the  evidence 

given  raise  a  strong  or  probable  presumption  of  the  guilt 

of  the  accused  party ;  then  such  Justice  or  Justices  shall, 

Form  No.  69.  ''  by  his  or  their  warrant,  commit  him  to  some  public  gaol, 

^'  to  be  there  safely  kept  until  he  shall  be  thence  delivered 

"  by  due  course  of  law ;  or  admit  him  to  bail/^ 

Commitment.  ^  762.  The  Cases  in  which  Justices  may  and  ought,  must, 
or  cannot,  admit  the  accused  to  bail,  will  be  considered  pre- 
sently ;  but  where  the  accused  cannot  be  admitted  to  bail,  or 
where  the  Justice,  having  a  discretion,  refuses  to  admit  him, 
or  where  he  cannot  find  bail,  the  Justices  must  proceed  to 
commit,  strictly  according  to  the  Statute. 

To  what  gaol.        §  763.  With  respect  to  the  gaol  to  which  the  Justices 
Ibid.  ought  to  commit  the  accused,  the  commitment  would  properly 

be  made  to  the  nearest  gaol  in  the  Province  in  which  the 
offence  was  alleged  to  have  been  committed,  although  it  may 
be  made  to  any  gaol  either  within  the  Province  where  the 
Justice  is  sitting  or  not.  See  '^The  Indictable  Offences 
Trials  Act,  1866,^'  s.  4.  But  inasmuch  as  the  Judges, 
sitting  singly  in  Circuit  Courts,  are  empowered  by  ^'The 
Supreme  Court  Act,  1860,^^  to  hear  and  determine  cases  only 
of  crimes  and  misdemeanours  committed  within  the  judicial 
district  assigned  to  them,  the  commitment  should  not,  it 
would  seem,  in  the  first  instance,  be  to  a  gaol  beyond  the 
judicial  district  within  which  the  offence  took  place. 

After  commitment,  the  Judge  in  the  district  has  power 
to  send  the  case,  before  or  after  indictment  found,  to  any 
place  of  trial  beyond  the  district,  under  the  provisions  of 
''The  Indictable  Offences  Trials  Act,  1866.'' 


§  764.  When  it  appears  that  the  offence  of  which  a  person 

Q)  See  ante,  §  198|  kc,  as  to  the  exerdae  of  discretion  bj  t]ie  Jnitioet 
reepectiog  committal  «r  holding  to  baiL 
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is  accused  was  committed  in  a  different  Province  from  that  offenee  out  of 
in  which  the  Justice  is  before  whom  he  is  brought^  the  Jus-  ^]^2|^t. 
tice  is  to  examine  such  witnesses^  and  hear  such  eyidence  in  S«o.  66. 
proof  of  the  charge  as  may  be  produced  before  him ;  and  if^ 
in  his  opinion^  the  evidence  is  sufficient  to  put  the  accused 
on  his  trials  he  is  thereupon  to  commit  him  to  some  gaol  to 
which  persons  charged  with  the  commission  of  indictable 
offences  in  the  Province  where  the  offence  was  committed  are 
usually  committed  for  trial ;  or  admit  him  to  bail,  and  bind 
over  the  prosecutor  and  witnesses  in  the  manner  hereafter  to 
be  described.  i 

§  765.  But  if^  in  the  case  of  an  offence  committed  out  Sending  ae- 
of  the  Province  where  the  Justice  is  sitting,  the  evidence  ^^^^^^ 
adduced  be  not  sufficient,  in  the  opinion  of  the  Justice,  to  erideooa  in- 
put the  accused  upon  his  trial  for  the  offence  with  which  jj^ 
he  is  charged,  he  is  not  to  discharge  the  accused,  but  is  to 
bind  over  the  witnesses  whom  he  has  examined  by  recog- 
nizance to  give  evidence;   and  also,  by  warrant  under  his 
hand,  (39)   to  order  the  accused  to  be  taken  before  some  Form  No.  72. 
Justice  near  to  the  place  (*)  where  the  offence  is  allied  to 
have  been  committed. 

§  766.  At  the  same  time,  the  Justice  is  to  deliver  over  TnmmiMion 
the  information,  depositions,  and  recognizances  to  the  con-  Jf™***™***** 
stable  who  shall  have  the  execution  of  the  warrant,  to  be 
delivered  by  him  to  the  Justice  before  whom  the  accused 
shall  be  taken  in  obedience  to  the  warrant. 

$  767.  It  would  appear  that  the  Justice  before  whom  Seoond 
the  accused  is  taken  is  then  to  examine  and  take  the  deposi-  jj^"*^"* 
tions  of  any  other  witnesses  who  may  be  tendered  on  the  part 
of  the  prosecution  or  the  prisoner,  and  to  take  the  statement 
of  the  prisoner  in  due  form. 

The  Act  provides  that  the  depositions  and  recognizances 
taken  by  the  first  Justice  are  to  be  deemed  to  have  been  taken 

O  ^  tf  e?ident  that  he  thonld  also  be  "within  the  Frorinoe  where 
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in  the  case^  and  to  all  intents  and  purposes  as  if  they  had 
been  taken  before  the  second  Justice. 

And  such  depositions  and  recognizances^  if  the  accused  be 
committed  or  bailed,  are  to  be  transmitted,  as  above,  to  the 
Registrar  or  Clerk  of  the  Court  at  which  the  accused  is  to 
be  tried,  along  with  such  depositions  and  recognizances  as 
may  be  taken  by  the  second  Justice. 

Discharge  §  768.  The  second  Justice,  if  he  be  of  opinion  that  the 

^miotttioii.  ^^^  of  the  evidence  is  not  sufficient  to  put  the  accused  on 
J.P.Act,1866,  his  trial,  ought  to  discharge  him  without  holding  him  to  bail; 

and  in  such  case,  every  recognizance  taken  in  the  case  by  the 

first  Justice  becomes  null  and  void. 

Time  and  §  769.  It  would  seem  that  the  Justices  ought  ordinarily 

plaoe  of  tnaL  ^  commit  the  accused  to  take  his  trial  at  the  first  practicable 

sittings  of  the  Supreme  Court,  or  other  competent  tribunal, 

to-  be  held  at  the  place  where  the  gaol  is  situated,  or  the 

nearest  place  thereto  within  the  judicial  district.  (}) 

Districfc  §  770.  The  only  tribunals  in  the  Colony  which  can  enter- 

iftB?*'^)*  ^^^  indictments,  are  the  Supreme  Court,  and  the  District 
' "'  *  Courts,  created  by  "  The  District  Courts  Act,  1858.''  The 
jurisdiction  of  the  Supreme  Court  is  unlimited ;  but  that  of 
the  District  Coiui;  is  expressly  limited  to  offences  other  than 
perjury,  committed  within  the  district,  punishable  by  fine  or 
imprisonment,  or  both,  or  by  transportation  not  exceeding 
seven  years,  or  by  penal  servitude  not  exceeding  four  years. 
These  District  Courts  arc  not,  at  present,  in  actual  operation 
throughout  the  Colony.  There  are  some  existing  Courts, 
established  under  the  Act,  which  have  a  certain  limited 
civil  jurisdiction,  but  no  criminal  jurisdiction.     In  districts 

(*)  If  at  any  time  there  be  a  FroTince  in  the  Colony,  in  which  no  sittings 
of  a  tribunal  competent  to  try  indictable  offences  shall  be  held,  the  commit- 
ment might  either  be  to  the  gaol  of  that  Province,  for  trial  ut  the  first  practi- 
cable  sittings  at  the  most  easily  accessible  place  of  sitting  in  another  ProTince 
within  the  same  judicial  district ;  or  it  may  be,  in  the  first  instance,  to  the 
gaol  of  the  place  where  the  trial  is  to  take  place.  Financial  consideratioiiB 
and  arrangements  between  Ftonoces  may  affect  this  matter. 
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where  a  District  Court  possessing  criminal  jurisdiction  is  in 
operation^  it  would  appear  to  be  competent  for  the  examin- 
ing Justices^  in  cases  where  the  District  Court  has  jurisdic- 
tion^ to  send  them  for  trials  at  their  discretion^  either  to  that 
Court  or  to  the  Supreme  Court,  according  to  the  circum- 
stances of  time,  place,  public  convenience,  and  the  import- 
ance of  the  particular  case. 

§  771.  If  there  be  several  charges  preferred  against  the  Sereral 
accused,  and  the  Justices  think  he  ought  to  be  sent  for  trial  *^^""'8®"' 
on  two  or  more  of  them  which  cannot  be  comprised  in  one 
indictment,  (^)  they  may  commit  on  one,  and  issue  a  detainer  Varm  No.  78. 
on  the  other,  or  each  of  the  others. 

§  772.  The  warrant  of  commitment,  having  been  made  DeliTeiy  of 

out,  is  to  be  delivered  to  the  constable,  or  any  of  the  con-  ^''^"•ntj  con- 

,    ,      ,  Teywioo  to 

stables  or  persons  to  whom  it  is  directed ;  and  such  constable  gaoL 

•  nAf*    lift 

must  convey  the  accused  person  therein  named  or  described 
to  the  gaol  mentioned  in  the  warrant,  and  deliver  him, 
together  with  the  warrant,  to  the  keeper  of  the  gaol. 

§  773.  The  keeper  of  the  gaol  must  then  give  to  the  con-  Beoeipt  by 
stable,  or  person  who  so  delivers  the  prisoner  to  him,  af^S"^* 
receipt  (49)  for  such  prisoner,  setting  forth  the  state  and  FonaVo.l7a. 
condition  in  which  he  was  at  the  time  of  such  delivery,  and 
the  sum  of  money,  if  any,  found  upon  him. 

§  774.  When  the  constable,  or  other  person,  is  entitled  Costs  of  oon- 
to  costs  or  expenses  for  conveying  a  person,  so  committed,  I^^^^fer  • 
to  prison,  (and  it  would  appear  that  he  must  be  entitled  to  Ibid, 
all  expenses  necessarily  incurred,  and  also  to  remuneration 

(^)  The  rule  is  that  one  felony  only  can  be  charged  in  an  indictment, 
though  it  may  bo  charged  in  different  forms.  But  there  are  some  exceptions  to 
this  rule :  of  which  the  principal  are,  that  the  same  indictment  may  chai^  the 
stealing  of  goods,  and  the  receiying  of  the  same  goods  knowing  them  to  be 
stolen ;  and  that  three  larcenies  or  embexilements,  against  the  same  person, 
within  six  months,  may  be  charged  in  one  indictment.  Any  number  of  mis- 
demeaooun  may  be  joined  in  one  indictment,  if  the  judgment  in  aU  of  them 
be  the  tame ;  but  it  is  not  usual  to  join  misdemeanoom  of  diAoenl  kifids. 
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J.P.  Act,  1866,  for  Ids  own  services^  if  not  provided  for  by  salary  or  other- 
'*  ^^^  wise^)  the  committing  Justice^  or  so^ie  other^  must  ascertain 

the  sum  wUch  ought  to  be  paid  to  such  constable  or  person, 
and  also  the  sum  which  should  be  reasonably  allowed  him  for 
his  expenses  in  returning;  and  thereupon,  it  would  appear 
Tcfnn,  Ko.  74.  the  Justice  ought  to  make  an  order  (50)  on  the  Colonial 
Treasurer  for  the  payment  to  such  constable  or  person  of  the 
sum  so  ascertained  to  be  payable ;  and  such  order  being  pro- 
duced to  the  Treasurer,  will  be  sufficient  authority  for  the 
payment  of  such  sum  to  such  constable. 

BiiBUowsiioe         §  775.  But  the  Colonial  Treasurer  may  disallow  the  whole 
by  Trearoier.  ^^  ^^^  ^^^  ^f  ^^^q  allowances  SO  ordered,  if  he  shall  think 

them  unreasonable  or  unnecessary.  Q) 

Wbm  the  §  776.  K  it  be  shown  to  the  Justices  that  the  prisoner 

FunST*'  ^"*  money  sufficient  to  pay  the  expenses  of  conyeying  him 
to  gaol,  or  a  part  thereof,  the  Justices  may,  in  their  dis- 
cretion, order  the  whole,  or  a  portion  of  it,  to  be  applied  to 
such  purpose. 

CoiU  of  §  777.  In  cases  where  a  constable  has  conveyed  a  prisoner 

J^^^J^^  into  another  Province  under  a  warrant,  as  mentioned  in  §  765, 

See.  07.  he  is  entitled  to  be  paid  his  costs  and  expenses ;  and  when  he 

delivers  the  documents,  as  mentioned  in  §  766,  and  has  proved 

on  oath  the  handwriting  of  the  Justice  who  signed  them,  the 

Justice  to  whom  the  accused  is  produced  must  ascertain  the 

sum  which  ought  to  be  paid  to  the  constable  for  taking  the 

accused  before  him,  and  his  reasonable  costs  and  expenses  of 

returning. 

Form  No.  75.        The  Justice  is  then  to  make  order  (40)  for  payment  of 

the  sum  so  ascertained,  (*)  which  order  being  produced  to  the 

{})  The  Treasurer,  who  is  by  a  legal  order  of  the  Justice  requirsd  to  paj,  is 
empowered  to  disaUow  altogether  the  cost  of  a  constable,  although  bj  the 
▼ery  language  of  the  enactment,  he  is  '*  entitled  "  to  them  i  and  to  reriew 
witliout  any  power  to  take  eTidenoe  the  action  of  the  Justice  who  is  empowered 
to  ascertain  *'  what  is  reasonable,"  and  make  order  accordingly. 

O  In  this  case  the  Treasurer  has  not  power  to  disallow  the  whole  or  any 
pari  of  the  sum  so  aaoertained. 


Colonial  Treasurer^  is  to  be  sufficient  antbority  for  tbe  pay- 
ment of  sucb  sum. 

§  778.  Moreover^  it  would  seem  tbat  tbese  expenses  may  DistreBs  of 
be  recovered  by  way  of  distress,  under  the  3  Jac.  I.  c.  10,  s.  1.  5^^fOToort« 

Tbat  Statute  provides,  that  if  a  party  committed  for  any  of  oonTejanoe. 
oflFence  or  misdemeanour  be  of  sufficient  ability  to  pay  the  fit**-  8  Jac  L 
expenses  of  his  being  conveyed  to  prison,  and  the  charges  of  *     ' 
such  as  may  be  appointed  to  guard  him,  he  shall  do  so ;  and 
if  he  refuse,  the  Justice  committing  him  may,  by  his  war* 
rant,  command  a  constable  to  sell  so  much  of  his  goods  as 
in  the  discretion  of  such  Justice  shall  be  sufficient  to  pay 
such  charges  and  expenses,  the  goods  to  be  appraised  by 
four  honest  inhabitants  of  the  "  parish "  (or  place)  where 
such  goods  shall  be,  and  the  overplus,  if  any,  delivered  to 
the  party. 

BAIL  AFTER  EXAMINATION;   AND   APTEK  COMMITMENT. 

§  779.  We  have  seen  that  when  the  Justices  who  have 
taken  an  examination  determine  upon  sending  the  case  for 
trial,  they  may  in  certain  cases  commit  the  accused  to  cus- 
tody, and  in  certain  cases  may,  and  in  others  must,  admit 
the  accused  to  bail. 

§  780.  With  respect  to  charges  of  Treason,  Justices  are  No  baa  by 
expressly  prohibited  from  admitting  any  person  so  charged  Jjjj^  ^ 
to  bail ;  and  no  person  so  charged  can  be  admitted  to  bail, 
except  by  order  of  the  Governor  or  a  Judge  of  the  Supreme 
Court. 

§  781.  On  charges  of  Murder,  it  is  the  uniform  practice  Murder, 
for  Justices  not  to  admit  the  person  charged  to  bail;  although 
in  point  of  law,  they  may  have  power  to  do  so. 

§  782.  The  cases  in  which  Justices  have  a  discretion  Caaes  in  which 
to  accept  or  refiise  sufficient  bail  are  enumerated  in  "  The  dS^JSoaT^* 
Justices  of  the  Peace  Act,   1866,'^    (s.  61,)   and  are  as 
follows  :— 

32 
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Bail  diBero-  All  cases  of  fdony  (except  treason); 

J.FJ^1866        Assault  with  intent  to  commit  felony; 
••  67.  Attempt  to  commit  felony ; 

Obtaining,  or  attempting  to  obtain,  property  by  false 
pretences; 

Misdemeanour  in  receiving  property  stolen  or  obtained 
by  false  pretences ; 

Perjury,  or  subornation  of  perjury ; 

Concealment  of  birth  of  a  child  by  secretly  burying  or 
otherwise; 

Wilful  and  indecent  exposure  of  the  person ; 

Unlawfully  and  carnally  knowing  and  abusing  any  girl 
being  above  the  age  of  ten  years,  and  under  the  age  of  twelve; 

Unlawfully  taking,  or  causing  to  be  taken,  any  xmmarried 
girl  being  under  the  age  of  sixteen  years,  out  of  the  posses- 
sion and  against  the  will  of  her  father  or  mother,  or  of  any 
other  person  having  the  lawful  care  or  charge  of  her ; 

Conspiring  to  charge  any  person  with  any  felony,  or  to 
indict  any  person  for  any  felony ;  and 

Conspiring  to  commit  any  felony; 

Riot ; 

Assatdt  in  pursuance  of  a  conspiracy  to  raise  wages ; 

Assault  on  a  peace  officer  in  the  execution  of  his  duty,  or 
on  any  person  acting  in  his  aid ; 

Any  assault  for  which  any  information  shall  have  been 
laid  by  the  injured  party  before  Justices  of  the  Peace  for 
summary  decision,  but  which  such  Justices  have  considered 
a  fit  subject  for  prosecution  by  indictment,  and  dealt  with  by 
binding  over  the  informant  to  prosecute ; 

Neglect  or  breach  of  duty  as  a  peace  officer. 

Bafl  oompol-         §  783.  In  all  other  cases  of  misdemeanour,  the  Justices 
8«?*68.  T^^y^  no  discretion,  but  must  accept  bail  if  it  be  tendered  and 

be  sufficient. 

WiUiout  or  §  784.  In  all  cases  where  the  examining  Justice  is  either 

mittaL""'      obliged  to  take  bail,  or  determines,  in  the  exercise  of  his  dis- 
See.  62.         cretion,  to  do  so,  he  may  admit  the  accused  to  bail  at  once. 
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if  the  latter  tenders  sufficient  surety  or  sureties;  or^  after 
committing  the  accused^  he  may  admit  him  to  bail  at  any 
time  before  the  first  day  of  the  sitting  of  the  Court  at  which 
he  is  to  be  tried^  or  before  the  day  to  which  such  sitting  may 
be  adjoined. 

§  785.  Moreover^  if  the  accused  is  not  prepared  with  bail  Certificate  of 
at  the  conclusion  of  the  examination,  and  the  case  be  one  in  f?^!.?^ 

'  ooxnmitting 

which,  having  a  discretion,  he  is  of  opinion  that  the  accused  Justice  to  UO. 
ought  to  be  admitted  to  bail,  he  must  certify  on  the  warrant  Fonn  Np.  70. 
his  consent  to  the  accused  being  bailed ;  and  also  in  all  such 
cases,  and  in  all  other  cases  of  misdemeanour,  he  must  certify 
the  amount  in  which  he  considers  it  proper  that  the  accused 
and  his  sureties  should  be  bound. 

§  786.  The  examining  Justice,  when  he  intends  to  admit  Suffioienof 
the  accused  to  bail,  is  to  do  so  upon  his  procuring  and  pro-  ^^•'^'^•**^' 
dudng  such  surety  or  smreties  as  in  his  (the  Justice's)  opinion 
will  be  sufficient  to  ensure  the  appearance  of  the  accused  at 
the  time  and  place  when  and  where  he  is  to  be  tried. 

(1.)  One  surety  is  enough  in  law;  but  it  is  usual  to  have  Number, 
two.    They  ought,  ordinarily,  to  be  householders ;  and  at  all  I»«tio>^  w>d 
events  they  should  be  responsible  at  least  to  the  amount  in 
which  it  is  proposed  to  bind  them. 

(2.)  The  Justice  ought  to  satisfy  himself  of  the  solvency  Examinatioii 
of  the  proposed  sureties  to  the  required  extent;  and  iii***®'^^^'*"^' 
order  to  do  so,  he  may  examine  them  on  an  oath  to  make 
true  answer  to  all  questions  demanded  of  them.  But  it 
would  seem  that  he  has  no  right  to  examine  them  upon 
other  topics,  such  as  their  moral  character  or  political 
opinions,  and  that  the  fact  of  their  being  indemnified  by  the 
accused, — even  if  it  should  make  the  Justice  doubt  whether 
the  accused  woidd  ever  come  up  for  trial, — is  not  a  sufficient 
reason  to  justify  him  in  refusing  what  woidd  otherwise  be 
reasonable  sureties. 

(3.)  The  amount  of  the  recognizance  is  in  the  discretion  of  Amount  of 
the  Justice  who  takes  the  bail,  except  when  it  is  taken  after  "^ 
committal,  and- tlie  exaainBig^  Justice  ixi  oeitifyiiig-M'to  {noI 
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has  fixed  the  amount :  and  it  is  usual  to  make  the  amount  in 
the  recognizance^  for  which  the  accused  is  bounds  double  the 
amount  for  which  each  of  the  sureties  is  bound.  If  a  Jus- 
tice^ in  cases  where  he  is  bound  to  take  bail^  ask  such  exces- 
sive bail  as  amounts  to  a  denial^  he  is  liable  to  action  and 
indictment. 

Conditbii  of  §  787.  The  condition  of  the  recognizance  is^  that  the 
^*^^' ,  accused  shall  appear  at  the  time  and  place  of  his  trials  and 

there  surrender  to  take  his  trials  and  not  to  depart  from 
the  Court  without  leave.  The  time  and  place  of  trial  would 
be  the  same  as  in  case  of  commitment  in  the  first  instance. 
{Jnie,  §  769.) 

KeooffnisancM  §  788.  The  Justice  having  been  satisfied  of  the  solvency 
J.P.Aet,l868  of  the  proposed  surety  or  sureties^  must  thereupon  take  the 
••  ^-  *  recognizances  (53)  of  the  accused  and  his  surety  or  sureties^ 
Form  No.  19.  cQ^ditioned  for  his  appearance  at  the  time  and  place  of  trial, 

and  that  he  will  then  surrender  and  take  his  trials  and  not 

depart  the  Court  without  leave. 

Notice  §  789.  Notice  thereof  should  be  at  the  same  time  given  to 

****'*®^-  the  accused  and  his  bail,  in  the  form  provided  by  the 

Fonn  No.  lOa.  Statute  (54). 

Betnni  of  §  790.  The  recognizances  of  bail  are  to  be  returned  by 

reeognixanoet.  ^^  examining  Justice,  along  with  the  depositions,  &c.,  to  the 

officer  of  the  Court  where  the  trial  is  to  take  place.     {Ante, 

§§  746,  747.) 
3i^l  ^  The  same  mode  of  proceeding  is  to  be  adopted  when  the 

^E*n^i>^CL      examining  Justice  takes  bail  after  the  committal,  and  before 

Juttioe,  after     ,      .  •  i 
oommittaL       tbe  trial. 

Bail  on  §  791.  In  cases  where  the  examining  Justice  has  in 

Sr'anSto      Obedience  to  the  Statute,  or  in  the  exercise  of  his  discretion, 

Juitioa.         (see  (mte,  §  785,)  Certified  his  consent  to  the  accused  party  being 

bailed,  and  the  amount  of  bail  which  ought  to  be  required, 

any  Jiiaticex>fiher£feacd  being,  at  the  g^  in  whioh  the  ac- 
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cused  is  in  custody^  may  on  the  production  of  such  certificate 
admit  the  accused  to  bail  in  the  manner  above  mentioned. 

§  792.  Provision  is  made  by  the  Statute  for  cases  in  Taking  reoog- 
which  it  mav  be  inconvenient  for  the  surety  or  sureties  to  ^*i"2<*»  ^£ 
attend  at  the  gaol  to  join  with  the  accused  in  the  recog-  oommittel, 
nizance  of  bail.    In  such  cases^  the  committing  Justice  may  j^J^     "* 
make  a  duplicate  of  the  certificate^  and  upon  the  pro- }.P.Acfe,1806, 
duction  thereof  to  any  Justice^  such  Justice  may  take  the  "* 
recognizance  of  the  surety  or  sureties  in  conformity  with  the 
certificate;  and  the  same  is  then  to  be  transmitted  to  the 
keeper  of  the  gaol. 

This  recognizance  being  produced  along  with  the  certifi- 
cate on  the  warrant  of  commitment^  to  any  Justice  who 
may  be  at  the  gaol^  he  may  proceed  to  take  the  recognizance 
of  the  accused^  and  order  him  to  be  discharged  out  of  custody 
as  to  that  commitment,  in  the  following  manner. 

&  793.  Whenever  a  person  already  committed  for  trial  is  Wamnt  of 
admitted  to  bail  for  the  same  offence,  the  Justice  or  Justices  g^^J^^* 
who  so  admit  him  must  send  or  cause  to  be  lodged  with  the 
keeper  of  the  gaol  in  which  such  person  is  in  custody  a  war- 
rant of  deliverance  (38)  under  his  or  their  hand  and  seal  or  Form  No.  71. 
hands  and  seals,  requiring  the  keeper  to  discharge  him  if  he 
be  not  detained  for  any  other  offence ;   and  when  such 
warrant  of  deliverance  has  been  delivered  to  or  lodged  with 
the  gaoler,  it  is  his  duty  forthwith  to  obey  the  same  and  did* 
charge  the  accused,  if  he  has  no  detainer  against  him. 

§  794.  If  the  committing  Justice  think  fit,  he  may  re-  Notio«ofl»uL 
quire,  in  the  certificate  of  consent  to  bail,  that  the  accused 
shall  give  the  prosecutor,  or  his  solicitor,  reasonable  notice 
of  his  intention  to  put  in  bail,  with  the  names,  abodes,  and  Fonn  No.  76. 
qualities  of  his  proposed  sureties. 

§  795.  In  cases  of  misdemeanour  in  which  the  Justices  When  party 
are  obliged  to  admit  the  accused  to  bail— if  he  has  been  jjj^^'^^ 
committed,  he  may  apply  to  any  of  the  visiting  Justices,  or  bail  after 
to  any  other  Justice,  before  the  first  day  of  the  sitting  of  tiie  ^*"'*°^***^* 
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J.P.  Act,  1866.  Court  at  which  he  is  to  be  tried^  or  before  the  day  to  which 
'*  ^*  such  sitting  may  be  adjourned^  to  be  admitted  to  bail ;  and 

such  Justice  shall  so  admit    him    in  the  manner  above 

described. 

Sending  §  796.  When  any  recognizance  is  taken  by  any  but  the 

JJ*^JJ|^*^^?    committing  Justice  or  Justices^  the  Justice  taking  it  must 

,  Juatioe.  transmit  it  to  the  committing  Justices  or  one  of  them;  and 

^*^  the  committing  Justices  must  transmit  the  recognizances  of 

bail^  as  well  as  those  of  the  prosecutor  and  witnesses^  along 

with  the  depositions  and  statement  of  the  accused^  as  above 

mentioned.     {Ante,  §§  746,  747.) 

Bight  of  §  797.  After  persons  have  become  bound  as  sureties  for 

S^J^^  the  appearance  of  an  accused  party,  they  have  a  right  to 

ntakon.         look  after  him,  and  are  deemed  to  have  the  custody  of  him ; 

and  if  they  have  reason  to  believe  that  he  is  likely  to  flee 

and  not  appear  to  be  tried,  they  may  retake  him,  and  detain 

him,  and  take  him  before  a  Justice,  who  may  commit  him  in 

discharge  of  his  bail,  or  make  him  find  new  sureties.    Or 

the  sureties  may  make  a  complaint  before  a  Justice,  and 

See.  76.  obtain  a  warrant  for  the  apprehension  of  the  accused, — a 

course  which  tends  to  prevent  breach  of  the  peace. 

OBDERING   PROSECUTION   FOR  PERJURY. — RESTORATION   OF 

PROPERTY  TO   PRISONER. 

Ordering  '    §  798.  Justices  have  no  general  authority  to  order  prose- 

proMcution     cutions  to  be  instituted :  but  by  the  19th  section  of  Lord 
UandlSYict.  Campbell^s  Act,  14  and  15  Vict.  c.  100,  (an  Act  which  was 
o.l00,e.l9.    adopted  in  this  Colony  by  «^The  EngUsh  Acts  Act,  1854,^' 
and  the  19th  section  of  which  is  left  unrepealed  by  '^  The 
Indictable  Offences  Acts  Repeal  Act,  1867,^')  powers  are 
granted  to  Justices,  which  have  been  re-enacted  in  "The 
J.P.Aot,1866,  Justices  of  the  Peace  Act,  1866,^'  s.  140.    That  section  pro- 
0.  l¥>,  vides  that  if  it  shall  appear  to  any  Justice  that  any  person 

has  been  gmlty  of  wilfol  and  corrupt  perjury,  in  any  affidavit, 
or  in  any  deposition,  examination,  answer,  or  other  proceed- 
ing made  or  taken  before  him^  it  is  competent  for  him  to 
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direct  such  person  to  be  prosecuted  for  such  perjury^  in  case  J.F.  Aet,1866, 
there  shall  appear  to  him  a  reasonable  cause  for  such "'  ^^' 
prosecution ;  and  to  commit  such  person  so  directed  to  be 
prosecuted  until  the  next  sittings  of  the  Supreme  Court 
within  the  Province  or  district  within  which  the  perjury  was 
committed;  unless  such  person  shall  enter  into  a  recog- 
nizance with  one  or  more  suflScient  surety  or  sureties^  con- 
ditioned for  the  appearance  of  such  person  at  such  sitting. 

§  799.  The  Justices  arc  further  authorized  to  bind  over  Binding  over, 
any  person  they  think  fit  to  prosecute  or  give  evidence  in 
such  case^  and  to  give  to  such  person  bound  to  prosecute  a 
certificate  that  such  prosecution  has  been  directed;  upon  the 
production  of  which^  the  costs  of  the  prosecution  are  to  be  Costi  of  pro- 
allowed  by  the  Supreme  Court,  when  any  persobs  shall  be  ■•^**^^' 
prosecuted  or  tried  pursuant  to  such  direction;  unless  the 
Court  shall  otherwise  direct :   and  when  allowed  by  the 
Court,  the  amount  is  to  be  allowed  and  paid  by  the  Colonial 
Treasurer. 

§  800.  It  would  seem  inconsistent  that  the  Justices  should  Caniaon. 
direct  a  prosecution  for  perjury  committed  in  a  case  which 
they  were  going  to  send  for  trial. 

§  801 .  It  would  appear  that  Justices,  on  admitting  an  Betorning 
accused  person  to  bail  after  apprehension  or  committal,  may  JJIJSSl 
properly  order  to  be  restored  to  him  any  money  or  property 
taken  from  him  by  the  constables,  which  is  not  the  subject 
or  part  of  the  proceeds  of  the  crime,  or  useful  as  evidence 
with  respect  to  the  crime,  of  which  he  is  accused,  or  necessary  Ter  Futtoson, 
for  defraying  the  expenses  of  his  conveyance  to  gaol.  Accused  Jjg^     '* 
persons  ought  not  to  be  deprived  of  money  which  may  be 
useful  for  their  defence,  if  there  be  no  pretence  for  supposing 
it  connected  with  the  crime  charged  against  them. 

BINDIHG   OVEB  PaOSECVTOR  AND   WITNESSES. 

§  802.  When  the  Justices  commit  a  person  accused  of  an  GenenlJj. 
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Who  to  be 
proMcutor. 


indictable  offence^  or  admit  him  to  bail^  it  is  their  duty^  in 
order  to  ensure  the  due  prosecution  of  the  charge^  to  bind 
over  the  prosecutor  and  witnesses  to  appear  at  the  trials  and 
prosecute  or  give  evidence ;  and  it  would  appear  that  they 
may  take  the  recognizances  of  witnesses^  before  they  decide 
upon  sending  the  case  for  trial. 

§  803.  It  is  most  common  in  the  English  system  of  pro« 
secution^  to  treat  the  person  to  whom  the  direct  injury  is  done 
by  a  crime — e^.  the  owner  of  stolen  goods^  or  the  person 
who  receives  a  personal  injury,  &c. — as  the  prosecutor,  and 
to  bind  him  over,  and  so  render  him  responsible  for  the 
conduct  of  the  prosecution. 

But  when  such  person  is  not  desirous  of  undertaking  the 
duty  of  prosecution,  it  is  not  unusual  in  England, — (in  some 
places  it  is  the  usual  course,  whether  such  person  be  willing 
or  not ;  and  in  this  Colony  it  would  seem  specially  conve- 
nient,)— ^to  bind  over  either  some  constable  who  can  give 
evidence  in  the  case,  or  the  head  constable  or  inspector  of 
police  of  the  district,  as  prosecutor.  (}) 


Married  §  804.  If  the  witness  be  a  married  woman,  or  a  minor 

minora  under  the  age  of  fifteen  years,  the  Justices  may,  if  they  think 

J.P.Act,1866,  fit,  require  that  the  husband  of  such  woman,  or  the  father 

of  such  minor,  or  some  other  sufficient  surety,  shall  enter 

into  a  recognizance  conditioned  for  the  appearance  of  such 

person  to  give  evidence. 


Formofreoog-        §  805.  The  form  of  recognizance  to  prosecute, — or  to 

FomSo  lOa,  P^osecutc  and  give  evidence, — or  to  give  evidence  only, — is 

Sec.  69.  given  in  the  Schedule  to  the  Act  (53)  • 

*"^°*  (1.)  It  ought  to  specify  the  profession,  art,  mystery,  or 

trade  of  every  person  entering  into  or  acknowledging  the 

same,   his   Christian   and   surname,  and   the  place   of  his 

residence, — and  if  that  be  in  a  city  or  town,  the  name  of  the 

street,  and  the  number  (if  any)  of  the  house  in  which  he 

resides,  and  whether  he  is  owner,  tenant,  or  lodger. 

O  See  the  ootek^to  §  717,  anU, 
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(2.)  The  recognizauce^  after  being  duly  acknowledged  by  Subfcription. 
the  party  bound,  must  be  subscribed  by  the  Justice  or  Jus- 
tices before  whom  it  has  been  acknowledged. 

A  notice  of  the  recognizance,  signed  by  the  Justice  or  Notico  of 

• 

Justices,  should  then  be  given  to  the  party  bound  thereby.     y^^^^'J^l^ 

§  806.  The  recognizances  of  the  prosecutor  and  witnesses  Ecturn. 
are  to  be  delivered  or  sent  along  with  the  written  information 
(if  any),  the  depositions,  the  statement  of  the  accused,  and 
the  recognizances  of  bail  (if  any),  to  the  proper  oflScer  of  the 
Court  in  which  the  trial  is  to  be  had.  (See  ante,  §§  746,  747.) 

§  807.   If   any  witness   who  has  appeared  before  the  Commitment 
examining  Justice  refuse  to  enter  into  a  recognizance  to^^^^^^^ 
appear  and  give  evidence  at  the  trial,  the  Justice  may  by  his 
warrant  (34)   commit  him  to  gaol,  there  to  be  imprisoned  Form  No.  67. 
and  safely  kept  till  after  the  trial  of  the  accused,  and  to  be^*^^^»^®^^' 
produced  by  the  gaoler  at  the  trial,  unless  he  shall  in  the 
meantime  duly  enter  into  his  recognizance  before  some  Jus- 
tice of  the  Peace. 

§  808.  If  the  Justice  has  required  a  witness,  after  exa-  DeliTenmoe 
mination,  but  before  commitment  of  the  accused,  to  enter  qq^^^'**^ 
into  a  recognizance,  and  the  witness  has  refused,  and  been  mitted. 
accordingly  committed  to  gaol,  and  it  turns  out  afterwards 
that  for  want  of  sufficient  evidence,  or  for  other  cause,  he 
does  not  commit  the  accused,  or  hold  him  to  bail  for  the 
oflFence  charged,  the  Justice  ought  by  his  order,  in  writing, 
.  (35,)  to  direct  the  keeper  of  the  gaol,  where  the  witness  is  Form  No.  68. 
in  custody,  to  discharge  him ;  and  such  keeper  must  there- 
upon discharge  him  accordingly. 

§  809.  If  it  be  made  to  appear  to  the  satisfaction  (i)  of  a  Witness  under 
Justice,  that  any  one  within  his  jurisdiction  is  under  recogni-  r«Jopiizance 

^  \  abscond. 

Q)  It  would  appear  that  the  Justice  ought  not  to  act  in  the  matter  with-  g^,  75, 

out  oath  or  affidayit,  a:}  the  liberty  of  the  party  is  in  danger ;  and  moreover 

it  would  seem  that  the  party  bound  over  should  bo  heard,  and  any  eyidence 

which  he  may  hare  to  offer  on  the  subject  should  be  considered. 

33 
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zance  to  appear  and  give  evidence  at  the  trial  of  a  person 
accused  of  an  indictable  offence,  and  is  about  to  leave  the 
Colony,  or  absent  himself  from  the  trial,  the  Justice  may 
issue  his  warrant  for  the  arrest  of  such  person,  and  if  after- 
wards  satisfied  that  the  ends  of  justice  would  otherwise  be 
defeated,  Q)  he  may  commit  such  person  when  so  arrested  to 
gaol,  there  to  be  kept  until  the  trial,  unless  he  shall  in  the 
meantime  enter  into  a  recognizance  with  sureties  sufScient  in 
the  opinion  of  such  Justices  to  secure  his  appearance  at  the 
trial.  (3) 

Appeamnoe,  §  810.  With  respect  to  the  tribunal,  the  locality  of  the 

im  J^Aiaff^'  Court,  and  the  particular  sittings  at  which  the  prosecutor  and 

witnesses  bound  over  are  to  appear,  the  recognizances  must 

follow  the  terms  of  the  commitment  or  recognizances  of 

bail. 

COSTS   OF  ATTENDANCE    BEFORE   JUSTICES. 

CkMto  before  §  811.  With  respect  to  the  costs  of  proceedings  before 

J.P.  Aot,l866,  Justices  on  charges  of  indictable  offences,  "  The  Justices  of 
i.  68.  the  Peace  Act,  1866,^'  expressly  provides,   that  when  the 

evidence  appears  to  the  examining  Justice  sufficient  to  put 
the  accused  upon  his  trial,  either  for  felony,  or  for  any  of  the 
offences  specified  in  section  61  of  the  Act,  (that  is  to  say, 
cases  in  which  it  is  discretionary  with  the  Justices  to  take 
Certificate,  or  refuse  bail :  see  §  782,)  he  may,  if  he  think  fit,  ascertain 
what  sums  of  money  will  be  reasonable  and  sufficient  to  re- 
imburse the  prosecutor  and  witnesses  for  the  expenses  they 
have  incurred  in  attending  before  the  Justice,  and  also  to 
compensate  them  for  their  trouble  and  loss  of  time. 
Form  No.  77.  He  may  then  grant  a  certificate  (41)  of  such  expenses 
before  the  trial  or  attendance  in  Court. 

Order  bj  §  812.  The  Court  before  whom  the  trial  takes  place  may 

j^^  order  payment  to  the  prosecutor  and  witnesses  of  the  sums 

Q)  Vide  note  in  proTious  page. 

(^  But  it  would  seem  that  the  first  recognisance  ought  to  hare  been 
sufficient  for  that  purpose. 
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80  certified^  or  so  much  thereof  as  it  shall  judge  reasonable 
and  sufficient. 

The  amount  so  ordered  is  to  be  certified  by  the  proper 
officer  of  the  Court,  and  is  to  be  paid  by  the  Colonial  Treasurer 
on  the  production  of  such  certificate. 

PUNISHMENT   FOB  CONTEMPT. 

§  813.  It  would  seem  that  although  the  examination  of  J.P.Aot,1866, 
charges  of  indictable  oflTences  before  Justices  is  not  a  judicial  ^  m.  Act, 
proceeding,  and  the  place  where  it  is  conducted  is  not  an  1867,  s.  124. 
open  Court ;  yet  as  the  Justices  present  are  ^'  acting  in  crimi- 
nal proceedings/^  they  have  the  same  power  as  when  they 
are  hearing  a  case  of  information  or  complaint  for  summary 
conviction  or  order,  to  proceed  as  above  mentioned,  §  375, 
&c.,  to  fine  or  commit  for  contempt  or  insult. 

PROCEEDINGS  ON    INDICTMENT    FOUND   WITHOUT    EXAMINATION 

BEFORE   JUSTICES. 

§  814.  It  is   competent  for  a  Grand  Jury  to  find  an  Indiotanent 
indictment  upon  evidence  adduced  before  them,  although  no  IJoiiSSiuuy 
charge  has  previously  been  made  before  a  Justice,  and  no  examinatiai. 
preliminary  proceedings  have  been  taken,  and  no  notice  has 
been  given  to  the  party  accused ;  but  this  is  a  mode  of  pro- 
ceeding which,  except  under  extraordinary  circumstances,  or 
in  cases  of  indictments  against  Corporations,  and  in  a  few 
others,  is  but  rarely  adopted. 

§  815.  The  language  of  "  The  District  Courts  Act,  1858,''  Powers  of 
s.  145,  would  appear  open  to  the   construction,  (although  seoator  unte 
it  seems  most  improbable  that  such  should  have  been  t^e^*^^^^*^ 
intention  of  the  Legislature,)  that  the  Attorney-General  of 
the  Colony  or  a  District  Crown  Prosecutor  imder  that  Act 
has,  in  the  District  Court,  the  same  right  as  a  Grand  Jury 
in  the  Supreme  Court,  to  bring  a  criminal  case  under  the 
cognizance  of  the  Court  by  an  indictment  found  by  him, 
without  any  previous  charge  laid,  or  examination  taken, 
before  a  Magistrate,  or  any  other  examination  upon  oath, — 
which  such  officer  has  no  power^  virtute  officii,  to  conduct  j — 


260  ^'  ^^'l  INDICTABLE  OPPEKCES. 

and  the  language  of  the  following  provision  of  the  Justices  of 
the  Peace  Act  does  not  put  the  matter  on  a  more  satisfactory 
footing. 

Certificate  of  §  81G.  By  the  74th  section  of  that  Act,  it  is  provided  that 
foimd"!rtthout  "^^^^6  ^^^7  indictment  shall  be  found  by  the  Grand  Jury  in 
examination,  the  Supreme  Court,  or  signed  by  the  Attorney-General  or 
,.'74.  *  District  Crown  Prosecutor  in  any  District  Court,  against  any 

person  then  at  large — whether  bound  by  recognizance  to  ap- 
pear to  answer  or  not, — the  acting  Registrar  or  (^'Icrk  of  the 
Court  shall  at  any  time  after  the  end  of  the  sitting  of  the 
Court  at  whicli  any  such  indictment  shall  be  found  or  pre- 
ferred, upon  the  application  of  the  prosecutor,  or  any  one  on 
his  behalf,  and  on  payment  of  a  shilling,  if  such  person  shall 
not  already  have  appeared  and  pleaded  to  the  indictment. 
Form  No.  78.  grant  such  prosecutor  or  person  a  certificate  (42)  of  such 
indictment  having  been  found  or  preferred. 

Apprehention        §  817.  Upon  production  of  such  certificate  to  any  Justice 

^^^'         having  jurisdiction  where  the  offence  was  committed,  or  the 

Form  No.  70.  offender  is  supposed  to  reside,  he  may  issue  his  warrant  (43) 

to  apprehend  such  person,  and  cause  him  to  be  brought  before 

some  Justice  to  be  dealt  with  according  to  law. 


Commitment.  §  818.  If  such  person  be  thereupon  apprehended  and 
brought  before  a  Justice;  then,  on  proof  that  he  is  the  person 
charged  and  named  in  the  indictment,  the  Justice — without 

Fonn  No.  80.  further  inquiry — ^is  to  commit  him  (44)  for  trial,  or  to  admit 
him  to  bail,  in  manner  as  above  detailed. 

Detainerwhen        §  819.  If  the  person  against  whom  such  indictment  has 

in  prison.        been  found  or  signed   be  confined  in  gaol  for  any  other 

Ibid.  offence,  the  Justice,  on  proof  of   identity,  is  to  issue  his 

Form  No.  81.  warrant  (45)  to  the  gaoler,  commanding  him  to  detain  the 

person  in  his  custody  till  he  be  removed  by  habeas  corpus 

for  the  purpose  of  being  tried,  or  until  he  shall  otherwise  be 

removed  or  dischai^ed  by  due  course  of  law. 
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THE   INDICTABLE    0FPENCE8   TRIALS   ACT,    1866. 

§  820.  It  seems  desirable  to  call  attention  here  to  the  Section 
nature  of  the  provisions  of  "  The  Indictable  OflTences  Trials  ^f^ting 
Act,  1866/'  although,  as  they  do  not  (with  the  exception  of  Justicei. 
the  4th  section),  directly  aflTect  the  duties  or  conduct  of  Jus- 
tices, it  will  be  unnecessary  to  set  them  out  in  detail. 

§  821.  The  4th  section,  which  is  declaratory,  affirms,  and  Committal  to 
sets  at  rest  doubts  as  to  the  powers  of  Justices  to  commit  ^"•^  ^^ ' 
persons  to  any  gaol,  whether  within  or  beyond  the  Province 
where  they  are  sitting,  and  to  hold  persons  to  bail  to  appear 
at  such  Circuit  Court  or  sitting  of  the  Supreme  Court  as  the 
Justice  shall  think  fit. 

This  power,  however,  must  be  taken  to  be  modified  by 
the  consideration  above  alluded  to,  (§  763)  that  "The  Supreme 
Court  Act,  I860,''  s.  18,  gives  single  Judges  the  power  to 
hear  and  determine  only  such  cases  of  crimes  and  misde- 
meanours as  have  been  committed  within  the  judicial  district 
assigned  to  him. 

§  822.  The  other  provisions  of  the  Act  give  ample  powers  Change  of 

11*4*1 

for  procuring  a  change  of  the  place  of  trial  after  commitment  ^ 
or  bail,  both  before  and  after  indictment  found,  to  any  place 
in  the  Colony  which  may  be  desirable  for  the  ends  of 
justice ;  for  removing  the  accused  if  in  prison ;  for  com- 
pelling the  attendance  of  the  accused  and  witnesses  bound 
by  recognizances,  at  the  substituted  place  of  trial ;  for  pay- 
ment of  expenses  of  witnesses  when  the  Crown  obtains  a 
change  of  place,  and  the  expenses  of  the  prisoner's  main- 
tenance; and  for  giving  validity  to  the  proceedings  and 
determination  of  the  substituted  Court. 

COSTS    OP    PROSECUTION   AND    REWARD. 

§  823.  With  regard  to  the  costs  of  the  prosecution  after 
commitment  or  holding  to  bail,  before  and  at  the  finding  or 
ignoring  of  an  indictment,  and  the  trial,  there  seems  to  be  no 
existing  law  in  the  Colony ;  for  it  can  hardly  be  considered 
that  the  unrepealed  EngUsh  Statutes  on  the  subject^  which 
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provide  for  payment  out  of  particular  fuuds^  can  be  applicable 
to  the  Colony. 

Fnctioe  at  to  §  824.  But  it  seems  to  be  the  practice  in  the  Colony 
to  allow  the  costs  of  prosecutions  in  cases  in  which  they 
would  be  allowed  in  England. 


OOttf. 


§  825.  In  England^  before  the  recent  Consolidation  Acts 
of  24  and  25  Vict.^  costs  were  allowed  in  all  felonies,  and  in 
all  misdemeanours  specified  in  7  Geo.  lY.  c.  64  (in  respect 
of  which  Justices  had  a  discretion  to  take  or  refuse  bail) ; 
and  also  by  yirtue  of  14  and  15  Vict.  c.  55,  s.  39,  (which 
does  not  seem  to  have  been  adopted  in  New  Zealand,)  in  cases 
where  Justices,  acting  under  9  Geo.  IV.  c.  31,  bind  parties 
over  in  cases  of  assault. 
SngUih  Aotf.  The  English  Consolidation  Acts, — the  Offences  against  the 
Person  Act,  the  Larceny  Act,  the  Malicious  Injuries  Act, 
the  Coinage  Act,  and  the  Forgery  Act, — all  provide  for  the 
payment  of  the  costs  of  prosecutions  of  misdemeanours  under 
their  provisions ;  but  the  New  Zealand  Acts  of  1867,  derived 
from  those  Acts,  make  no  such  provision. 

No  law  in  New  §  826.  It  would  appear,  therefore,  that  the  allowance  or 
^^••^■''^  disallowance  of  the  costs  of  prosecutions,  after  commitment 
or  bail,  is  not  at  present  a  matter  of  law;  and  that  the 
Courts  which  try  indictable  offences  have  no  legal  power  of 
allowing  or  disallowing  such  costs,  although  this  power 
would  seem  to  be  of  the  greatest  importance.  (^) 

Poblidisd  §  827.  The  scale  of  expenses  actually  allowed  by  the 

"^^'  Government,  at  the  present  date,  is  that  which  appeared  in 

the  Gazette  of  21st  December,  1867>  and  wiU  be  found  in 

the  Formulary,  No.  82. 

lUwttdf.  §  828.  The  power  granted  by  Statute  in  England  to  the 

Q)  It  ii  undentood,  howerer,  to  be  the  practice,  in  cages  where  the  Judge 
iaftiiiiatea  that  ooata  ihoald  not  be  aUowad  in  respect  of  the  whoU  proseoution 
or  ia  rsspeot  of  aaj  witness,  not  to  paj  mioli  ootta. 
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Court  which  tries  indictable  offences^  to  order  rewards  in 
certain  cases  to  persons  who  have  been  active  in  the  appre- 
hension of  prisoners^  is  not  extended  to  the  Conrts  of  the 
Colony ;  but  it  would  seem  that  the  Executive  Gtevemment 
have  as  much  power  to  pay  such  rewards^  if  recommended 
by  the  Court,  out  of  the  moneys  voted  for  the  costs  of  prose- 
cutions, as  they  have  to  pay  ordinary  expenses. 
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CHAPTER  VIII. 

THE  LIABILITIES  AND  PROTECTION  OF  JUSTICES. 

Protection  §  829.  Justices  of  the  Peace  being  intrusted  with  large 

*^  ^'  and  various  powers,  the  abuse  of  which  might  be  most 
seriously  detrimental  to  public  and  private  interests,  are  sub- 
ject by  law  to  a  certain  amount  of  personal  responsibility, 
necessary  to  secure  care  and  caution  in  their  official  conduct ; 
but  on  the  other  hand,  they  are  provided  with  ample  pro- 
tection from  the  consequences  of  errors  in  judgment,  and  of 
certain  informalities,  irregularities,  and  mistakes  of  law,  not 
attributable  to  corruption,  partiality,  wilfulness,  or  gross 
ignorance. 

Juftioet  oom-         §  880.  Justices   refusing  to  discharge  duties  cast  upon 
^  them  by  law,  can  be  compelled  to  perform  them  specifically, 

by  mandamus,  or  by  order  of  the  Supreme  Court  under 
''The  Justices  Protection  Act,  1866,''  s.  8. 

But  neither  proceeding  can  be  taken  in  cases  where  Jus- 
tices have  a  discretion  to  act  or  not,  as,  for  instance,  on  an 
application  to  grant  a  license  to  a  particular  applicant. 

Justices,  however,  have  no  discretion  to  refuse  to  act 
because  they  believe  proceedings  arc  vexatious,  and  will  lead 
to  hardship. 

Proceeding  by        §  831.  The  coursc  of  proceeding  under  the  Act,  which 
Justices  Pro-  ^^^^^  more  simple  and  less  expensive  than  that  by  mandamus^ 

tection  Act,     ig  ^s  follows  : — 
1866  ■  8 

Application  (10  When  a  Justice  of  the  Peace  refuses  to  do  any  act 

and  rule  nin.  relating  to  the  duties  of  his  office,  the  party  requiring  such 
act  to  be  done  may  apply  to  the  Supreme  Court,  upon  an 
affidavit  of  the  facts,  for  a  rule  calling  upon  the  Justice,  and 
also  the  person  to  be  affected  by  the  act,  to  show  cause  why 
such  act  should  not  be  done. 
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(2.)  If  after  due  service  of  such  rule^  good  cause  be  not  Bole  nbsolata, 
shown  against  it^  the  Court  may  make  it  absolute  with  or 
without^  or  upon,  payment  of  costs^  as  to  the  Court  shall 
seem  meet. 

(3.)  The  Justice^  upon  being  served  with  such  rule>  must  Disobedience 
obey  the  same  and  do  the  act  required.    Were  he  to  refuse^  ^ 
it  would  seem  that  the  Court  would  have  power  to  attach 
him  for  contempt. 

The  same  course  is  to  be  taken  in  cases  where  two  or 
more  Justices  are  called  upon  to  act. 

§  832.  The  rule  is,  itself,   a  protection  to  the  Justice  Bole  pioteett 
against  any   action  or  proceeding  taken  against    him    foj  ^*»«  J ^'^<** 
obeying  it,  and  for  doing  any  act  required  by  it  to  be  done. 

§  833.  It  would  appear,  moreover,  notwithstanding  the  Crimiml 
above  provision,  that  if  a  Justice  improperly  and  wilfully  re-  ^^j^*"*" 
fused  to  execute  his  office  on  complaint,  a  criminal  informa-  refusal, 
tion  might  be  granted  against  him ;  but  that  course  would 
probably  be  confined  to  cases  of  evident  misbehaviour  on  the 
part  of  the  Justice. 

§  834.  A  criminal  information  or  indictment  will  lie,  When  it  will 
generally,  against  a  magistrate  who  acts  in  his  office  with  a  *'  ^       ^' 
partial,  malicious,  or  corrupt  motive,  or  for  misbehaviour ; 
but  never  for  a  mere  error  of  judgment,  or  an  unwise  (if  not 
corrupt)  use  of  a  discretion  vested  in  him  by  law. 

§  835.  But  Justices  of  the  Peace  are  also  liable  to  civil  When  civil 
actions,  at  the  suit  of  parties  aggrieved,  when  they  act  without  genwJly.  ' 
or  beyond  their  jurisdiction,  or  when,  in  cases  within  their 
jurisdiction,  they  proceed  contrary  to  the  forms  of  proceeding 
established  by  law ;  but  they  are  in  no  case  civilly  responsi- 
ble in  respect  of  a  judgment  erroneous,  either  as  to  the  law 
or  the  facts,  if  the  matter  be  within  their  jurisdiction,  and 
the  proper  proceedings  have  been  adopted. 

§  886.  The  special  provisions  now  in  force  for  the  pro^  Pratection 
84 
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underColonial  tection  of  Justices  in  respect  of  civil  actions  are  those  con- 
Act  of  1866.    ^^j^g^  ^^  ,,  rpjjg  Justices'  Protection  Act,  1866/'  taken  from 

Sir  J.  Jervis'  Act,  11  and  12  Vict.  c.  44, 

Various  IrineU.  §  837.  The  protection  afforded  by  the  Act  is  of  various 
sorts.  It  includes  provisions  respecting  proof  of  malice 
or  want  of  reasonable  cause;  preliminary  investigation  as 
to  the  sufficiency  of  the  proceedings;  the  substitution  of 
nominal  for  substantial  damages  in  certain  cases;  limitation 
of  costs;  special  limitation  of  time  for  bringing  actions;  giving 
notice  of  action;  the  right  of  pleading  generally;  and  the 
tender  of  amends. 

Admitting  §  838.  And  first  of  all,  as  regards  a  grievance  suffered  in 

Proof  of  consequence  of  any  act  done  by  a  Justice  of  the  Peace  in  the 
BMdice,  Ac  execution  of  his  duty,  with  respect  to  any  matter  within  his 
jurisdiction, — ^the  party  aggrieved,  on  bringing  an  action,  must 
allege  in  his  declaration,  that  the  Justice  acted  both  mali- 
ciously and  without  reasonable  and  probable  cause ;  and  if 
the  defendant  put  that  allegation  in  issue,  and  at  the  trial 
the  plaintiff  fails  to  prove  it,  he  will  be  noiujuit,  or  the 
defendant  will  have  a  verdict. 

Acts  done  ^  839,  The  next  provision  of  the  Statute  (s.  5)  applies  to 

excess  of         cases  in  which  the  act  complained  of  has  been  done  in  a 

^s*"*?^^^**'     matter  in  which  by  law  the  Justice  has  not  jurisdiction,  or  in 

which  he  has  exceeded  his  jurisdiction,  or  has  been  done 

under  a  conviction  or  order  made,  or  a  wairant  issued  by  a 

Justice  in  such  a  matter. 

Mtdice,  Ac,  (1.)  In  such  cases,  it  is  not  necessary  to  allege  or  prove 

no  necessary,  ^j^^  ^j^^  ^^  ^^  done  maliciouslv  or  without  reasonable  and 

probable  cause. 
ConTiction  or         (2.)  But  if  the  act  complained  of  was  done  under  a  con- 
qna^ed.         viction  or  order,  no  action  can  be  brought  in  respect  of  it  till 

the  conviction  or  order  has  been  quashed,  on  appeal,  or  on 

application  to  the  Supreme  Court. 
Act  under  (3.)  If  the  thing  complained  of  was  done  under  a  warrant 

^'**^  issued  by  the  Justice  to  procure  the  appearance  of  the  party 
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complainings  and  a  conviction  or  order  was  afterwards  When  action 
made  in  the  same  matter,  no  action  can  be  brought  till  after  ^"^in^ 
the  conviction  or  order  has  been  quashed.  Or  in  case  the 
warrant  was  not  followed  by  a  conviction  or  order,  or  if  it 
was  a  warrant  upon  an  information  for  an  alleged  indictable 
offence,  no  action  can  be  maintained  for  an  act  done  under  it, 
if  a  summons  was  issued  previously  to  such  warrant,  and  the 
summons  was  served  on  the  party,  either  personally  or  by 
leaving  it  for  him  with  some  person  at  his  last  or  most  usual 
place  of  abode,  and  he  did  not  appear  according  to  the  exi- 
gency thereof. 

§  840.  Tlie  following  cases  will  serve  to  illustrate  the  Illusteti<)Dg 
question  whether  the   particular    matter   was    within    the  ?Jy|J^^^^J. 
Justice's  jurisdiction  thereof; — 

Where,  in  a  conviction,  a  Justice  ordered  a  distress  upon  Barton  t. 
a  person's  goods,  (which  it  was  within  his  jurisdiction  to  do,)  ^"qb'^m 
and  added  that  in  default  the  party  was  to  be  put  in  the  20LJ.M.C.1. 
stocks  for  two  hours,  (which  was  held  to  be  illegal,)  the  con- 
viction was  quashed  on  that  ground :  but  the  party  was  not 
put  into  the  stocks ;  and  it  was  held  that  this  was  a  case  to 
which  the  first  section  of  the  English  Act(^)  applied,  and  no 
action  could  be  brought  under  the  second  section.  (^) 

But  where  the  warrant  under  which  the  act  complained  Leary  r. 
of  was  done,  contained  a  direction  to  levy  costs,  although  the  S*q[^b*'266 
conviction  contained  no  order  to  that  effect,  the  Justices  were  19  L.  J.  M.  C. 

211 

held  liable  to  an  action  under  the  second  section,  (^)  without 
allegation  or  proof  of  malice  and  want  of  reasonable  and  pro- 
bable cause ;  because  there  was  an  excess  of  jurisdiction  in 
issuing  the  warrant  for  more  than  appeared  in  the  conviction 
to  have  been  adjudicated  on. 

§  841.  It  is  expressly  enacted,  (although  probably  only  as  No  aotbn,  if 
a  declaration  of  the  Conmion  Law,)  that  in  all  cases  where  a  j^^^  ^ 
discretionary  power  is  given  to  a  Justice  of  the  Peace  by  any  Sec.  7. 
Statute,  no  action  shall  be  brought  against  him  for  or  by 

0)  From  which  the  fourth  section  of  the  New  Zealand  Act  is  taken. 
O  From  which  the  fifth  section  of  the  New  Zetland  Aot  is  derived. 
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reason  of  the  manner  in  which  he  shall  have  exercised  his 
discretion  in  the  execution  of  such  power. 

Confirmation         ^  842.  It  has  already  been  stated  that  a  Justice  acting 

^^^J?J^1^  under  a  rule  obtained  from  the  Supreme  Court  is  protected 

bar  to  action   against  an  action  for  any  thing  done  in  obedience  to  such 

Sec.  9.  rule ;  and  it  is  furthermore  provided  that  where  a  conviction 

or  order  has  been  confirmed  on  appeal^  no  action  can  be 

brought  for  anything  done  under  a  warrant  of  distress  or  of 

commitment  granted  either  before  or  after  such  confirmation, 

by  reason  of  any  defect  in  the  conviction  or  order. 

Action  for  §  843.  If  a  warrant  of  distress  or  commitment  be  granted 

T^tum^ftT^  by  a  Justice  other  than  the  Justice  or  Justices  who  made  the 

Justicet  who    conviction  or  order,  bond  fide  and  without  collusion  between 

Sec.  6.  them,  any  action  to  be  brought  by  a  party  aggrieved  in 

respect  of  a  defect  in  the  conviction  or  order,  or  for  want 

of  jurisdiction  in  the  Justice  or  Justices  who  made  it,  is 

to  be  brought  against  the  Justice  or  Justices  who  made  the 

conviction  or  order,  and  not  the  Justice  who  issued   the 
warrant. 

Commence-  §  844.  Actions   against    Justices    must  be    commenced 

mwat^trfaction.  ^|.j^j^  six  months  after  the  commission  of  the  act  com- 

plained  of. 

Notice.  §  845.  No  such  action  is  to  be  brought  imless  notice 

Sec.  12.  thereof  has  been  given. 

Content!  and         (1*)  'The  notice  must  be  in  writing,  and  it  must  state, 

indorsement,   clearly  and  explicitly,  the  cause  of  action  relied  on,  and  the 

Court  in  which  the  party  complaining  intends  to  bring  the 

action.     It  must  be  indorsed  with  the  name  and  place  of 

abode  of  the  party  intending  to  sue,  and,  if  the  notice  be 

served  by  solicitor  or  agent,  with  the  name  and  place  of  abode 

or  of  business  of  such  solicitor  or  agent. 

When  and  (2.)  This  notice  must  be  given  at  least  one  calendar 

how  lerred.     month  before  the  action  is  conmienced,  and  it  must  be  either 

delivered  to  the  Justice  perscmaUy,  or  left  for  him  at  his  usual 
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place  of  abode^  by  the  party  intending  to  sue,  or  his  solicitor 
or  agent. 

§  846.  No  action  against  a  Justice  for  anything  done  in  No  action  be- 
the  execution  of  his  office,  is  to  be  brought  in  any  Resident  |^^  ^^tw»»« 
Magistrate's  or  Petty  Sessions  Court,  or  before  any  Justices. 

5  847.  No  action  is  to  be  brought  in  a  District  Court  proceedings  in 

.  ...    Distarict  Court 

against  a  Justice  for  any  thing  done  in  the  execution  of  his  against  Jos- 
office,  if  he  shall  object  thereto.  ****•» 

If  a  Justice  should  be  served  with  a  summons  in  such  an 
action,  and  within  six  days  afterwards  should  give  notice 
personally,  or  by  his  solicitor  or  agent,  to  the  plaintiff,  that 
he  objects  to  being  sued  in  the  District  Court,  any  further 
proceedings  in  that  Court  would  be  null  and  void ;  and  if  the  set  aada  on 
plaintiff  in  such  action  should  take  any  proceeding  thereon  g^*i5, 
after  such  notice,  the  Judge  of  the  Court,  on  the  application 
of  the  defendant,  and  on  proof  of  the  service  of  the  notice, 
might  set  aside  the  proceedings,  with  costs  to  the  defendant. 

§  848.  In  any  action  brought  against  a  Justice  in  the  Justice- 
Supreme  Court  for  anything  done  in  the  execution  of  his  n^y  p^^^ 
duty,  the  defendant  may  plead  a  general  denial  of  the  allega-  g^wi^matter. 
tions  in  the  declaration ;  and  at  the  settling  of  the  issues  he 
may  propose  any  special  matter  of  defence,  excuse,  or  justifi- 
cation, for  issue  on  such  plea. 

If  the  action  be  in  the  District  Court,  the  defendant  may 
give  any  such  matter  in  evidence,  although  he  may  not  have 
given  notice  of  his  intention  to  do  so. 

§  849.  If  a  Justice  of  the  Peace,  after  receiving  notice  of  Tender  of 
action,  is  advised  that  such  action  will  lie  against  him,  and  gj^^^e!' 
wish  to  tender  amends,  he  may  proceed  as  follows  : — 

(1.)  After  notice  of  action,  but  before  action  brought,  he  Tender  be- 
may  tender  to  the  party  complaining,  or  his  solicitor,  or  ^'^  •****"*• 
agent,  such  sum  as  he  may  think  fit,  as  amends  for  the  injury 
complained  of  in  the  notice. 

(S.)  After  action  brought^  and,  if  it  be  in  the  Supreme 
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Payment  into 
Court  after 
action. 
Sec.  16. 


Verdict  for 
defendant  if 
enooffh  ten- 
dered or  paid. 
Ibid, 


Paymoiit  out 
of  Court 


Aooeptanoe  of 
money — de- 

of  action. 
Ilnd. 


Court,  before  issues  settled — or  in  the  District  Court,  within 
the  time  fixed  by  the  rules  of  the  Court  for  paying  money 
into  Court — the  defendant  may  pay  into  Court  any  sum  he 
pleases,  without  having  made  a  tender  before,  or  in  addition 
to  such  tender ;  and  in  the  Supreme  Court,  the  questions  of 
tender  and  payment  may  be  proposed  for  issues  under  a 
general  plea  of  denial,  and  in  the  District  Court  the  same 
may  be  given  in  evidence  by  way  of  defence. 

(8.)  If,  at  the  trial,  the  Jury  or  the  Judge  (where  there 
is  no  Jury)  think  the  plaintiff  is  not  entitled  to  damages 
beyond  what  has  been  tendered  or  paid  into  Court,  or  beyond 
the  sum  tendered  and  paid  into  Court,  the  judgment  is  to  be 
for  the  defendant,  and  the  plaintiff  is  not  to  be  at  liberty  to 
be  nonsuit. 

(4.)  In  such  case,  the  money  paid  into  Court,  if  any,  or  a 
sufficient  portion,  is  to  be  paid  out  of  Court  to  the  defendant 
for  his  costs,  and  the  residue,  if  any,  paid  to  the  plaintiff. 

(5.)  If  where  money  is  paid  into  Court,  the  plaintiff 
elects  to  accept  the  same  in  satisfaction  of  damages,  he  may 
obtain  an  order  from  a  Judge  of  the  Court,  for  the  payment 
of  such  money  to  him  out  of  Court,  and  for  the  payment  by 
the  defendant  of  his  costs,  to  be  taxed.  The  action  is  there- 
upon determined ;  and  such  an  order  is  a  bar  to  any  other 
action  for  the  same  cause. 


What 
plaintiff 
must  proTe. 
Sec.  17. 


§  850.  Moreover,  the  plaintiff  is  to  be  nonsuit,  or  there 
must  be  a  verdict  or  judgment  for  the  defendant,  if  the 
plaintiff  do  not  prove  that  the  action  was  brought  in  time, 
or  that  the  proper  notice  was  given  in  due  time  before  action 
commenced,  or  do  not  prove  the  cause  of  action  described  in 
the  notice. 


Nominal  §  851.  With  respect  to  the  damages  to  be  recovered  in 

^^°^*g®'f?^   such  an  action,  if  the  plaintiff  is  entitled  to  recover,  and 
plaintiff  actu-  provcs  the  levying  or  payment  of  a  penalty  or  sum  of  money 
Sel?8.'^       under  a  conviction  or  order,  as  part  of  his  damages,  or  if  he 
proves  imprisonment  under  such  conviction  or  order,  and 
seeks  damages  for  the  same^  he  is  not  to  be  entitled  to 
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recover  the  amount  of  such  penalty  or  sum,  or  more  than 
tivo  pence  as  damages  for  such  imprisonment,  or  any  costs 
of  suit  whatever,  if  it  has  been  proved  at  the  trial  that  he 
was  actually  guilty  of  the  offence  of  which  he  was  convicted, 
or  was  liable  by  law  to  pay  the  sum  which  he  was  ordered  to 
pay,  and  in  case  of  imprisonment,  that  he  had  undergone  no 
more  than  the  amount  assigned  by  law  for  the  oflfence  of 
which  he  was  convicted,  or  for  non-payment  of  the  sum 
which  he  was  so  ordered  to  pay. 

§  852.  With  respect  to  costs  generally, —  Costs. 

(1.)  If  the  plaintiff  recover  a  verdict,  or  the  defendant  Plaintiff's, 
allow  judgment  to  pass  against  him  by  default,  the  plaintiff  ][^^^^g,i°fJ2 

is  to  have  his  costs  as  in  ordinarv  cases  :  and  if  he  recover,  ^^^^' 

*  Sec.  19. 

or  get  judgment  by  default,  in  a  case  where  the  declaration 

states  that  the  act  complained  of  was  done  maliciously,  and 
without  reasonable  and  probable  cause,  he  is  to  recover  from 
the  defendant  full  costs,  taxed  as  between  Solicitor  and  client, 
and  not  merely  as  between  party  and  party. 

(2.)   In  all  actions  against  a  Justice  for  anything  done  in  Defendant's, 
the  execution  of  his  office,  whether  malice  be  alleged  or  not, 
if  the  defendant  obtain  judgment  either  by  verdict  or  other- 
wise, he  is  to  have  full  costs,  taxed  as  between  Solicitor  and 
client. 


The  above  provisions  seem  to  afford  ample  protection  to 
all  Justices  acting  bo7id  fide  and  with  a  moderate  amount 
of  knowledge  and  caution. 

With  regard  to  the  protection  of  Peace  Officers,  some 
observations  will  be  made  in  another  part  of  the  work,  in 
a  chapter  on  Constables. 
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CHAPTER  IX. 


Former  Iaw  of 
the  Colony. 


RESIDENT  MAGISTRATES'  COURTS. 

THE  OFFICE  OF  RESIDENT  MAGISTRATE,  AND  THE  CONSTITUTION 

OF    RESIDENT   MAGISTRATES*    COURTS. 

§  853.  Besides  the  ordinary  Justices  of  the  Peace,  there 
were,  in  the  earlier  years  of  the  Colony,  Police  Magistrates, 
Courts  of  Bequest,  and,  afterwards,  Resident  Magistrates' 
Courts,  appointed  and  instituted  for  the  administration 
of  justice,  in  matters  of  minor  importance,  both  civil  and 
criminal. 


Consolidation         §  854.  The  various  Ordinances  and  Acts  on  this  subject 

TOnt^to^     previously  in  force  were  repealed  by  "  The  Resident  Magis- 

1867andl868.  trates  Act,   1867,'*  which   amended   and   consolidated   the 

existing  law,  and  has  since  been  amended  by  "  The  Resident 

Magistrates  Act,  1868.*' 

A  general  outline  of  the  constitution,  jurisdiction,  duties, 
and  powers  of  Resident  Magistrates,  and  the  proceedings  of 
Resident  Magistrates*  Courts,  will  be  given  here;  although 
for  practical  purposes,  reference  should  always  be  made  to 
the  Acts  themselves,  which  will  be  found  at  large  in  the 
Appendix. 


Who  may  be  §  855.  Any  fit  person,  being  a  Justice  of  the  Peace,  may 

2*ff*  Act  ^®  appointed  a  Resident  Magistrate ;  but  if  such  person  be  a 

1867, 8. 4.  Solicitor,  he  must  not,  directly  or  indirectly,  practise  as  such, 

Diaability.  under  a  penalty  of  £50. 

oeo.  «7. 

The  appoint-  §  856.  The  appointment  is  to  be  made  by  the  Governor ; 

tenure!"  and  the  tenure  of  the  office  is  during  the  Governor's  pleasure. 

Sec.  5. 


Powers  gene* 
rally. 


§  857.  Every  Resident  Magistrate,  sitting   by    himself 
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has,  except  in  cases  where  there  is  special  provision  to  the  KM.  Act, 
contrary,  the  same  powers  as  may  at  any  time  be  exercised        ' 
by  two  Justices  of  the  Peace,  and  he  may  exercise  all  such 
powers  as  are  given  to  Police  Magistrates  or  Resident  Magis-  Sec.  119. 
trates  by  any  Acts  or  Ordinances  in  force  at  the  time  of  the 
passing  of  the  Act  of  1867. 

§  858.  The  Governor  is  empowered  to  constitute,  from  E.M.  Courts' 
time  to  time,  by  Proclamation  in  the  Gazette,  districts  to  be  <^*"^"°'"* 
called  Resident  Magistrates'  Courts'  Districts,  and  to  abolish  Sec.  7. 
and  alter  the  boundaries  thereof,  from  a  certain  time  to  be 
fixed  in  the  Proclamation. 

§  859.  For  each  district  so  constituted  and  defined,  the  OnewB.M.  ftp- 
Governor  may  appoint  a  Resident  Magistrate  to  exercise  his  ^J^^t.  ^' 
office  therein ;  and  in  districts  where  the  jurisdiction  of  the  Sec.  8. 
Resident  Magistrate's  Court  in  civil  matters  has  been  extended  Or  morewhepe 
under  provisions  which  will  be  hereafter  mentioned,  the  extended. 
Governor  may  appoint  more  than  one  Resident  Magistrate,  Sec.  21. 
each  of  whom  is  to  be  deemed  Resident  Magistrate  of  the  i867,  s.  8. 
district,  and  all  or  any  or  any  one  of  whom  may  be  authorized  ^^-  ^^^* 
by  the  Governor  to  exercise  the  extended  jurisdiction.     If  which toexer- 
but  one  Resident  Magistrate  be  appointed  for  a  district  in  — ?-^^^ 
which  the  jurisdiction  of  the  Court  has  been  extended,  he 
may  exercise  it  without  any  order  from  the  Governor. 

§  860.  In  case  of  the  suspension,  or  sickness,  or  absence  Substitate 
of  a  Resident  Magistrate,  the  Governor  may  appoint  any  fit  ^j^^. 
person,  being  a  Justice  of  the  Peace,  to  act  in  his  place  Sec.  7. 
during  the  continuance  of  his  inability. 

§  861.  Sittings  of  the  Resident  Magistrate's  Court  in  Time,  &c.,  of 
and  for  each  district,  are  to  be  held  at  such  times  and  places  j^^' 
as  the  Resident  Magistrate  shall  deem  most  convenient,  or 
as  shall  from  time  to  time  be  appointed  by  the  Governor. 

§  862.   At  the  sittings  of  any  Resident  Magistrate's  JusticeB  m^ 
Court,  any  Justice  or  Justices,  having  jurisdiction  at  the"*^^ 

35 
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place  at  which  the  Court  is  holden,  Q)  may  sit  along  with 
Sec.  10.  the  Resident  Magistrate ;    but  in  such  case  the  Resident 

Magistrate  of  the  district,  or  some  other  Resident  Magis- 
R.M.  Chair-    trate,  must  act  as  Chairman  of  the  Court ;  and  the  decision 

is  to  be  given  according  to  the  judgment  of  the  majority  of 
Original  and    the  Court,  the  presiding   Resident  Magistrate  having  an 

casting  TOte.         .    .      ,  ,|  . 

^  onginal  as  well  as  a  castmg  vote. 

hll^^^"^  §  863.  Courts  of  Petty  Sessions,  established  under  "  The 
extended  Petty  Sessions  Act,  1865,^'  have  the  same  powers  and  juris- 
^IlCoSI**^ diction  as  a  Resident  Magistrate's  Court  in  all  cases,  both 
Sec.  121.  civil  and  criminal,  except  civil  cases  under  the  extended 
jurisdiction. 

?^  beyond        §  864.  In  part«  of  the   Colony  not   comprised  within 
Diftricts.        either  a  Resident  Magistrate's  District  or  a  Petty  Sessions 
Sec^  122.        District,  any  Resident  Magistrate  or  any  two  or  more  Jus- 
tices of  the  Peace  may  exercise  all  the  powers  of  a  Resident 
Magistrate,   or  a  Resident  Magistrate's  Court,  except  the 
extended  civil  jurisdiction. 

Assewors  in  ^  865.  In  cascs  in  which  aboriginal  natives  arc  concerned, 

provision  is  made  for  the  concurrence  of  Native  Assessors 
appointed  imder  the  Act,  as  will  presently  be  seen ;  and  in 

Chairmen  of    such  cases  also.  Chairmen  of  Pettv  Sessions  are  invested  with 

PS  .  * 

the  same  powers  as  Resident  Magistrates. 

If  the  R.M.  §  866.  If  a  Resident  Magistrate  cannot  or  does  not  attend 

pointed  Court,  ^n  the  day  appointed  for  the  sitting  of  a  Court,  any  other 

Resident  Magistrate  may  act  in  his  stead  during  such  non- 

anotherB.M.  attendance;  and  such  last-mentioned  Resident  Magistrate, 

may  act.         01'  ^^7  two  or  morc  Justices  of  the  Peace,  may  hold  a  Court, 

S«C'  16.  and  hear  and  determine  all  civil  cases  not  within  the  extended 

jurisdiction,  and  adjourn  the  hearing  of  any  cases  in  which 

the   debt  or  damage  is  beyond  the   ordinary  jurisdiction. 

If  noR.M.,no  jj^  guch  cases,  where  no  Resident  Magistrate  is  present,  the 

chairman. °  ^ ' 

Q)  That  is,  ant^  Justice  of  the  Peace  of  the  Colony,  aa  long  as  Jtutioet 
continue  to  be  appointed  for  the  whole  Colony. 
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Justices  are  to  sit  and  act  without  a  chairman  ;    and  no  one 
of  them  is  to  have  a  casting  vote. 

§  867.  If  from  any  cause  a  Resident  Magistrate's  Court  If  Court  fails, 
cannot  be  held  on  the  appointed  day,  any  Justice  of  the  the  Clwk  maj 
Peace,  or  in  the  absence  of  any  Justice,  the  Clerk  of  the  adjourn. 
Court,  may  adjourn  the  Court  to  such  day  as  he  may  deem   ®^*     * 
most  convenient. 

§  868.  Resident  Magistrates  may  sue  or  be  sued  in  the  B.M.  maj  sue 
Court  of  their  own  district,  but  in  such  cases  they  must  take  Ss^m  ^urt 
no  part  in  the  hearing   or  adjudication.      Such  cases  are 
to  be  heard  and  determined  in  the  manner  provided  for  when  -^^  j^^^^  ^^^^ 
the  Resident  Magistrate  of  the  district  does  not  attend  upon  no  l»rt. 
the  day  appointed  for  the  sitting  of  the  Court. 

§  869.  Every  Resident  Magistrate's  district  has  a  Clerk  Clerks' 
of  the  Court,  appointed  by  the  Governor,  and  holding  office  ge^ii.  ^ 
during  his  pleasure ;  and  if  the  Court  is  held  at  more  than 
one  place  in  the  district,  a  clerk  may  be  so  appointed  for 
each  such  place. 

§  870.  The  Resident  Magistrate  may  suspend  any  Clerk  Suspension, 
within  his  district  from  the  exercise  of  his  office,  until  the  ^^'  ^^' 
Governor's  pleasure  is  known. 

§  871.  The  Clerk  of  every  Resident  Magistrate's  Court  is  Clerks*  duties, 
to  take  charge  of  all  fees  and  fines  payable  or  paid  into  ^^^'  ^^* 
Court,  and  moneys  paid  into  Court  under  executions  or  other- 
wise, and  to  keep  an  account  of  them  in  the  books  belonging 
to  the  Court,  and  to  perform  all  the  duties  incident  to  the 
office  of  a  clerk ;  and  moreover,  such  Clerks  are  obliged  to  Security. 
give  security  for  accounting  for  all  fees  and  moneys  received  ^^'  ^^^ 
by  them,  in  the  form  and  to  the  amount  which  the  Colonial 
Treasurer  may  in  each  case  direct. 

§  872.  For  every  Resident  Magistrate's  district,  one  or  Bailiflli' 
jnore  bailiffs  are  to  be  appointed  by  the  Resident  Magistrate,  appointment, 
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Sworn  as 
constable. 
Sec.  IS. 

Duties. 
Seo.  14. 


Besponsi- 

bilitieB. 

Zhid. 


and  to  hold  oflBce  during  his  pleasure ;  and  they  are  to  be 
duly  sworn  as,  and  to  have  all  the  powers  (^)  of,  a  constable, 

§  873.  The  bailiff  is  to  attend  the  sittings  of  the  Court. 
He  is  to  serve  all  summonses  within  ten  miles  of  the  Court, 
or  such  other  distance  as  the  Resident  Magistrate  shall 
prescribe  for  the  Court  by  a  general  rule,  and  also  to  serve 
all  orders  and  execute  all  warrants  issued  out  of  the  Court.  (^) 

§  874.  Bailiffs,  in  the  execution  of  their  duty,  are  to  be 
imder  the  order  and  direction  of  the  Resident  Magistrate  ; 
and  they  are  responsible  for  all  acts  and  defaults  of  them- 
selves and  those  acting  under  them  and  by  their  authority, 
in  like  manner  as  Sheriffs  in  New  Zealand  are  responsible 
for  the  acts  and  defaults  of  themselves  and  their  officers.  (^) 


Fees  taken  bj        §  875.  Bailiffs  and  their  assistants  are  to  receive  the  fees 
^^g  specified  in  Schedule  E.  annexed  to  the  Act  of  1867,  and  to 

Form  No.  83.  pay  them  over  to  the  Clerks,  who  are  to  pay  them  over  like 
other  fees  received  by  them;  but  the  Resident  Magistrate 
Befund  for      may  refund  to  a  bailiff  or  his  assistants,  out  of  such  fees,  any 
expenses.        money  actually  expended  by  them  in  scr\'ing  the  process. 


Security 
given. 
Sec.  184. 


Subjects  of 
jurisdiction. 


§  876.  Bailiffs  have  to  find  security  for  all  moneys 
received  by  them  in  the  same  manner  as  Clerks. 

§  877.  With  respect  to  the  various  subjects  of  the  juris- 
diction of  Resident  Magistrates'  Courts,  it  has  been  already 
stated  that  a  Resident  Magistrate  sitting  alone  can  exercise 
all  the  powers  which  can  be  exercised  by  two  Justices  of  the 
Peace,  (unless  where  there  is  an  express  provision  to  the 
contrary,) — and  all  such  powers  as  have  been  given  or  may 

Q)  And,  it  would  appear,  all  the  liabQities. 

P)  Queiy — ^Whether  the  limit  of  ten  miles,  or  that  which  is  appointed  by 
a  rule  of  the  Besident  Magistrate,  applies  to  orders  and  warrants  as  well  as 
summonses.    From  the  Ixmguage  used,  it  would  appear  that  it  does  not. 

(^  It  would  appear  that  Sheriffs  in  New  Zealand  are  responsible  for  the 
acts  and  defaults  of  themselves  and  their  officers  in  the  same  cases  in  which 
SherifEi  in  England  are  responsible.    (See  Sheriffs  Act,  1858.) 
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be  given  to  Police  Magistrates  and  Resident  Magistrates  by 
particidar  Statutes.  But  they  have  further  specific  powers 
defined  by  the  General  Consolidation  Act  and  the  Amend- 
ment Act,  referring  to  (1)  civil  cases  between  Europeans, 

(2)  the  recovery  and  possession  of  tenements,  (3)  certain 
criminal  cases  and  criminal  procedure  against  aboriginal 
natives,  (4)  civil  cases  between  Native  and  Native,  or  between 
Native  and  European,  and  (5)  the  issuing  of  writs  of  arrest. 

CIVIL  JURISDICTION. 

§  878.  The  ordinary  civil  jurisdiction  of  the  Resident  Ordinary  ciTil 
Magistrates'  Courts  is  confined  to  cases  where  the  plaintiff  ^■^^**^' 
seeks  either  (1)  to  recover  pecuniary  compensation  for  a 
wrong  or  payment  of  a  debt,  the  amount  claimed  not  exceed- 
ing £20,  whether  on  balance  of  accoimt  or  otherwise,  or  (2)  Not  exceeding 
to  enforce  a  claim  upon  some  specific  moveable  property  and  ^^* 
to  be  put  in  possession  of  it,  the  value  of  it  not  exceeding 
£20. 

§  879.  The  particular  Resident  Magistrate's  Court  has  Local 
jurisdiction  in  such  cases,  either  (1)  when  the  cause  of  action  i^j^^^^^on. 
has  arisen  wholly  or  in  some  material  point  within  the  dis- 
trict,  or  (2)  when  the  defendant  is  residing  or  carrying  on 
business  within  the  district,  or  (3)  when  the  defendant  is 
served  with  the  process  of  the  Court  within  the  district. 

§  880.  But  even  in  such  cases  as  above  mentioned,  the  Excepted 
Court  will  not  have  jurisdiction  if  the  claim  or  demand  is  ^**^ 
one  (1)  in  which  the  validity  of  any  devise,  or  bequest  or 
limitation  under  a  will  or  settlement,  is  in  dispute,  or  (2)  Sec.  19. 
where,  except  as  will  be  mentioned  hereafter,  the  title  to  any 
land  or  hereditaments  is  in  dispute ;  or  if  the  action  is  for 

(3)  false  imprisonment,  or  (4)  malicious  prosecution,  or  (5) 
libel  or  slander,  or  (6)  criminal  conversation,  or  (7)  sedoctioni 
or  (8)  breach  of  promise  of  marriage. 

§  881.  But  the  jurisdiction  of  the  Court  in  respect  of  the  j^gJSn^ 
amount  of  the  claim  or  the  value  of  the  property  may  be  to  .amount,  by 

content 
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Sec.  20.  enlarged  by  the  consent  of  the  parties,  evidenced  by  a 

Form  No.  86.  memorandum  (1)  signed  by  them  or  their  solicitors ;  pro- 
vided always  that  the  case  is  one  which  might  have  been 
lawfully  tried,  (that  is,  which  does  not  come  within  any  of 
the  heads  of  exception  in  the  last  section,)  if  the  amount 
claimed  or  the  value  of  the  property  had  not  exceeded  £20. 

Extended  ^  ^®^'  ^^  addition  to  this  extension  of  jurisdiction  by 

jurifldictionin  agreement    between    the    parties,   power    is   given  to   the 

prtSamatwii.  Governor  to  extend  the  jurisdiction  of  the  Court  of  any 

Sec.  21.  specified  district,  as  to  amount  or  value,  to  £50  or  £100, 

as  he  may  think  proper,  by  proclamation  in  the  New  Zealand 

Gazette ;  and  the  Court  is  to  have  power  accordingly,  but 

only  in  the  same  classes  of  cases  as  that  in  which  it  would 

have  had  jurisdiction  had  the  limit  of  amount  or  value  been 

£20. 

The  Governor  has  also  power  to  abolish,  by  proclamation, 
thereof.  the  jurisdiction  so  extended  in  any  Resident  Magistrate's 

Sec  22.  district, — such  abolition  not  preventing  the  enforcement  of 

any  judgment  obtained  in  the  Court  before  it  took  place. 

No  extenaion         §  883.  There  is  no  power  to  extend  or  alter  the  jurisdic- 
of  caiue.*^™    tion  of  these  Courts  in  respect  of  the  nature  of  the  claim,  so 

as  to  give  them  jurisdiction  in  the  excepted  cases  mentioned 

in  §880. 

Oauaes  of  §  884.  It  is  not  competent  for  a  plaintiff  to  divide  a 

b?*°\red  ^   single  cause  of  action  into  two  or  more  parts,  for  the  purpose 

Sec.  23.  of  bringing  two  or  more  suits  within  the  jurisdiction  of  the 

Court  as  respects  amount; — ^but  if  a  plaintiff  choose  to  give 

Abandonment  up  all  claim  in  respect  of  a  particular  cause  of  action,  beyond 

of  excess.        ^^  amount  which  would  be  within  the  limit,  he  may  do  so, 

provided  he  states  the  abandonment  of  the  excess  in  the 

particulars  annexed  to  the  summons.     In   such  case  the 

judgment  of  the  Court  is  to  be  taken  as  in  full  discharge  of 

all  demands  in  respect  of  the  cause  of  action. 

No  costs  in  §  885.  In  order  to  discourage   proceedings, — probably 

ComtT^         more  dilatory  and  expensive, — in  the  Supreme  Court,  in 
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cases  in  which  the  Resident  Magistrate's  Courts  have  juris-  Sec.  28. 
diction,  it  is  provided  that  if  a  plaintiff  in  the  Supreme  Court 
recover  in  any  action  which  [in  respect  of  subject,  and 
amount,  and  local  jurisdiction]  might  have  been  brought  in 
a  Resident  Magistrate's  Court,  no  greater  amount  than  he 
might  have  recovered  in  the  Resident  Magistrate's  Court,  he 
shall  not  be  entitled  to  costs,  unless  the  Judge  before  whom 
the  case  is  tried  shall  certify  that  it  was  a  proper  case  to  be 
tried  in  the  Supreme  Court. 

§  886.  Provisions  are  contained  in  the  Act  for  allowing  Minors  may 
persons  not  of  full  age  to  sue  in  the  Resident  Magistrate's  ^®  ^^^^ 
Court,  for  wages  or  piece  work,  or  work  as  a  servant,  and  for 
enabling  executors  and  administrators  to  sue  and  be  sued,  as  if  Executors,  Ac 

....  .  Sec  26. 

they  were  parties  in  their  own  right,  and  for  execution  on  the 
assets  of  the  testator  or  intestate,  or  the  goods  of  the  execu- 
tor or  administrator  himself,  as  in  cases  of  judgment  obtained 
in  the  Supreme  Court ;  and  also  for  enabling  a  plaintiff  to  Judgment 
serve  with  process,   and  obtain    judgment  and  execution  ^^JJ^f_^^° 
against,  one  of  several  persons  jointly  liable;  giving  such  tribution. 
person,  if  he  satisfies  the  judgment,  a  right  of  action  for  con-   ^' 
tribution  against  the  others.     Moreover,  no  privilege  is  to  No  priTilege. 
be  allowed  to  except  any  solicitor  or  other  person  from  the 
jurisdiction  of  these  Courts. 

PROCEDURE   AND   PRACTICE   OF   COURTS. 

&  887.  In  suits  and  proceedings  in  these  Courts,  each  How  parties 
party  may  appear   either  personally  or  by  solicitor;    andsec.  80. 
under  special  circumstances,  and  by  the  permission  of  the 
Court,  a  party  may  appear  by  an  agent  duly  authorized  in 
writing,  (^)  but  such  agent  shall  not  be  entitled  to  receive  any 
fee  or  reward  for  so  appearing  or  acting.  (3) 

§  888.  All  process  of  the  Courts  must  be  served  either  Seryice  of  pro- 
by  the  bailiff  or  his  assistants,  or  by  some  person  whom  ^^a  S.''^''"'* 

Q)  AI0O,  one  of  seTeral  copartners,  or  the  agent  under  power  of  attorney 
of  a  party  absent  from  the  Colony,  may  appoint  an  agent    (See  Act,  1868,  s.  4.) 

O  It  may  be  questionable  whether  such  an  agent,  if  he  actually  received  a 
fee,  though,  not  entitled  to  it,  would  or  would  not  be  liable  to  a  pcoialty  under 
the  Law  Practitioners  Act. 
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the  Besident  Magistrate  or  Justice  of  the  Peace  issuing  the 
same  may  direct. 


Plaint 
entering,-* 
contents. 
Sec  31. 


Numbers. 


Chaxactor  of 

sach. 

Ibid. 


PartieaUurs, 
Copies. 


Plaintiff  not 
within  ten 
miles  of  Court. 
Ibid. 


Plaint  taken 
down  1^ 
Justice. 
Form  No.  87. 


Who  is  to 
transmit. 


Application 
by  agent. 


§  889.  The  mode  of  commencing  proceedings  in  a  suit 
in  the  Besident  Magistrate's  Courts  is  by  plaint  in  writing, 
entered  by  the  Clerk  or  Magistrate  in  a  plaint  book^  kept  for 
that  purpose  in  the  office. 

The  plaint  must  state  the  names  and  last  known  places 
of  abode  of  the  parties^  and  the  substance  of  the  action  in- 
tended to  be  brought. 

The  plaints  are  to  be  numbered,  year  by  year,  in  the 
order  in  which  they  are  entered. 

When  the  party  does  not  sue  in  his  own  right,  the 
character  in  which  he  sues  must  likewise  be  stated. 

At  the  time  of  entering  the  plaint,  the  intending  plaintiff 
must  deliver  to  the  Magistrate,  or  to  the  Clerk  of  the  Court, 
a  full  and  explicit  statement  in  writing  of  the  particulars  of 
his  claim,  and  as  many  copies  of  it  as  there  are  defendants  in 
the  suit.  One  copy  is  to  be  annexed  to  and  served  with 
each  summons,  and  to  be  taken  as  part  of  it. 

§  890.  In  cases  where  an  intending  plaintiff  resides  within 
a  Resident  Magistrate's  district,  but  not  within  ten  miles  of 
any  Court  where  a  Clerk  attends  continuously,  he  may  make 
his  application  to  any  Justice  residing  within  the  district ; 
and  such  Justice  must  take  down  a  plaint  (2)  containing  the 
particulars  before  mentioned ;  and  the  same  proceedings  are 
to  be  taken  thereon  as  when  the  application  is  made  to  the 
Clerk  of  the  Court. 

The  Justice  receiving  the  application  is  to  transmit  with 
all  convenient  despatch,  the  plaint  and  statement  of  parti- 
culars to  the  Resident  Magistrate,  or  the  Clerk  of  the  Resi- 
dent Magistrate's  Court  at  which  the  plaint  is  to  be  heard. 

In  cases  of  this  kind,  the  application  may  be  made  either 
by  the  party  or  an  agent  authorized  by  him  in  writing,  (i)  or 
by  a  solicitor. 


(^)  In  this  matter,  it  would  appear,  an  agent  may  act  without  any  proyious 
perinb&ion,  such  as  is  mentioned  in  §  887. 
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§891.  After  the   entry   of  the   plaint,  a  summons  (3)  Issue  of  sum- 
signed  by  the  Resident  Magistrate,  or  Justice  of  the  Peaee,  g|^"32. 
or  Clerk  of  the  Court,  is  to  be  issued  to  each  defendant.         Fonn  No.  88. 

§  892.  The  summons  is  to  be  served  at  least  forty-eight  Form  of  scr- 
hours  before  the  day  on  which  the  defendant  is  to  appear,  or 
at  such  longer  inten'al  as  the  Magistrate,  Justice,  or  Clerk 
issuing  it  may  appoint ;  but  it  may  be  issued  and  served  at 
any  time  before  the  holding  of  the  Court,  if  the  Magistrate, 
Justice,  or  Clerk  is  satisfied  that  the  defendant  is  about  to  re- 
move out  of  the  jurisdiction ;  in  such  case  the  Court  may 
adjourn  the  hearing  on  such  terms  as  it  shall  think  fit. 

§  893.  It  has  already  been  mentioned,  (§  879,)  that  .the  Defendant 
Coiui;  of  a  particular  district  has  jurisdiction  in  cases  where  ^^° 
the  cause  of  action  has  arisen  whollv,  or  in  some  material  Sec.  34. 
point,  within  the  district ;  and  consequently,  when  that  fact 
is  deposed  to  by  the  plaintiff*,  a  summons  may  be  issued 
against  a  defendant  residing  within  the  Colony,  but  beyond 
the  district  within  which  the  Court  has  jurisdiction  locally. 

§  894.  In  order  to  secure  the  attendance  of  witnesses  in  Summons  to 
any  civil  suit  in  these  Courts,  the  Resident  Magistrate,  or  g^c°3*5. 
any  Justice  of  the  Peace,  may,  upon  request  of  either  party, 
issue  a  summons,  (4)  (signed  l)y  the  Magistrate,  or  Justice,  Form  No.  89. 
or  the  Clerk,)  to  any  person,  to  appear  and  give  evidence 
in  such  suit,  and  to  produce  any  books,  deeds,  papers,  or 
writings  relating  to  such  suit,  in  his  possession,  or  under  his 
control.     This  summons  is  to  be  served  on  the  witness ;  and 
payment,  or  a  tender,  is  to  be  made  of  travelling  expenses, 
according  to  Schedule  D.  in  the  Act.  FonnNo.86. 

§  895.  Any  person  so  served,  and  to  whom  such  payment  Penalty  for 
has  been  made  or  tendered,  who  refuses  or  neglects,  without  ^^of  v^taess 
good  cause,  to  appear  or  to  produce  such  documents  as  or  refusing  &c. 
required  by  the    summons,    and    any    person    present    in  dence.^  ^^ 
Court  who  shall  be  required  to  give  evidence  and  refuses  to  Sec  35. 
be  sworn  and  give  evidence^  is  liable  to  a  penalty  not  ex- 
86 
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ceeding  iilO,  and  in  default  of  payment,  to  imprisonment 

for  a  term  not  exceeding  fourteen  days. 

This  penalty  may  be  imposed  upon  any  such  person  by 

the  Court,  after  an  opportunity  has  been  afforded  to  him  to 

show  cause  why  he  should  not  be  fined,  and  he  has  failed  to 
Or  recovered  satisfy  the  Court ;  or  it  may  be  recovered  before  any  Justice, 
summarily.      ^^^^^  ,,  rj^^^  Justices  of  the  Peace  Act,  1866.^' 


Penalty  im 
posed  by 
Court. 
Sec.  35. 


Still  liable  to 
action. 


§  896.  The  payment  of  such  fine,  however,  or  the  under- 
going of  such  imprisonment,  does  not  exempt  the  person 
paying  or  suifcring  it  from  liability  to  an  action  for  dis- 
obeying the  summons.  (^) 


Expenses. 
Sec.  40. 


§  897.  Witnesses  who  appear  are  entitled  to  compensa- 
tion for  expenses  and  loss  of  time,  according  to  the  scale  in 
Form  No.  85.  Schedule  D.  annexed  to  the  Act  of  1867. 


Misdescrip-  §  898.  No  plaint,  summons,  or  other  proceeding  is  to  be 

lion  does  not      •i».i'i  •  •  jj         -x*  n 

Titiate.  Vitiated   by  a  misnomer  or  inaccurate  description  ot  any 

Sec.  86.  person  or  place,  provided  the  person  or  place  be  so  described 

as  to  be  commonly  known. 


Service  of  •  §  899.  "With  rcspect  to  the  service  of  summonses  in  civil 

Scc!^7.°*        cases,  other  than  summonses  to  witnesses  to  give  evidence,  it 

is   provided   that  it  may   be   efiected,   either   by   personal 

delivery  to  the  person  to  whom  the  summons  is  directed,  or, 

where   he   cannot   be   conveniently   found,  by   leaving  the 

summons  at  his  last  or  usual  place  of  abode,  with  some 

inmate  of  the  house  appearing  to  be  above  fourteen  years 

of  age. 

Efforts  at  But  before  personal  ser\ice  can  be  dispensed  with,  proof 

vicT'"^  ^^^    shall  first  be  given,  to  the  satisfaction  of  a  Justice  of  the 

Peace,  that  reasonable  efibrts  have  been  made  to  efifect  per- 

Tinic  of  service  sonal  service ;  and  where  personal  ser\'ice  of  a  defendant  is 

abode.*^  ^        dispensed  with,  service  at  the  last  or  usual  place  of  abode  is 

to  be  eflFected  at  least  seven  days  before  the  day  fixed  for  the 

trial. 


(*)  That  is,  for  damages,  "which  may  have  accrued   to  the  party   who 
procured  the  summons,  for  want  of  the  evidence  of  the  person  summoned. 
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§  900.  The  service  of  any  summons  in  civil  cases  may  be  How  proved, 
proved  upon  oath  at  the  hearing,  or  by  affidavit,  (5)  by  the  ^°'  ^^    gn 
person  who  served  it,  setting  forth  the  fact  and  mode  of 
service,  and  sworn  before  a  Justice,  a  Solicitor,  or  the  Clerk 
of  the  Court. 

§901.  Translations  in  the  Maori  language  of  certain  Maori  tnnsla- 
summonses,  orders,  notices,  or  warrants  are  given  in  Schedule  ments^to^bo^' 
C.  to  the  Act :  and  when  any  such  document  is  addressed  to  given  to 
any  person  of  the  Native  race,  the  English  form  issued  is  to  se^.*39.* 
be  accompanied  by  the  translation  provided ;  but  the  execu- 
tion of  a  warrant  is  not  to  be  held  illegal  on  the  ground  only 
that  it  was  not  accompanied  by  such  a  translation. 

5  902.  If  the  Court  is  satisfied  by  either  party  to  a  cause  Changing  the 
pending  in  it,  that  such  cause  can  be  more  conveniently  or  §^  ^   "*  * 
fairly  tried  at  some  other  Resident  Magistrate's  Court  or 
Court  of  Petty  Sessions,  it  is  to  make  an  order  (6)  that  the  Form  No.  91. 
cause  shall  be  sent  for  hearing  to  such  other  Court ;  and  the 
Clerk  of  the  former  Court  is  to  send  to  the  Clerk  of  the  latter, 
a  certified  copy  of  the  plaint,  and  the  duplicate  copy  of  the 
summons  and  particulars  served  on  the  defendant,  and  a 
certified  copy  of  the  order  for  changing  the  place  of  hearing. 

The  Resident  Magistrate  or  Chairman  of  Petty  Sessions  Fixing  time  of 
to  whose  Court  the  cause  is  sent,  is  to  appoint  a  day  for  the  ^®*"'^K- 
hearing ;  of  which  notice  is  to  be  given  to  both  parties,  as  the 
Magistrate  or  Chairman  may  direct. 

§  903.   Any  person  against  whom  a  plaint  has  been  statement 
entered,  whether  he  has  been  summoned  upon  it  or  not,  ^|J^d"oM»rt. 
may  sign  a  statement  (7)  in  the  presence  of  a  Resident  Sec.  42. 
Magistrate  or  a  Justice  of  the  Peace,  or  the  Clerk  of  the    ^^^ 
Court,  or  a  Solicitor  of  the  Supreme  Court,  confessing  the 
debt  or  demand,  or  a  part  of  it. 

In  such  case  it  is  unnecessary  for  the  plaintiflF  to  prove 
the  demand  or  the  part  of  it  confessed;   and  the  Court, 
upon  proof  by  affidavit  (7a)  or  otherwise,  of  the  signature  of  Form  No.  93.' 
the  party,  if  the  Resident  Magistrate^  Justice,  or  Clerk  in 
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Judgment  wliose  presciicc  it  was  taken  be  not  then  present,  may  give 
thereon.         judgment  as  if  it  had  tried  the  case. 

Statement  of  §  904.  If  the  party  against  whom  the  plaint  is  entered 
pSti(M  M  to^  c^^  agree  with  the  plaintiff  as  to  the  amount  of  the  debt  or 
amount  and  demand,  and  the  terms  and  conditions  on  which  it  is  to  be 
ge<^  43.  paid   or  satisfied,  they  may   sign  a   statement   thereof  in 

Form  No.  M.  writing,  (8)  in  the  presence  of  the  Resident  Magistrate,  or  a 
Justice  of  the  Peace,  or  the  Clerk  of  the  Court,  or  a  Solicitor 
of  the  Supreme  Court ;  and  the  Court,  upon  proof  of  such 
signatures,  if  necessary, — as  in  the  last  section, — may  give 
judgment  for  the  amount  of  the  debt  or  demand  so  agreed 
upon,  on  the  terms  and  conditions  mentioned  in  the  state- 
ment. 

CoSt^bdbS^         §  905.  It  is  competent  for  the  defendant  at  any  time 

hearing.  before  the  hearing,  to  pay  into  Court  such  a  sum  of  money 

Sec.  4A.  j^  YiQ  shall  consider  a  full  satisfaction  for  tlic  demand  of  the 

plaintiff,  along  with  the  costs  of  the  plaintiff  up  to  the  time 

of  the  payment. 

Such  sum  and  costs  arc  to  be  paid  to  the  plaintiff ;  but 
if  he  chooses  to  go  on  for  a  further  amount,  and  docs  not 
recover  any  further  sum,  he  must  pay  the  defendant  the 
costs  which  the  latter  has  incurred  in  tlie  action  after  the 
payment  into  Court ;  and  the  Court  must  give  judgment 
accordingly. 

Notice  of  §  906.  On  making  such  payment  into  Court,  the  defend- 

Se^OTi.  ^^*  ^^  *^  S^^^  notice  (9)  thereof  to  the  plaintiff,  and  in  his 
Form  No.  95.  notice  he  must  explicitly  state  the  item  or  items  upon  wliich 
payment  is  made.  If  he  fails  to  do  this  in  sufficient  time, 
the  Court  may  order  him  to  pay  the  plaintiff  such  reasonable 
costs  as  the  latter  may  have  incuiTed,  before  the  notice,  in 
preparing  for  trial,  or  by  the  attendance  of  himself  or  his 
witnesses  at  the  Court. 

Deliveryof  §  907.   In   an   action   for  the  possession   of  a  specific 

defendant       chattel,  the  defendant  may  deliver  the  chattel  to  the  plaintiff. 
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and  pay  into  Court  such  sum  as  he  may  think  fit,  by  way  of  and  payment 

into  Ooi 
Sec.  45. 


compensation  for  its  detention :  (^)  or  for  any  damage  that  *"*^  Court. 


may  have  been  done  to  it,  along  with  the  costs  incurred  by 
the  plaintiff  up  to  the  time  of  the  payment. 

§  908.  The  Resident  Magistrate's  Court  has  power,  in  Court  to 
all  actions  brought  in  it,  to  determine  all  questions  both  of  an^  fe^    ^ 
law  and  of  fact,  and  to  give  judgment  between  the  parties  Sec.  47. 
according  to  equity  and  good  conscience.  (2)     It  has  power 


(*)  It  would  appear,  that  if  the  plaintiff  should  be  dissatisfied  with  the 
amount  of  the  compensation,  he  would  be  entitled  to  proceed  for  a  furtlicr 
amount,  subject  to  the  payment  of  costs  in  case  of  failure,  as  in  §  905. 

0  The  following  important  remarks  on  this  subject  are  extracted  from 
a  judgment  recently  pronounced  by  Mr.  Justice  Richmond  in  a  case  of  Pearson, 
App.,  and  Clark,  Besp. : — 

"  Lest  I  be  understood  us  recommending  to  Magistrates  who  hare  not 
rcceired  a  legal  education  that  they  should  attempt  a  highly  technical  way  of 
disposing  of  the  cases  before  them,  I  will  add  to  what  I  have  said,  that  it 
will  commonly  be  safest  for  them  to  trust  to  a  broad  common-sense  view  of 
the  questions  they  hare  to  decide.  Let  them  beware  of  supposing  that  any 
proposition  which,  upon  a  deliberate  consideration,  appears  shocking  to  common 
sense,  can  be  the  true  result  of  legal  doctrine.  Ilappily,  in  our  day,  the  law, 
if  not  yet  exactly  '  the  perfection  of  reason,'  will  generally  warrant  the  con- 
clusions of  an  accurate  tliinker,  even  though  he  bo  without  the  advantage  of 
much  technical  knowledge."  ....  "It  appears  to  me  that  the  Act 
gives  no  appeal  upon  the  ground  of  the  improper  admission  of  evidence. 
The  natural  meaning  of  the  phrase  '  aggrieved  by  the  decision '  is,  aggrieved 
by  the  final  decision  of  the  cause.  Bules  of  evidence  pertain  ad  litis 
ordinationem^  not  ad  litis  decisionem ;  they  relate  to  the  procedure,  and  do 
not  directly  affect  the  decision."  .  ..."  I  may  observe,  that  as  the 
Besident  Magistrates  have  power  to  receive  evidence  not  strictly  legal,  I  can 
see  no  reason  why,  in  any  case,  they  should  base  their  decisions  as  to  the 
admissibility  of  evidence  upon  strictly  legal  grounds.  The  reasoning  by 
which  I  have  arrived  at  the  conclusion  tliat  the  final  decision  should  in  some 
cases  proceed  on  strictly  legal  grounds,  does  not  apply  to  the  admission  of 
evidence.  Of  necessity  the  Magistrate  recurs  to  the  strict  law  for  the  decision 
of  those  numerous  cases  upon  which  moral  considerations  throw  no  certain 
light.  But  there  is  no  like  necessity  why,  in  any  case,  he  shoidd  fetter  him- 
self by  the  strict  law  of  evidence.  Bather,  on  tlie  contrary,  it  is  expedient, 
for  the  sake  of  uniformity  in  procedure,  that  the  same  kind  of  proof  which  is 
admitted  in  one  case  should  be  admitted  in  all.  Let  the  Magistrate,  in  aU 
coses,  without  distinction,  get  at  the  facts  as  he  best  may,  by  the  discreet 
exercise  of  his  powers  under  the  Ordinance.  Having  got  at  the  facts,  it  will 
then  appear  whether  he  ought  or  ought  not  to  decide  the  action  as  one  stricti 
juris:*    Bee  post,  §  1000,  note. 
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Sxamine 
witnesses  on 
oath. 


to  examine  witnesses  on  oath,  and  to  receive  any  evidence 
which  it  may  think  fit,  whether  strictly  legal  or  not ;  (^)  and 
it  may,  by  its  judgment,  prescribe  such  terms  and  conditions 
as  to  the  time  and  manner  of  satisfying  such  judgment,  as  it 
shall  deem  just  and  reasonable. 


Parts  of  docu-        §  909.  When  books  or  documents  are  produced  in  cvi- 
sealed  up.       dence,  if  it  be  proved  to  the  satisfaction  of  the  Court,  by 
affidavit,  that  certain  parts  of  them  have  no  relation  to  the 
matter  in  dispute,  the  party  producing  them  will  be  allowed 
to  seal  up  such  parts. 


up 
Sec.  46. 


Non-appear- 
ance ot 
plaintiff, 
cause  struck 
out. 
Sec.  48. 
Penial  of 
claim,  costs. 
Admission  of 
claim. 


Case  rein- 
stated. 


§  910.  If  the  plaintiff  fail  to  appear  at  the  time  and  place 
fixed  for  the  trial,  or  any  adjournment  thereof,  the  cause  will 
be  struck  out;  and  in  such  case,  if  the  defendant  should 
appear,  and  should  not  admit  the  demand,  the  Court  may 
adjudge  him  such  sum,  by  way  of  costs,  as  it  shall  think  fit. 

If  the  defendant  admits  the  cause  of  action,  to  the  full 
amount  claimed,  and  pay  the  fees  payable  in  the  first 
instance  by  the  plaintiff,  the  Court  may  give  judgment,  as  if 
the  plaintiff  had  appeared. 

But  the  Court  may  order  any  cause  which  has  been 
struck  out  to  be  reinstated. 


Nonsuit  and 
costs  to 
defendant. 
Sec.  49. 


RecoTcry  of 
costs  on  non- 
suit. 
Sec.  55. 


§  911.  If  the  plaintiff  appears,  but  fails  to  prove  his 
demand,  or  part  of  it,  the  Court  may  nonsuit  him,  or  give 
judgment  for  the  defendant ;  and  in  such  case,  if  the  defend- 
ant appears,  and  does  not  admit  the  demand,  the  Court  may 
give  him  such  costs  as  it  may  think  fit. 

§  912.  In  cases  of  nonsuit  the  Court  may  award  the 
defendant  costs,  which  may  be  recovered  as  if  judgment  had 
been  given  for  them. 

(*)  From  the  use  of  the  words  "  strictly  legal,"  it  would  appear  that  it  was 
not  intended  to  absolve  the  Magistrates  from  the  duty  of  rejecting  evidence 
clearly  and  plainly  inadmissible  by  law ;  although  it  might  possibly  be  held — 
considering  the  context  of  the  words — that  a  decision  founded  upon  cridenee 
admitted  in  diametrical  opposition  to  the  first  principles  of  the  law  of  evidence 
would  not  be  reversible  on  appeal.  See  *^  G-oneral  Observations,"  antey  p.  13, 
and  the  foregoing  note. 
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§  913.  If  the  defendant  does  not  appear,  or  sufficiently  Non-appear- 
excuse  his  absence,  or  does  not  answer  when  called,  the  J^^^^lnt 
Court  upon  proof  of  the  service  of  the  summons,  may  pro-  hearing  ex 
cced  to  the  trial  of  the  case  on  the  part  of  the  plaintiflF;  a^d§^  *gQ 
the  judgment  thereon  shall  be  as  valid  as  if  both  parties  had 
attended. 

But,  in  any  such  case,  if  sufficient  cause  be  afterwards  New  trial, 
shown,  the  Court  may  set  aside  any  judgment  given  in  the 
absence  of  the  defendant,  and  the  execution  thereupon,  and 
may  grant  a  new  trial  of  the  cause,  on  such  terms  as  it  may 
think  fit. 

§  914.  The  defendant  in  any  action  is  not  to  be  allowed.  No  set-off 
except  by  special  leave  of  the  Court,  to  set  off  any  debt  or  ®^?fP^  ^^ 
demand  recoverable  by  him  against  the  plaintiff,  or  to  set  up  Sec.  51. 
as  a  defence,  or  have  the  benefit  of  infancy,  coverture,  any  infancy, 
statute  of  limitations,  or  a  discharge  under  any  Act  relating  ?'^^'"'!j^ 
to  bankruptcy  or  insolvency,  unless  notice  thereof  has  been  &c. 
given  to  the  Clerk  of  the  Court,  and  a  copy  of  it  served  upon 
the  plaintiff,  or  left  at  his  place  of  abode  twenty-four  hours 
before  the  day  appointed  for  the  hearing. 

In  the  case  of  set-off,  the  notice  must  be  accompanied  by  Particulars  of 
such  particulars  of  the  defendant's  claim  as  would  be  neces-  ^^'^^' 
sary  if  he  were  suing  on  it. 

The  defendant  is  entitled  to  have  the  notice  served  by  a  Service  of 
bailiff  of  the  Court,  on  the  payment  of  such  fees  aa  are  pay-  ^^^^^' 
able  for  the  service  of  a  summons.  But  in  cases  where  a 
summons  is  served  upon  a  person  about  to  remove  out  of  the 
jurisdiction,  as  mentioned  ante^  §  892,  the  notice  of  defence 
or  set-off  need  not  be  given  in  the  first  instance ;  but  if  the 
case  be  adjourned,  the  Court  may  order  the  notice  to  be 
given. 

§  915.  The  Court  has  full  power  to  adjourn  the  hearing  Adjournment, 
of  any  case,  from  time  to  time,  upon  such  terms  as  it  may  ^^'  ^^' 
think  proper. 

§  916.  The  Resident  Magistrate's  Court  has  power  to  Costs. 


288 


C.  IX.] 


UESIDENT   MAaiBTEATES'   COURTS. 


Sec.  53. 


order  the  payment  of  eosts  or  the  apportioument  of  them 
between  the  parties,  as  it  may  think  fit. 

In  the  absence  of  any  special  direction,  the  costs  are  to 
abide  the  event  of  the  suit. 

The  amount  of  the  costs  awarded  is  to  be  ascertained,  and 
stated  in  the  judgment. 


Costs  of 

professional 
assistance. 
Sec.  54. 


§  917.  The  Court  may  also  allow  costs  of  professional 
assistance,  in  addition  to  costs  out  of  pocket,  at  the  discretion 
of  the  Court  in  each  case,  within  the  following  limits  : — In 
case  the  amount  claimed  does  not  exceed  twenty  pounds,  the 
fee  to  be  allowed  is  not  to  exceed  one  guinea;  where  the 
amount  claimed  is  more  than  twenty  pounds,  the  fee  is  to  be, 
not  exceeding  three  guineas. 


Moneys  paid  §  918.  All  money  for  which  judgment  has  been  obtained 

^56  ^^  *^  ^^  P^^^  ^^  *^^  Clerk,  unless  the  Court  shall  otherwise 

order ;  and  the  Clerk  is  to  give  to  the  party  paying,  a  receipt 
in  a  form  prescribed  either  by  general  rule  made  by  the 
Governor,  or  in  default  of  the  same,  by  the  Resident  Magis- 
trate or  the  Chairman  of  the  Petty  Sessions  of  the  district. 

To  be  paid  The  Clerk  is  to  pay  over  such  money  to  the  party  entitled 

over  to  parties.  ^^  receive  it,  or  any  person  authorized  by  such  party  in 
writing  to  receive  it : 

Accounts.  And  the  Clerk  is  to  keep  a  tnie  and  exact  account  of  all 

moneys  received  by  him,  and  of  whom,  and  when  they  were 
received,  and  to  whom  and  when  they  were  paid. 


Bailiffs,  &c., 
to  pay  to 
Clerk. 
Sec.  57. 


§  919.  All  bailiffs,  gaolers,  and  others  who  levy  or  receive 
money  by  vii'tue  of  any  process  of  the  Court,  are  forthwith 
to  pay  over  the  same  to  the  Clerk. 


Bestitution 
of  goods 
detained. 
Sec.  58. 


§  920.  When  a  plaintiff  has  recovered  judgment  in  an 

action   for   specific   goods   in   which   he   claimed   a   return 

of    the    goods    or    their    value,    and    damages    for    their 

detention,   the   Court   may,  upon  his  application,   issue   a 

Form  No.  98.  warrant  to  the  bailiff  (10*)  requiring  him  to  demand  and 

'  seize  the  goods  claimed,  if  they  can  be  found  by  him,  and  to 
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deliver  tliem  to  the  plaintiff.     If  the  bailiff  does  not  find  and  Order  for  re- 
seize  the  goods,  the  Court,  if  it  shall  see  fit,  may,  on  appli-  *^^"  thereof, 
cation  of  the  plaintiff,  make  an  order  on  the  defendant  for 
the  actual  return  of  them ;  and  if  the  order  be  not  obeyed^  DisobedieiiM. 
may  by  warrant  commit  the  defendant  to  some  convenient 
gaol  to  be  imprisoned  for  any  time  not  exceeding  one  month, 
unless  he  shall,  in  the  meantime,  cause  the  goods  to  be 
returned  to  the  plaintiff. 

If  the  Court  refuses  to  grant  such  an  order,  or  if  the  BxeoaUon  for 
order  has  not  been  obeyed,  it  may,  on  application  of  the  goods, 
plaintiff,  issue  a  warrant  of  execution  for  the  value  of  the 
goods,  without  prejudice  to  the  plaintiff's  right  to  have  exe- 
cution, either  before,  after,  or  concurrently,  for  his  costs  of  aaddunaffee 
suit  and  the  damages  awarded  for  the  detention  of  the  goods.  ^^^  ***"***"^ 

§  921.  In  all  civil  cases  determined  under  the  authority  In  dTU-caeci, 
of  the  Act,  where  judgment  has  been  given  or  order  made  ig^  dietreM 
for  the  payment  of  any  sum  of  money,  and  the  same  is  not  ^M»»t. 
paid  forthwith  or  as  otherwise  directed,  the  Resident  Magis- 
trate, or  any  Justice  of  the  Peace,  is  bound,  on  the  request  Sec.  69. 
of  the  party  prosecuting  the  judgment  or  order,  and  upon 
receiving  a  certificate  from  the  Clerk  of  the  Court,  or  other 
person  authorized  to  receive  it,  that  the  money  or  some  part 
of  it  remains  unpaid,  to  issue  a  warrant  of  distress  (10)  Form  No.  96. 
under  his  hand,  directed  to  the  bailiff  or  other  fit  person 
named,  requiring  him  to  levy  the  sum  ordered  to  be  paid,  or 
so  much  of  it  as  remains  unpaid,  and  the  costs  of  the 
distress  and  sale. 

§  923.  In  case  it  is  made  to  appear  to  the  satisfaction  of  nineea  of 
the  Court,  on  oath  or  otherwise,  that  a  defendant  is  unable,  g^^^^^*^ 
from  sickness  or  other  sufficient  cause,  to  pay  the  debt  or 
damages  recovered,  or  any  instalment  ordered  to  be  paid^ 
the  Court  may,  in  its  discretion,  suspend  such  judgment.  Time  granted. 
order,  or  execution  in  the  action,  for  such  time  and  on  such 
terms  as  it  shall  think  fit,  and  so  fix>m  time  to  time,  imtil  it 
shall  appear,  by  similar  proof,  that  the  temporary  cause  of 
disability  has  ceased. 
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Fajment  by  §  923.  Where  the  Court  has  made  an  order  for  the  pay- 

&icm61^***    ment  of  money  by  instalments^  execution  shall  not  issue 

until  default  has  been  made  in  the  payment  of  some  instal- 

Defimlt         ment ;  and  on  default^  execution^  or  successive  executions^ 

*'      may  issue  for  the  whole  amount  remaining  impaid^  or  such 

portions  as  the  Court  shall  think  fit.     {See  post,  §  944.) 

Bxectttion  of  §  924.  When  there  are  cross  judgments  between  parties, 
^[2^^^"  execution  is  to  be  taken  out  by  the  party  only  who  has 
Aol  1867,8.62.  obtained  judgment  for  the  larger  sum^  and  then  it  is  to  be 
for  so  much  only  as  remains  after  deducting  the  smaller 
sum. 
J2iitcnii|  Satisfaction  is  to  be  entered  for  the  remainder,  and  also 

satisfaction  on  the  judgment  for  the  smaller  sum. 

If  the  sums  recovered  on  each  judgment  are  equal,  satis- 
faction is  to  be  entered  upon  both. 

§  926.  Th^  Resident  Magistrate,  Justice,  or  Clerk  is  to 
^d^r^date  ^^^  upou  the  plaint  and  on  the  warrant  of  distress  the 
Seo.  6S.  precise  time  when  the  application  was  made  to  issue  the 

warrant. 

When  more  than  one  warrant  is  issued,  they  are  to  be 
executed  in  the  order  of  the  times  so  noted. 


WUTUltS 

executed  in 


Priority  of 
ezeeutioii. 
Sec  64. 


Showing 

TTUTIUlt. 

Supreme 
Court. 


§  926.  With  respect  to  the  question  of  priority  of  execu- 
tion of  writs  and  warrants  from  the  Supreme  Court  and 
District  Court,  and  warrants  issued  from  the  Resident  Magis- 
trates' Courts,  the  right  to  goods  seized  is  to  be  determined 
by  the  priority  of  the  time  at  which  the  writ  from  the 
Supreme  Court  was  delivered  to  the  Sheriff  to  be  executed, 
or  of  the  application  to  the  Clerk  of  the  District  Court  for 
the  issue  of  a  warrant  to  be  executed,  or  of  the  application 
to  a  Resident  Magistrate^  Justices  of  the  Peace,  or  Clerk 
of  the  Court,  for  a  warrant  of  distress. 

The  Sheriff,  on  demand,  must  by  writing  signed  by  him> 
inform  the  bailiff  or  other  person  to  whom  the  warrant  of 
distress  is  directed  of  the  precise  time  at  which  the  writ  was 
delivered  to  him. 
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The  bailiff  of  the  District  Court  mnst^  on  demand^  show  DiifarictCoiirt. 
his  warrant  to  the  bailiff  of  the  Resident  Magistrate's  Courts 
or  other  person  to  whom  the  warrant  of  distress  is  directed ; 
and  he^  on  the  other  hand^  must  on  demand  show  the  warrant  B.M.  Court. 
to  any  Sheriff's  officer  or  bailiff  of  the  District  Court. 

The  writing  so  purporting  to  be  signed  by  the  Sheriff,  and  Justifioatum. 
the  indorsement  on  the  warrants,  are  to  be  sufficient  justifi- 
cation to  any  Sheriff  or  bailiff  acting  thereon. 

§  927.  With  respect  to  the  property  that  may  be  seized  What 
under  a  distress  warrant,  it  is  provided  that  a  bailiff  or  other  Sayb^teiied. 
person  executing  it  may  seize  and  take  any  of  the  goods  and  Sec.  6& 
chattels  of  the  person  named  in  it— excepting  always,  the  Excepted 
wearing  apparel  and  bedding  of  such  person  and  his  family,  P^oP"^- 
and  the  tools  and  implements  of  his  trade  to  the  value  of 
five  pounds, — which  are,  to  that    extent,  protected  fi'om  ^ 

seizure. 

The  bailiff,  &c.,  may  also  seize  money,  bank  notes,  cheques,  Monejf  and 
bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  "**'"***••• 
securities  for  money  belonging  to  such  person;    and  the 
party  upon  whose  appUcation  execution  has  issued,  may  give 
notice  to  the  Clerk  of  any  Resident  Magistrate's  Court  iuto  Notice  to 
which  moneys  have  been  paid,  to  be  paid  over  to  the  person  ^^^^^ 
against  whom  execution  has  been  issued,  requiring  him  not  Court. 
to  part  with  the  moneys  till  the  Court  shall  order  him  to 
do  so. 

The  Clerk  so  receiving  such  notice  is  not  to  pay  over  Order  to 
such  money  until  ordered  by  the  Court;    and  the  party,  ^^^'^ 
having  given  such  notice,  may  apply  to  the  Court,  ex  parte, 
for  an  order  to  the  Clerk  to  deliver  such  moneys  to  the 
bailiff;  and  the  Court,  if  it  shall  think  fit,  may  make  such 
order,  and  the  Clerk  shall  deliver  such  moneys  to  the  bailiff,  B^i^to  pt 
who  shall  deal  with  them  or  dispose  of  them  as  if  they  had  seiied. 
been  seized  in  the  possession  of  the  party. 

Any  claim  in  respect  of  such  moneys  is  to  be  determined  Claim  to 
and  disposed  of  in  the  same  manner  as  is  provided  in  the  ^^S^*  "* 
Act,  with  respect  to  claims  to  goods  taken  in  execution  of  a 
warrant. 
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Biiponl  of  §  928.  All  cheques,  bills,  and  other  securities  for  money 

2^SSc.  ^  »®^^  "•«  *^  ^^  deUvered  by  the  bailiflf  to  the  Clerk  of  the 
Sec  66.  '       Court,  for  the  benefit  of  the  party  on  whose  application 

execution  issued,  as  security  for  the  amount  directed  to  be 

levied,  or  so  much  of  it  as  may  not  be  otherwise  levied ;  and 
Suing  on  such  party  may  sue,  on  such  seciirities,  either  in  the  name  of 
■ecunhep.       ^^  judgment  debtor,  or  in  that  of  any  person  in  whose  name 

such  debtor  might  have  sued,  for  the  sums  payable  thereby 

on  their  coming  to  maturity. 

Sale  of  goods  §  929.  The  goods  taken  in  execution  are  not  to  be  sold 
g^  gy^  until  after  the  expiration  of  five  days  next  following  the  day 
on  which  they  were  taken,  imless  they  are  of  a  perishable 
nature,  or  upon  request  in  writing  of  the  owner ;  and  until 
the  sale,  the  goods  are  to  be  deposited  by  the  bailiff  in  some 
Custody  fit  place ;  or,  at  the  request  of  the  owner,  they  may  remain 
upon  tenements  occupied  by  him,  in  custody  of  a  fit  person, 
put  into  possession  by  the  bailiff. 


theFDoi. 


Bailiff  may  §  930.  The  sale  of  goods  may  be  conducted  by  the 

Ucexwc.  ^"'    bailiflP,  or  other  person  authorized  to  execute  the  warrant. 
Sec.  68.  without  his  being  obliged  to  take  out  a  license  to  act  as  an 

auctioneer ;  or  he  may  employ  an  auctioneer  to  sell  them ; 
and  he  may  deduct  out  of  the  amount  realized,  the  reason- 
able costs  actually  incurred  in  effecting  a  sale. 

Landlord  §  931.  As  regards  claims  for  rent  against  goods  taken  in 

S«j°^^'^^*'  c^tecution,  it  is  provided  that  the  landlord  of  any  tenement 
in  which  they  have  been  taken,  or  his  agent,  may  claim  rent 
at  any  time  within  five  clear  days  from  the  taking,  or  before 
the  removal  of  the  goods,  by  delivering  to  the  bailiff,  &c.,  a 
writing  signed  by  him,  stating  the  amount  of  rent  claimed  to 
be  in  arrear,  and  the  time  with  respect  to  which  it  is  due ; 
Additional  &iid  in  such  case,  the  bailiff,  &c.,  making  the  levy  shall,  in 
^**''®"'  addition,  distrain  for  the  rent  claimed  and  the  costs  of  the 

distress ;  but  he  shall  not  within  five  days  after  such  distress 
sell  any  part  of  the  goods  taken,  unless  they  are  of  a  perish- 
able nature,  or  upou  the  request  of  the  owner  in  writing. 
The  bailiff  is  afterwards  to  sell  such  of  the  goods,  under  the 
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execution  and  distress,  as  shall  satisfy,  first,  the  costs  Pnoritj  of 
incident  to  the  sale ;  and  next,  the  claim  of  the  landlord, —  Batw^otwn- 
not  exceeding  the  rent  of  eight  weeks,  where  the  tenement  is 
let  by  the  week ;  or  the  rent  of  two  terms,  where  it  is  held 
for  any  other  term,  less  than  a  year ;  and  the  rent  of  one 
year,  in  any  other  case ;  and  lastly,  the  amount  for  which  the 
warrant  issued. 

§  932.  If  the  goods  taken  by  the  bailiff  should  be  re-  if  goods  n- 
plevied^  i})  he  is  nevertheless  to  sell  such  portion  as  will  satisfy  ^^  to'beSd 
the  costs  of  the  sale  under  an  execution,  and  the  amount  for  to  pay  costo. 
which  the  warrant  issued.  ^'    ' 

At  all  events,  the  overplus  of  the  sale,  if  any,  and  the  OvezplTit. 
residue  of  the  goods,  shall  be  returned  to  the  owner. 

The  poundage  of  the  bailiff  for  keeping  possession^  and  Potmdage. 
for  sale  under  the  distress  for  rent,  is  to  be  the  same  as 
would  have  been  payable,  if  the  distress  had  been  under  a 
warrant  of  distress  out  of  the  Resident  Magistrate's  Court ; 
and  no  other  fees  are  to  be  demanded  or  taken  in  respect 
thereof. 

§  933.  The  following  are  the  provisions  of  the  Act  with  interplMder. 
respect  to  Interpleader ; —  ^* 

T\lien  goods  taken  in  execution  under  process  out  of  a  Claimant  of 
Resident  Magistrate's  Court  are  claimed  by  any  person,  ^Jy'^J!J^ 
other  than  the  party  against  whom  execution  issued^  thetoyalue, 
claimant  may  deposit  with  the  bailiff,  &c.^  the  amount  of  the 
sum  mentioned  in  the  warrant  and  the  costs  of  the  distress 
up  to  that  time,  where  the  value  of  the  goods  shall  exceed 
or  be  equal  to  that  amount ;  but  if  the  goodfi  so  daimed  be 
less  than  that  amount,  then  the  sum  deposited  shall  be  equal 
to  the  value  of  the  goods,  which  is  to  be  fixed  by  appraise- 
ment in  case  of  dispute,  or  the  claimant  may  give  security  or  giro 
for  such  amount  as  shall  be  satisfactory  to  the  bailiff,  &c.,  "^^'^^y- 
who  thereupon  is  to  deliver  up  possession  of  the  goods  to  the  BeUvoy. 
claimant. 

The  bailiff,  &c,,  is  to  pay  the  amount  received  by  him  to 

O  Sei  "  MitodlaTifom  Dotiei  of  Jnslioei,"  poti,  tiila  J>it<w»  amd  vgy feptw. 
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Moneys  paid  the  Clerk  of  the  Courts  to  abide  the  decision  of  the  Court 
^St*"^     upon  the  claim. 

Deposit  of  Or  the  claimant  may  deposit  with  the  bailifp^  &c.,  the 

sum  which  the  bailiff  may  be  allowed  to  charge  for  keeping 

possession  of  the  goods  until  such  decision  can  be  obtained, 

and  the  bailiff  may  keep  possession  till  that  time. 

lade&ultof         In  default  of  the  claimant  making  deposit  or  giving 

Jj^t^^       security  as  above  mentioned,  the  bailiff  is  to  sell  the  goods  as 

goj^  to  be     if  no  claim  had  been  made,  and  to  pay  the  proceeds  into 

Court,  to  abide  the  decision  of  the  Court  upon  the  claim. 

Pwcedure  on         §  934.  If  any  claim  shall  be  made  in  respect  of  goods 
oods  seized,    taken  in  execution  under  a  warrant  of  distress  issued  under 


ec.  72.  lY^Q  ^ct^  }yj  a  landlord  for  rent,  or  by  any  person  other  than 

the  owner,  the  Resident  Magistrate  or  any  Justice  may,  upon 

the  application  of  the  person  charged  with  the  execution, 

either  before  or  after  action  brought  against  such  person, 

issue  summonses  for  the  appearance  of  the  claimant  and  the 

judgment  creditor  before  the  Court. 

Stay  of  actions       Any  action  which  may  have  been  brought  in  the  Supreme 

Courts.  ^'  *^y  other  Court  in  respect  of  the  claim  shall  thereupon  be 

stayed ;  and  such  Court  or  a  Judge  thereof  may,  upon  proof 

of  the  service  of  the  summons,  (see  ante,  §  899,)  and  that 

the  goods  were  so  taken  in  execution,  order  the  party  who 

brought  the  action  to  pay  the  cost  of  all  proceedings  taken 

in  the  action  after  the  service  of  the  summons  upon  him. 

Adjudication         The  Resident  Magistrate  or  Justice  to  whom  the  applica- 

by  Magistrate,  ^^j^  jg  made  is  to  adjudicate  on  the  claim,  and  make  such 

order  between  the  parties,  in  respect  of  it  and  the  proceed- 
ings, as  he  shall  think  fit. 

Such  order  is  to  be  enforced  like  any  order  made  in  a  suit 
brought  in  the  Resident  Magistrate's  Court. 

Debt  and  costs       §  935.  The  Resident  Magistrate  or  Justice  of  the  Peace 

^J^^^  ^^     must  cause  to  be  noted  upon  every  warrant  of  distress  the 

Sec.  73.  sum  of  money  and  costs  adjudged,  and  the  sums  allowed  as 

increased  costs  for  the  execution  of  the  warrant. 

If  the  party  against  whom  the  execution  has  issued  pays 


^. 
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or  tenders  to  the  Clerk  or  bailiff^  &c.^  before  the  actual  sale  Fayment  or 

of  the  goods^  the  sum  of  money  and  costs,  or  such  part  thereof  ^^     oeson 

as  the  judgment  creditor  shall  agree  to  accept  in  fuU^  together 

with  the  fees  under  the  Act^  the  execution  is  to  be  superseded,  execution 

and  the  goods  of  such  party  are  to  be  discharged  from  the  ^"P®"®^®^- 

execution. 

6  936.  If  it  appears  on  the  return  of  the  warrant  that  Distress 
a  sufficient   distress   cannot  be    had,   or  it  is  made  out,  g^™^ 
to  the  satisfaction  of  the  Magistrate  or  Justice,  that  the  Form  No.  97. 
party  has  not  sufficient  goods  to  satisfy  the  levy,  if  a  warrant 
were  issued,  the  Magistrate  or  Justice  making  or  concurring 
in  the  order  may,  if  the  judgment  debt  exceeds  £10,  by  Act  1868,  b.  6. 
warrant  under  his  hand,  commit  the  party  to  a  common  gaol  Fartj  may  be 
for  any  time  not  exceeding  one  month  for  every  £10  or  frac-  ^^ommitted. 
tional  part  of  £10  so  to  be  paid,  not  exceeding  four  months  Limit  of 
in  the  whole,  or  until  the  money  be  paid.  impnsomnent 

This  warrant  is  to  be  directed  to  the  bailiff  of  any  Resi-  Warrant. 

"Rorm  7fn   Oft 

dent  Magistrate's  Court  or  Petty  Sessions  Court,  or  to  some 
other  person  by  name,  and  to  all  police  constables  and  other 
peace  officers ;  and  such  persons  will  be  thereby  empowered 
to  take  the  body  of  the  party  so  committed. 

And  the  gaoler  or  the  keeper  of  any  gaol  mentioned  in  the  Direction, 
warrant  must  receive  such  party,  and  keep  him  until  dis- 
chained  by  due  course  of  law. 

§  937.  Any  person,  who  has  been  imprisoned  under  any  No  second 
such  warrant  as  last  mentioned,  is  not  to  be  liable  to  he  ]|^J^^^™®y^ 
again  taken  in  execution  or  committed  for  the  sum  of  money 
in  respect  to  which  he  was  so  imprisoned  : 

But  it  is  provided  in  the  Act,  that  no  imprisonment  under  Saving  right 
it,  is  to  deprive  the  plaintiff  of  his  right  to  take  out  execution,  ^  ^^  ^^^ 
or  successive  executions,  against  the  goods  of  the  defendant. 

§  988.  The  following  provisions,  to  the  end  of  §  94S,  with  Debts  under 
respect  to  cases  where  judgment  has  been  recovered  for  a      * 
debt  or  damage  of  less  than  £10>  are  contained  in  '^The 
Resident  Magistrates  Act,  1868.'' 
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StunmoiM  to  §  939.  In  such  cases^  where  the  judgment  debt  remains 
^^jj^  wholly  or  partly  unsatisfied,  any  Resident  Magistrate  or 
Form  No.  116.  Justice  of  the  Peace  may  issue  a  summons  (1)  directed  to 

Acsfc  1868  E  1  • 

'  *  'the  judgment  debtor,  requiring  him  to  appear,  at  a  time 
and  place  mentioned  in  the  summons,  at  the  Resident 
Magistrate's  Court  in  which  the  judgment  was  given,  or  at 
the  Resident  Magistrate's  Court  or  Petty  Sessions  Court  of 
the  district  in  which  he  is  then  residing  or  carrying  on 
business,  or  before  any  Resident  Magistrate  or  two  Justices 
of  the  Peace  near  such  place,  if  such  place  is  not  within  the 
limits  of  a  Resident  Magistrate's  or  Petty  Sessions  District, 
to  answer  to  such  things  as  are  named  in  the  summons. 


as  to  his 
means  and 

$ropert7. 


Witnesses. 
Ibid. 


Costs. 


§  940.  K  the  party  appear  accordingly,  the  Court,  Magis* 
trate,  or  Justices  may  examine  him,  upon  oath,  touching  his 
estate  and  effects,  and  the  manner  and  circumstances  under 
which  he  contracted  the  debt  or  liability,  and  as  to  the 
means  and  expectations  he  then  had,  and  the  property  and 
means  he  still  has,  of  discharging  the  liability,  and  as  to 
the  disposal  he  may  have  made  of  any  property. 

At  the  same  time,  the  person  applying  for  the  summons, 
and  all  other  persons  whom  the  Court,  &c.,  may  think  fit, 
may  be  examined  upon  oath,  touching  the  matters  above 
mentioned. 

The  costs  of  the  summons,  and  of  all  proceedings  thereon, 
are  to  be  deemed  costs  in  the  cause. 


In  default  of         §  941.  In  case  of  the  non-appearance  of  the  party  so  sum* 

^SSn^°may  J^oned,  and  in  the  absence  of  sufficient  excuse,  the  Court, 

w«i«-  Resident  Magistrate,  or  any  two  Justices  of  the  Peace, 

may,  upon  proof  that  the  summons  was  duly  served  within 

a  reasonable  time  before  the  day  appointed  for  the  hearing, 

either  proceed  to  make  the  above-mentioned  inquiries  in  the 

absence  of  the  party,  or  issue  a  warrant  under  the  hand  of 

Form  Ko.  116.  either  the  Resident  Magistrate  or  one  of  the  Justices,  (2) 

directed  to  the  bailiff  or  a  constable,  to  apprehend  the  party, 

and  to  bring  him  up  at  a  certain  time  and  place  before 

the  Court,  or  such  Resident  Magistrate  or  Justices  aa  shall 
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then  be  there,  to  ausTrcr  to  the  matters  contained  in  the 
warrant. 

§  942.  The  party  attending  under  such  summons,   or  Commitment 
brought  up  under  such  warrant,  is  liable  to  be  committed  to  be^swom^or 
gaol  for  a  period  not  exceeding  three  months,  in  any  of  the  answer, 
following  cases  :     (1)   If  he  refuses  to  be  sworn,  or  to  dis- 
close any  of  the  things  above  mentioned ;  or  (2)  if  he  does 
not  answer  to  the  satisfaction  of  the  Court,  &c. ;  or  if  it  ap- 
pears by  the  examination  of  the  party  or  other  evidence,  (3)  Act  1868,  b.  9. 
that   he,   being  the   defendant,   in  incurring  the  debt   or 
liability,  the  subject  of  the  action,  obtained  credit  from  the 
plaintiflF  under  false  pretences,  or  by  means  of  fraud  or  by  Or  guilty  of 
breach  of  trust,  or  (4)  that  he  wilfully  contracted  it  without  ™^^~^  ^^  » 
having  at  the  time  reasonable  expectation  of  being  able  to 
discharge  it,  or  (5)  if  he  has,  with  intent  to  defraud  his  credi-  fraud, 
tors  or  any  of  them,  made  or  caused  to  be  made  any  gift, 
delivery,  or  transfer  of  any  property,  or  charged,  removed, 
or  concealed  the  same ;  or  (6)  if  it  shall  appear  to  the  satis- 
faction of  the  Court,  &c.,  that  he  has  then,  or  has  had  since  or  has  had 
the  judgment,  sufficient  means  to  pay  the  debt  or  damages  ^^^     P*^' 
or  costs  recovered  against  him,  either  altogether  or  by  instal- 
ments if  so  ordered ;  or  (7)  if  he  refuses  or  neglects  to  pay  or  refuaiDg  to 
according  to  the  original  order  or  any  order  made  in  pur-  P*^* 
suancc  of  the  10th  section  of  the  Act  of  1868. 

§  943.  In  cases  of  commitment  under  the  last  mentioned  No  maintcn- 
provisions  the  creditor  is   not  required  to  pay  the  main-  j^^  ™oney. 
tenance  money  mentioned  in  the  311th  section  of  '^The 
Bankruptcy  Act,  1867/' 

§  944.  On  the  hearing  of  such  summons  as  last  men-  Power  to  re- 
tioned,  it  is  competent  for  the  Court,  &c.,  if  it  think  fit,  ^^^  order.*^' 
to  rescind  or  alter  any  order  previously  made  against  the  Sec  10. 
defendant,  for  the  payment  of  any  debt  or  damages,  by  in- 
stalments or  otherwise,  and  to  make  any  other  order  for  the 
payment  of  the  whole  of  such  debt  or  damages  and  costs, 
either  forthwith  or  by  any  instalments,  or  in  any  other  man- 
ner as  it  may  think  reasonable  and  just. 
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Like  power  of       §945.  If  a  defendant    appears   at    the    trial    in    any 
hwttiM*^**^  Resident  Magistrate's  Court,   and  judgment  is  recovered 
judgment.       against  him  for  any  sum  less   than  £10,  the   Court  shall 
*'*    'have  the   same    power  to    examine    both    him    and    the 
plaintiff,  and  other  parties,  touching  the  matters  mentioned 
in  §  940,  and  of  committing  the  defendant  to  prison,  and  of 
making  an  order,  as  it  would  have  had  under  the  above- 
mentioned  provisions,  if  the  plaintiff  had  obtained  a  sum- 
mons for  the  purpose  after  judgment. 

Warrant  of  §  946.  When  an  order  of  commitment  has  been  made  as 

oonim^tmcnt.  ^^^^^  mentioned,  the  Resident  Magistrate  or  any  Justice 
Form  No.  117.  concurring  in  it,  is  to  issue  a  warrant  (3)  to  a  bailiff  or  other 

person  to  take  the  body  of  the  defendant. 
Till  dis-  And  the  gaoler  named  in  the  warrant  is  bound  to  receive 

charged.         ^^^  j^^^p  j^j^^  ^^^y  discharged  by  due  course  of  law. 

Protection  §  947.  A  Protection  Order  imder  an  Insolvency  or  Bank- 

d^^  ba"^'  *  ruptcy  Act  will  not  avail  as  a  discharge  of  a  defendant  com- 
Seo.  12.  mitted  under  the  provisions  of  the  Act. 

Imprisonment        §  948.  Imprisonment  under  the  above-mentioned  pro- 

or  e'^Ungi^h"  ^isious  of  the  Act  of  1868  is  not  to  operate  as  a  satisfaction 

meut.  or   extinguishment  of  the  debt  or  cause  of  action,  or  to 

®°*     '  protect  the  defendant   from  being   again   summoned    and 

imprisoned  for  any  new  fraud  or  other  default,  which  would 

render  him  liable  to  be  imprisoned  under  the  Act,  or  to 

deprive  the  plaintiff  of  any  right  to  take  out  execution  or 

successive  executions  against  the  goods  of  the  defendant. 

ImprUonment  §  949.  Persons  committed  to  prison  from  a  Resident 
^if  P^^"""  Magistrate's  Court  under  any  of  the  provisions  of  "  The 
Yince.  Resident  Magistrates  Act,  1867,^'  or  "  The  Resident  Magis- 

Actl868'i.l4.  Urates  Act,  1868,'^  hereinbefore  mentioned,  are  to  be  com- 
mitted to  and  imprisoned  in  some  public  gaol  in  the  Province 
in  which  the  Court  is  situate,  and  arc  to  be  kept  in  that  part 
of  the  gaol  in  which  debtors  under  civil  process  from  the 
Supreme  Court  are  usually  confined,  and  are  to  be  sub- 
ject to  the  regulations  in  force  in  respect  of  such  debtors. 
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§  950.  Any  person  imprisoned  under  either  of  the  Acts,  Discharge  on 
who  has  paid  or  satisfied  the  debt  or  demand  or  instalment  §gJJ^®^^t« 
payable,  and  costs   remaining  due   at  the  time  of  making -A-ct  1867,8. 77. 
the  order  for   imprisonment,  together  with  the  costs  of  '  '    * 

obtaining  the  order  and  all  subsequent  costs,  is  to  be  dis- 
charged out  of  custody,  upon  a  certificate  of  payment  or 
satisfaction,  signed  by  the  Clerk  of  the  Court,  by  leave  of  the 
Court,  Magistrate,  or  Justices  who  made  the  order  for 
imprisonment. 

§  931.  If  a  plaintiff  or  his  authorized  agent  can  satisfy  Power  to 
a  Resident  Magistrate,  by  an  affidavit,  that  he  has  a  good hoJd^tobiSl. 
cause  of  action  against  a  defendant  residing  or  being  within  Act  1868, 8. 17. 
such  Resident  Magistrate's   district,   for  a  sum  which  is 
within  his  jurisdiction,  and  that  there  is  probable  cause  (the 
grounds  of  which  are  to  be  stated  in  the  affidavit.)   for 
believing  that  the  defendant  is  about  to  leave  the  Colony,  with 
intent  fraudulently  to  evade  payment  of  such  sum,  the  Resi- 
dent Magistrate  may  issue  a  warrant  returnable  immediately,  Warmnt 
and  thereupon  cause  the  defendant  to  be  brought  before 
him,  and  upon  investigation  of  the  case  may  either  discharge 
him,  or  hold  him  to  bail  for  any  amount  not  exceeding  the 
sum  mentioned  in  the  affidavit. 

§  952.  The  defendant  in  such  case  may,  in  lieu  of  bail.  Deposit  of 
deposit  with  the  officer  executing  the  warrant,  or  with  the  '^'^ount  and 
Clerk  of  the  Court,  the  amount  mentioned  in  the  warrant,  j^d' 
together  with  £8  for  costs ;  and  the  sum  deposited  is  to  be 
applied  and  disposed  of  according  to  the  judgment  of  the 
Court  in  the  action. 

§  953.  But  with  the  consent  in  writing  of  the  defendant.  Final  hearing 
the  Resident  Magistrate,  before  whom  he  is  brought  under  /J^""®"*' 
the  warrant,  may  hear  and  finally  adjudicate  upon  the  claim. 

§  954.  Whenever  the  Resident  Magistrate  does  finally  immediate 
adjudicate  upon  the  claim  under  the  last-mentioned  P^- JJJtoSoti!*"^ 
vision,  he  may  order  immediate  payment  of  the  amount  of  Seo.  18 
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the  judgment,  with  costs  not  exceeding  £2 ;  and  execution 
may  be  issued  at  once,  although  the  debt  or  damages  do 
not  amount  to  £10;  and  such  other  proceedings  may  be 
taken  as  if  the  judgment  had  been  obtained  in  the  ordinary 
course. 

Judgment  ^  955.  If  the  defendant  should  have  judgment  in  such 

^ntiff,  and   casc,  the  Resident  Magistrate  may  at  his  discretion  award 
f^™P^°^*^°^  him,  by  way  of  compensation,  a  sum  not  exceeding  £20 ;  and 
Actl868,B.i9.  such  award  is  to  be  treated  as  a  judgment,  and  execution 
issued  on  it. 

Procees  §  956.  Process  issued  under  the  authority  of  the  Resi* 

any^part  of     ^^^*  Magistrate's  Court,  or  Resident  Magistrate,  or  Justices 

the  Colonj.     of  the  Peace  in  their  civil  jurisdiction,  may  be  executed  in 

'  '    '  any  part  of  the  Colony ;  and  constables  and  other  peace 

officers  within  their  jurisdiction  are  to  aid  in  the  execution 

of  any  warrant,  if  called  upon  to  do  so ;  and  any  such  officer 

refusing  or  neglecting  to  give  his  aid  when  called  upon,  is  to 

be  liable  to  a  penalty  not  exceeding  £10,  or  imprisonment 

for  a  period  not  exceeding  one  month. 


Constables 
neglecting  or 
refusing. 


Proceedings  §  957.  It  is  provided  in  the  Act,  that  no  order,  judgment, 

TOit  of /°^     warrant,  or  other  proceeding  concerning  any  matter  within 
Sec.  79.  the  civil  jurisdiction  of  a  Resident  Magistrate  or  Justices,  is 

to  be  quashed  or  vacated  for  want  of  form. 


FrooeedingB 
maybe 
amended  at 
anv  time  by 
fCM. 
Sec  80. 


§  958.  A  Resident  Magistrate  may  at  any  time  amend 
any  defect  or  errors  in  any  civil  proceeding  in  his  Court — 
whether  there  be  anything  in  writing  to  amend  by  or  not, 
and  whether  the  defect  be  that  of  tlie  party  applying  to 
amend  or  not — with  or  without  costs,  and  upon  such  terms 
as  he  shall  think  fit.  Such  amendments  must  be  made,  if 
necessary  for  the  purpose  of  determining  the  real  question  in 
controversy  between  the  parties  in  the  existing  suit. 


Mrrei^l^^d       ^  ®^^'  ^^®^®  ^^  ^^^^7  ^^  necessary  to  serve  a  summons 
district.         or  execute  a  warrant  bevond  the  district  of  the  Court  out  of 

Sec  81. 
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wliich  it  issued,  the  Resident  Magistrate — except  under 
special  circumstances — shall  cause  it  to  be  transmitted  to 
the  Clerk  of  the  Resident  Magistrate's  Court,  or  Clerk  of 
Petty  Sessions  Court,  of  the  district  within  which  it  is  to  be 
served  or  executed ;  and  such  Clerk  is  to  indorse  on  it  the 
time  when  it  was  received  by  him,  and  forthwith  to  deliver 
it  to  the  bailiff,  or — if  there  be  no  bailiff — to  a  peace  officer 
appointed  by  the  Clerk  for  that  purpose.  It  is  the  duty  of 
such  bailiff  or  peace  officer  thereupon  to  serve  the  summons 
or  execute  the  warrant; 


§  960.  In  case  of  a  summons,  the  bailiff  is  to  return  to  Affidayit  of 
the  Clerk  of  the  Court  from  whom  he  received  it,  a  copy,  gummons 
accompanied  by  an  affidavit  setting  forth  the  fact  and  mode  Sec.  81. 
of  the  service,  or  a  note  that  he  has  been  unable  to  effect  it, 
as  the  case  may  be. 

§  961.  In  case  of  a  warrant,  the  officer  is  to  certify  to  the  Certificate 
Clerk  ..hat  he  has  done  under  it ;  and  if  he  has  received  any  »^^™  *' 
money  or  fees  by  virtue  of  it,  he  must  pay  them  over  to  the  ^^*d. 
Clerk ;  and  out  of  such  money,  he  may  be  repaid  any  sums  Costs  of 
which  he  or  his  assistants  may  have  actually  expended,  as  if"^^^^*       - 
the  warrant  had  issued  out  of  the  Court  of  which  he  was 
bailiff. 


§  962.  The  Clerk  is  thereupon  forthwith  to  transmit  the  Moneys 
copy  of  the  summons  or  the  certificate,  with  any  moneys  ^^ 
which  he  may  have  received,  after  deducting  the  fees  allowed 
for  execution,  to  the  Clerk  of  the  Court  from  whom  he  re- 
ceived the  same ;  and  the  transmitting  Clerk  is  to  pay  or  Account, 
account  to  the  Clerk  to  whom  the  documents  are  transmitted, 
for  the  fees  of  service  or  execution. 

RECOVERY   OP   POSSESSION   OF   TENEMENTS. 

§  963.  Certain  Imperial  Acts  of  Parliament  were  in  force  Imperial 
on  the  14th  of  January,  1840,  which  seem  applicable  to  tho^'^^^ 
Colony,  and  of  which  the  object  was  to  give  to  landlQrji^S^^.,,^*^*-    ^ 
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in  certain  cases^  more  speedy  remedy  against  their  tenants 
than  they  had  according  to  the  course  of  the  Common  Law. 
Of  these  Acts,  the  first  is  1  and  2  Vict.  c.  74,  which  is 
intituled  "  An  Act  to  facilitate  the  recovery  of  Tenements 
after  due  determination  of  the  tenancy;"  and  the  next  is 
the  11  Geo.  II.  c.  19,  which  was  amended  by  57  Geo.  III. 
c.  52,  and  which  provided  a  remedy  for  landlords  whose 
tenants  run  away  in  arrear,  or  allow  the  demised  premises 
to  lie  uncultivated  without  any  suflScient  distress  on  them, 
or  who  fraudulently  remove  goods  in  order  to  prevent  a 
distress. 

Ordinance  of  §  9^4.  An  Ordinance  of  the  Province  of  New  Munster, 
KewMnniter.  (JJq.  6,)  which  provided  remedies,  apparently  cumula- 
tive, for  similar  purposes,  was  passed  in  the  year  1849, 
and  was  intituled  "An  Ordinance  to  provide  a  cheap  and 
expeditious  mode  of  procedure  against  persons  occupying 
land  or  premises  within  the  Province  of  New  Munster,  with- 
out right,  title,  or  license." 

Beped.  §  965.  The  above  Imperial  Acts,  as  far  as  they  refer  to 

this  subject,  and  the  Ordinance  of  New  Munster,  are  repealed 
by  "  The  Resident  Magistrates  Act,  1867,^^  which  containa 
the  following  provisions  on  the  same  subjects. 

TenemenU  §  966.  The  first  of  these  enactments  applies  to  cases 

for^^w^not'  ^^^^®  *^®  *®^°^  ^^^  interest  of  a  tenant  of  any  house,  land, 
exceeding  £50  or  other  tenement  (^)  held  at  will,  or  for  a  term  of  years,  and 
Sec^2.  where  neither  value  nor  rent  exceeds  £oO  for  the  year, 

and  where  no  fine  or  premium  has  been  paid,  has  ex- 
pired or  been  determined,  either  by  the  landlord  p)  or  by 
the  tenant,  by  legal  notice  to  quit,  and  the  tenant  or  the 

Q)  The  word  "  tenements,"  as  defined  in  the  interpretation  clause,  sec.  3, 
is  to  mean  only  "  lands,  houses,  and  other  hereditaments  of  a  corporeal 
nature.'* 

(^  Hie  word  "  landlord "  is  to  be  understood  as  signifying  "  the  person 
entitled  to  the  immediate  reyersion  of  tenements ;"  or  if  the  property  be  held 
in  joint  tenancy,  coparcenaiy,  or  tenancy  in  common,  it  is  to  be  understood  aa 
signifying  "  any  one  of  the  persons  entitled  to  such  reyersion." 
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person  claiming  under  him  neglects  or  refuses  to  deliver  up 
possession. 

§  967.  In  such  case  the  landlord  may  enter  a  plaint  Plaint  against 
either  against  the  tenant  or  the  person  refusing  to  deliver  -^^^^ddiver 
possession^  in  the  Resident  Magistrate's  Court  of  the  district  possesaion. 
in  which  the  premises  lie,  for  their  recovery.  ^^'    ' 

§  968.  A  summons  (12)  is  to  issue  to  such  tenant  or  Proof  thereof, 
person ;  and  if  the  defendant  does  not  at  the  time  named  in  j^™   O'^w. 
the  summons  show  good  cause  to  the  contrary,  then  on  proof 
of  his  still  neglecting  to  deliver  up  possession,  and  of  the 
yearly  value  and  rent,  and  of  the  holding,  and  of  the  expira- 
tion or  other  determination  of  the  tenancy,  with  the  time  or 
manner  thereof,  and  of  the  title  of  the  plaintiff, — if  it  has 
accrued  since  the  letting  of  the  premises, — and  of  the  service 
of  the  summons, — in  case  the  defendant  do  not  appear, — 
the  Court  may  make  an  order  (14)  that  possession  of  the  Order  for 
premises  mentioned  in  the  plaint  be  given  to  the  plaintiff,  j-q^^o^IOS^ 
either  forthwith,  or  on  or  before  such  day  as  the  Court  shall 
name. 

§  969.  If  such  order  be  not  obeyed,  the  Resident  Magis^  Warrant  on 
trate  of  the  district,  or  any  Justice  of  the  Peace,  may,  at  the  f^^^^^^ 
instance  of  the  plaintiff,  issue  a  warrant  (16)  to  the  bailiff  or  Form  No.  104. 
any  constable  to  give  possession  to  the  plaintiff. 

§  970.  The  plaintiff,  in  any  such  case,  may  add  in  his  Landlord  moy 
plaint  a  claim  against  the  tenant  for  rent  or  mesne  profits,  cx'^e'c^£2a 
or  both,  down  to  the  day  appointed  for  hearing,  or  any  pre- 
ceding day  named  in    the    plaint,   not   exceeding  twenty 
pounds. 

§  971 .  Any  misdescription  in  the  nature  of  the  claim  Errors 
may  be  amended  at  the  trial.  amended. 

§  972.  In  cases  where  the  rent  of  any  tenement,  the  ^"^J^"™*' 
annual  value  or  rent  of  which  does  not  exceed  fifty  pounds,  months. 

Sec.  84 
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is  in  arrear  for  three  months^  and  the  landlord  has  a  legal 
Demand  or  right  to  enter  for  non-payment ;  he  may,  without  any  formal 
neceawry,       demand  or  re-entry  (such  as  are  necessary  at  common  law), 

enter  a  plaint  in  the  Resident  Magistrate's  Court  of  the 

district  in  which  the  premises  lie,  for  the  recovery  of  such 

rent. 

Summons  an  §  973.  A  summons  (13)  to  the  tenant  is  to  issue  thereon ; 

Sec!  84  "^       and  the  service  thereof  is  to  stand  in  lieu  of  a  demand  or 
Form  No.  101.  re-entry. 

Payment  of  §  974.  If  the  tenant,  at  any  time  before  the  day  appointed 

^^^^         for  the  hearing,  pays  into  Court  all  the  rent  in  arre;r,  and 

Ibid,  the  costs,  the  action  is  to  cease;    but  if  such  payment  is 

not  made,  and  the  tenant  does  not  at  the  time  mentioned  in 

the  summons  show  good  cause  why  the  premises  should  not 

be  recovered ;  then,  on  proof  of  the  yearly  value  and  rent  of 

In  de&ultjon  the  premises,  and  of  the  fact  that  three  months'  rent  was  in 

1^"^  arrear  before  the  plaint  was  entered,  and  that  no  sufficient 

distress  was  then  to  be  found  on  the  premises  to  countervail 

such  arrear,  and  of  the  landlord's  power  to  re-enter,  and  of 

the  rent  being  still  in  arrear,  and  of  the  title  of  the  plaintiff, 

(if  such  title  has  accrued  since  the  letting  of  the  premises,)  and 

of  the  service  of  the  summons,  (§  900,)  if  the  defendant  shall 

Order  for        not  appear  thereto, — the  Court  may  make  an  order  (15)  that 

nossesMon.       possession  of  the  premises  be  given  by  the  defendant  to  the 

plaintiff,  on  or  before  a  day  to  be  named,  not  being  less  than 

four  weeks  from  the  day  of  hearing,  unless  within  that  period 

all  the  rent  in  arrear  and  the  costs  be  paid  into  Court. 

Warrant  on  §  975.  If  such  order,  as  just  mentioned,  is  not  obeyed, 

j^^  ^^^^'   and  the  rent  and  costs  are  not  paid,  tlie  llesident  Magistrate 
or  any  Justice  at  the  instance  of  the  plaintiff,  and  whether 
proof  of  the  order  having  being  served  can  be  given  or  not, 
Form  No.  104.  may  issue  a  warrant  (16)  requiring  the  bailiff  or  a  constable 
Premises  then  to  give  possession  of  the  premises  to  the  plaintiff ;  and  from 

thTtcnMcy?    *^^  ^^°^®  ^^  *'^^  execution  of  such  warrant,  the  plaintiff  wiU 
hold  the  premises  discharged  of  the  tenancy ;  and  the  defend* 


BECOVEBY  OF  POSSESSION  OF  TEKEICBNTS.  [c.  JX.  306 

ant  and  all  persons  claiming  tlirongh  him  will  be  barred 
from  all  reUef  in  equity  or  otherwise,  as  long  as  the  order 
of  the  Court  remains  unreversed. 


§  976.  The  summons  for  the  recovery  of  a  tenement  is  Serring  of 
to  be  served  like  other  summonses  for  appearances  to  plaints  SS!^!"' 
in  Resident  Magistrates^  Courts  (§899) .    But  if  the  defendant 
cannot  be  found,  and  his  dwelling-place  is  either  unknown, 
or  admission  cannot  be  obtained  to  it  for  service,  a  copy  of  the 
summons  may  be  posted  on  some  conspicuous  part  of  the  FostiDg  copy, 
premises  sought  to  be  recovered,  and  such  posting  will  be 
deemed  good  scnuce  on  the  defendant. 

§  977.  When  such  a  summons,  as  above  mentioned,  is  Sub-tenant  to 
served  upon,  or  comes  to  the  knowledge  of,  a  sub-tenant  of  Smam^sto^ 
the  plaintiflF^s  immediate  tenant,  who  is  occupier  of  the  whole  immediate 
or  a  part  of  the  premises,  such  sub-tenant  must  forthwith  g^,  ^, ' 
give  notice  of  it  to  his  immediate  landlord,  under  penalty  of 
forfeiting  a  sum  not  exceeding  three  years^  rack-rent  of  the 
premises,  to  such  landlord.    The  landlord  may  recover  the  Penalty, 
penalty  by  action  in  the  Court  from  which  the  summons 
issued ;  and  such  intermediate  landlord,  if  not  originally  a  Landlord 
defendant,  may,  on  the  receipt  of  such  notice,  be  added  or  ™*^*  defend- 
substituted  as  a  defendant  to  defend  possession  of  the  pre- 
mises. 

§  978.  In  cases  where  a  tenant  holds  lands  or  tenements  Kentinarrear, 
under  a  demise  or  agreement,  whether  written  or  verbal,  at  a  ^di*to»i^' 
rack-rent,  or  where  the  rent  reserved  is  full  three-fourths  of  Sec.  87. 
the  annual  value,  if,  being  in  arrear  for  one  half-yearns  rent, 
he  deserts  the  demised  premises,  leaving  them  uncultivated  or 
unoccupied  so  as  no  sufficient  distress  can  be  had  to  counter- 
vail the  arrears,  the  landlord  may,  although  no  right  of  entry 
be  reserved  to  him  in  case  of  non-payment  of  rent,  apply  to 
the  Court  of  the  district  in  which  the  premises  lie.     Such 
Court,  on  the  information  and  at  the  request  of  the  landlord.  Application  in 
his  solicitor  or  agent,  made  in  open  Court,  (17)  and  ^pon  j^^^q5, 
proof  given  to  its  satisfaction  of  the  arrears  of  rent  and  de- 

89 
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Warrant  to  sertion  of  the  premises  by  the  tenant,  may  issue  a  warrant 
Form  No  106  (1®)  ^  *^®  bailiflF  or  a  constable  to  go  upon  and  view  the 
Notice  affixed,  premises,  and  to  affix  upon  the  most  conspicuous  part  of  them. 
Form  No.  107.  a  notice  in  writing  (19)  notifying  on  what  day  (at  a  distance 

of  fourteen  days  at  least,)  he  will  return  to  take  a  second 

view. 

Second  view.  §  979.  If  upon  such  second  view  the  tenant  or  some 
Sec.  87.  person  on  his  behalf  does  not  appear  and  pay  the  rent  in 

arrear,  or  if  there  be  not  sufficient  distress  upon  the  premises, 
then  upon  the  return  of  the  warrant,  and  on  proof  to  the 
satisfaction  of  the  Court  that  it  has  been  duly  executed,  and 
that  the  rent  in  arrear  has  not  been  paid,  and  that  there  is 
no  sufficient  distress  on  the  premises,  the  Court  may  issue  a 
Form  No.  108.  warrant  (20)  to  the  bailiflF  or  a  constable,  requiring  him  to 
put  the  landlord  or  lessor  into  possession. 

Warrant  §  980.  Upon  the  execution  of  such  warrant,  and  upon  its 

Swe^void  ^^^  registration  in  the  Registry  of  Deeds  for  the  district  in  which 
Ihid.  ^^^  premises  are  situated,  the  lease  of  the  premises  to  such 

tenant,  as  to  any  demise  contained  therein  only,  becomes 

void. 

Registration.  §  981.  Registrars  of  Deeds  are  authorized  to  register  such 
Ibid,  warrants  as  above  mentioned,  subject  to  the  same  rules  and 

regulations  as  for  the  time  being  apply  to  registration  of 
deeds  of  lease ;  but  no  such  warrant  is  to  be  registered  until 
after  the  expiration  of  the  time  allowed  by  the  Act  for  giving 
security  for  appeal,  viz.,  three  days  from  the  date  of  the 
decision.     See  post,  §  1000. 

Land  occupied  §  982.  When  any  person  is  in  possession  without  right, 
or  tide.  '*^  *^*^®^  ^^  license,  of  a  tenement,  the  annual  value  of  which  does 
Sec.  88.  not  exceed  twenty  pounds,  the  owner,  upon  proof  to  the  satis- 

faction of  the  Court  of  his  ownership,  and  leave  obtained,  (^) 

Q)  The  words  of  tbe  88th  section  of  the  Act  are,  "  it  shall  be  lawful  for  the 
owner,  upon  proof  to  the  satisfaction  of  the  Court  of  such  ownership,  and 
leave  obtained  yVotfi  him,  to  enter  a  plaint  in  the  Resident  Magistrate's  Ooiut 
of  the  diitriot,  &c."  It  would  leem  difficult  to  construe  the  words  **  from  him  '* 
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may  enter  a  plaint  in  the  Resident  Magistrate's  Court  of  the 

district  to  recover  possession ;  and  if  he  has  given  the  person 

in  occupation  notice  in  writing  to  quit  the  land^  he  may  in  Notice. 

the  same  plaint  insert  a  claim  to  an  amount  not  exceeding 

£20  for  damages  for  the  occupation  of  the  land  subsequently  Damages  after 

to  the  service  of  such  notice.  notice. 

■ 

§  983.  On  the  hearing  of  such  plaint,  if  the  defendant  CaBedismuBed 
appears  and  disputes  the  plaintiff's  right  to  possession,  the  *^*^®^*^?^^^' 
Court  may  dismiss  the  case  if  the  defendant  shall  show  a  Sec.  89. 
primd  facie  right  or  title    in  himself,  or  if  he  will  become 
bound  in  a  bond,  (21)  with  two  sureties  to  be  approved  of  by  FonnKo.109. 
the  Court,  in  such  sum  as  it  shall  deem  reasonable,  (regard  Or  give 
being  had  to  the  nature  of  the  property,  and  the  probable  '^^"^y* 
costs  of  an  action,)  to  abide  the  results  of  any  action  for  the 
possession  of  such  tenement  which  the  plaintiff  may  com- 
mence against  him  within  three  months  of  the  date  of  the 
bond,  and  in  case  the  plaintiff  shall  recover  judgment  in  such 
action,  to  pay  the  costs  adjudged  to  him,  and  the  costs  of  the 
proceedings  in  the  Resident  Magistrate's  Court,  and  damages 
for  the  illegal  occupation  of  the  land  up  to  the  time  of  such 
judgment. 

§  984.  Such  bond  is  to  be  made  at  the  costs  and  charges  Bond  at 
of  the  plaintiff,  and  to  be  approved  and  signed  by  the  Resi-  ^"°*    * 
dent  Magistrate  or  a  Justice  of  the  Peace. 

§  985.  If  the  defendant,  having  been  duly  summoned,  does  Order  for 
not  appear  at  the  hearing  of  the  plaint,  or  if  he  appears  but  p^^^^. 
fails  to  prove  his  own  right  to  possession,  the  Court  may  Sec.  90. 
hear  and  determine  the  case,  and  order  possession  to  be  given 
by  the  defendant  to  the  plaintiff,  either  forthwith,  or  on  or 
before  such  day  as  the  Court  may  name,  and  that  the  defend- 
ant pay  the  costs,  and  such  part  of  the  sum,  if  any,  claimed  Costa  and 
for  damages,  as  to  it  shall  seem  reasonable.  mages. 

otherwise  than  "  from  the  Besident  Magistrate."  Sed  qnare.  At  all  eTenta  it 
might  be  safe  for  the  plaintiff  to  obtain  leave  firoxn  the  Besident  Magistrate  to 
enter  the  plaint. 
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Wamnt  on  §  986.  If  delivery  of  the  premises  be  not  made^  in  pur- 

disobedience.  g^ianee  of  sucli  order,  as  last  above  mentioned,  the  Court,  or 
FonxiNo.111.  Resident  Magistrate,  or  any  Justice  may  issue  a  warrant  (23) 

requiring  the  bailiff  or  a  constable  to   give  the  plaintiff 

possession  of  the  premises. 

If  defendant  §  987.  If  the  defendant  does  not,  at  the  hearing,  admit 

S^  9a  ^^^'  ^^^  plaintiff's  right  to  possession,  the  plaintiff  is  not  to  be 

entitled  to  a  warrant  of  delivery  of  possession  of  the  land,  or 

to  enforce  the  payment  of  the  damages  or  costs,  unless  he 

FoxinNo.llO.  enter  into  a  bond  to  the  defendant  (22)  with  two  sureties, — to 

give  iecnritT   ^®  approved  by  the  Court  or  Resident  Magistrate,  and  in 

for  cotto  and    guch  sum  as  it  or  he  shall  deem  reasonable, — to  pay  to  the 

fifimffget.        defendant  any  damages  and  costs  which  the  defendant  may 

recover  against  him  in  a  Court  of  competent  jurisdiction,  in 

respect  of  the  obtaining  of  such  judgment,  or  the  grant  or 

execution  of  such  warrant,  if  it  should  turn  out  that  the 

plaintiff  had  not,  at  the  time  when  the  judgment  was  obtained^ 

lawful  right  to  the  possession  of  the  premises. 

Bond  at  §  988.  The  last-mentioned  bond  is  to  be  made  at  the  cost 

Ka '"^*'  of  the  plaintiff,  and  approved  and  signed  by  the  Resident 

Magistrate  or  a  Justice  of  the  Peace,  and  delivered  to  the 

Clerk  of  the  Court;  who  is  to  hand  it  over  to  the  defendant 

on  demand. 

Warrant,  §  989.  Any  warrant  to  give  possession,  as  above  men- 

^Sdo,  9?  ^°'  tioned,  justifies  the  bailiff  or  constable  to  whom  it  is  directed 
in  entering  upon  the  premises  named  in  it,  along  with  such 
assistants  as  he  may  deem  necessary,  and  in  giving  possession 
accordingly :  but  it  is  provided  that  no  entry  shall  be  made 
imder  any  such  warrant  except  between  the  hours  of  9  a.m. 
and  4  p.m. 

Date  of  §  990.  The  warrant  of  possession,  on  whatever  day  it  may 

^'*"*°*^         be  issued,  must  bear  date  on  the  day  next  after  the  last  day 

named  by  the  Court  for  delivery  of  possession  of  the  premises ; 

In  jforoe  lor     and  it  continues  in  force  for  three  months  from  that  date  and 

three  monthi.  ^^  i^^««« 
Sec  92.  ^^  longeT. 
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It  is  not  necessary,  before  issuing  or  enforcing  the  warrant,  No  order 
that  an  order  for  the  delivery  of  possession  should  be  drawn  ^™^^  ^P- 
up  and  served. 

§  991.  A  party  against  whom  such  warrant  for  possession  Protection  to 
has  issued,  cannot  maintain  any  action  or  prosecution  against  JJ^^I^Ji^ 
the  Resident  Magistrate  or  Justice  of  the  Peace  for  issuing  &c 
it,  or  against  any  bailiff  or  constable  for  executing  it,  or  for      '     ' 
affixing  the  summons  as  above  mentioned,  on  the  ground  that 
the  person  who  sued  out  the  warrant  had  not  lawful  right  to 
the  possession  of  the  premises. 

§  992.  But  the  suing  out  of  a  warrant  for  possession  by  going  out 
such  person  not  having,  at  the  time,  lawful  right  to  the^™^'^^" 
possession  of  the  premises,  is  to  be  deemed  a  trespass  by  him  trespass.' 
against  the  tenant  or  occupier  of  the  premises,  (and  action-  ^^'  ^ 
able  accordingly,)  even  though  no  actual  entry  has  been 
made,  by  rirtue  of  the  warrant. 

§  993.  If  the  person  suing  out  the  warrant  for  possession  Owner  not 
had,  at  the  time,  lawful  right  to  the  possession,  neither  he  nor  i^^jj^ty 
his  agent  nor  any  other  person  acting  on  his  behalf,  is  to  be  Sec.  95. 
deemed  a  trespasser,  by  reason  merely  of  any  irregularity  or 
informality  in  the  mode  of  proceeding  under  the  Act ;  but 
the  party  aggrieved  may,  if  he  think  fit,  bring  an  action  in 
a  Court  of  competent  jurisdiction,  for  special  damage  in 
respect  of  it. 

§  994.  In  such  action  as  last  mentioned,  if  the  special  Damtget  not 
damage  be  not  proved,  the  defendant  will  be  entitled  to  a  ^Jf^^  ^** 
verdict;  and  if  such  damage  be  proved,  but  be  assessed 
by  the  jury  at  a  sum  not  exceeding  five  shillings,  the  plaintiff 
will  recover  no  more  costs  than  damages,  unless  the  presiding  Costs. 
Judge  certify  that,  in  his  opinion,  full  costs  ought  to   be 
allowed. 

REMOVAL   OF  CAUSES   INTO  SUPREME   COURT. 

§  995.  The  judgment  of  the  Besident  Magistrate's  Court  Judgment 
in  snch  cases  as  last  mentioned  is^  except  as  will  be  presently  g^g^ 
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Want  of  form,  noticed^  to  be  final  on  all  questions;  and  no  proceeding 
£20not"^  is  to  be  quashed  or  set  aside,  or  held  void,  for  want  of  form ; 
moTable  into  and  no  case,  in  which  the  debt  or  damage  claimed  does  not 
C^SrtT*  exceed  £20,  is  to  be  removed  into  the  Supreme  Court,  at 
any  stage  of  the  proceedings. 


AboTe  £20, 
cases  removed 
bj  rule  or 
order  into  Su- 

Sreme  Court, 
ec.  97. 

Seeuritjfor 
costs. 


Bulenmor 
summons  to 
be  a  staj^r  of 
proceedmgs. 
Sec.  98. 


Serrice  of  rule 
or  summons 
within  three 
days  of 
hearing. 


Costs  on 
neglect 


§  996.  Any  action  commenced  in  the  Resident  Magis- 
trate's Court,  where  the  claim  exceeds  £20,  may  be  re- 
moved into  the  Supreme  Court  by  rule  or  order,  if  such 
Court  or  a  Judge  thereof  shall  deem  it  desirable  that  the 
cause  should  be  tried  therein,  and  if  the  party  applying  for 
its  removal  shall  give  security,  to  be  approved  of  by  the 
Registrar  of  the  Supreme  Court,  for  the  amount  of  the  claim, 
and  the  costs  (not  exceeding  £50,)  of  the  trial,  and  shall 
further  assent  to  the  terms  which  the  Court  or  a  Judge  shall 
think  fit  to  impose. 

§  997.  The  granting  of  a  rule  nisi  or  summons,  for  sudi 
rule  or  order  as  just  mentioned,  shall  operate,  if  the  Supreme 
Court  or  a  Judge  shall  so  direct,  as  a  stay  of  proceedings  in 
the  Resident  Magistrate's  Court,  until  the  determination  of 
the  rule  nisi  or  summons,  or  until  the  Supreme  Court  shall 
otherwise  order;  and  in  such  case  the  Resident  Magistrate's 
Court  may  from  time  to  time  adjourn  the  hearing  of  the 
cause,  imtil  such  determination,  or  until  a  rule  or  order  be 
made. 

§  998.  But  if  a  copy  of  the  rule  nisi,  or  summons^  is  not 
served  by  the  party  who  obtained  it  on  the  opposite  party, 
and  on  the  Clerk  of  the  Resident  Magistrate's  Court,  three 
days  before  the  day  fixed  for  the  hearing,  the  Resident 
Magistrate's  Court  may,  in  its  discretion,  order  the  party 
who  has  obtained  the  rule  nisi,  or  summons,  to  pay  the  costs 
of  the  day,  or  so  much  thereof  as  it  shall  think  fit,  unless  the 
Supreme  Court  or  a  Judge  has  made  some  order  respecting 
such  costs. 


Hehearing. 
8eo.99, 


R£H£ARING   AND   APPEALS. 

§  999.  Any  Resident  Magistrate,  or  the  majority. of  the 
Justices  of  the  Peace  before  whom  any  civil  case  haa  been 
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heard^  may  grant  a  rehearing  upon  such  terms^  as  to  security 
or  otherwise^  as  may  seem  fit;  and^  in  the  meantime^  may 
stay  execution.  Such  rehearing  is  not,  necessarily,  to  take 
place  before  the  same  person  or  persons  by  whom  the  case 
was  originally  heard. 

6  1000.  In  cases  where  the  claim  exceeds  £20,  and  by  Appeals, 
leave  of  the  Court,  in  cases  where  it  exceeds  £o  but  does  j^^^^t, 
not  exceed  ^620,  either  party,  if  he  deem  himself  aggrieved  Sec.  100. 
by  the  decision  of  the  Court  in  point  of  law,(^)  may  appeal 
to  the  Supreme  Court ;  but  such  person  must  give  security,  Security  for 
within  three   days  from  the   date  of  the  decision,  to  ^hCg^^^^^^ 
satisfaction  of  the  Resident  Magistrate  or  a  Justice  of  the 
Peace,  for  the  execution  of  the  final  order. 

§  1001.  The  security  may  be  by  bond ;  (24)  and  the  appeal  Special  case 
is  by  way  of  special  case,  and  is  subject  to  the  rules  and  prac-  p^jj^  No  112, 
tice  of  the  Supreme  Court  touching  special  cases  (-)  stated  in 
that  Court.     (Sec  a7ite,  §  534.) 


§  1002.  If  the  pai-tics  do  not  agree  in  the  statement  of  Settling 

where  pcurtiei 

Q)  See  the  judgment  of  Mr.  Justioe  Richmond  in  the  case  of  Pearson,  ^^®'' 
App.,  and  Clarke,  Besp.,  mentioned  autCf  §  908,  in  the  note. 

On  this  question  His  Honor  makes  the  following  remarks : — "  When  the 
practical  course  of  litigation  in  the  Resident  Magistrate's  or  any  other  Court 
comes  to  be  considered,  it  is  seen  that  in  many  cases  the  moral  merits  of  the 
litigants  are  equal ;  in  many  others,  purely  ethical  considerations  can  hare 
no  conceiTable  bearing  on  tlie  decision.  The  dispute  turns  in  all  such  cases 
on  a  dry  point  of  law,  moral  considerations  being  absent  or  in  equilibrio.  In 
such  cases  the  Mf^strute  must  of  necessity  decide  according  to  his  riew  of 
the  legal  rights  of  the  parties ;  and  so  deciding,  he  ought,  of  course,  to  state 
the  ground  of  his  decision.  Now,  it  seems  to  me  that  these  are  the  cases 
contemplated  by  the  Act  of  1862  (the  language  of  which  is  similar  to 
that  of  the  Act  of  1867).  In  tliese  cases  it  may  happen,  notwithstand- 
ing  the  nature  of  the  Court,  that  a  litigant  before  the  Resident  Magis- 
trate may,  as  the  Act  expresses  it,  feel  himself  aggrieved  by  the  decision  in 
point  of  law.  My  opinion,  therefore,  is,  that  the  Act  of  1862  does  not  change 
the  constitution  of  these  Courts  as  Courts  of  conscience,  but  contemplates 
that,  in  certain  coses,  the  Magistrate  ought  not  to  recur,  and  will  not  recur,  to 
his  power  of  deciding  on  grounds  of  conscience,  but  will  base  his  decision 
entirely  upon  a  point  of  technical  law  or  equity ;  and  that  in  such  cases,  and 
such  only,  the  Act  gives  an  appeal  to  this  Court." 

Q  Tho  form  of  ca«e  may  be  similar  to  that  of  No.  45,  in  the  Foimulairy,  po3i. 
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Sec  100.        the  case^  the  Resident  Magistrate  of  the  district^  if  he  was 

present  at  the  hearing,  or,  if  not,  any  Justices  who  were 

present,  are  to  settle  the  ease  on  the  request  of  either  party. 

Transmusion  The  appellant  is  to  transmit  the  case  to  the  Registrar  of  the 

down!     ^      Supreme  Court,  and  it  is  to  be  set  down  for  hearing  at  the 

next  practicable  sitting  of  the  Court  in  banco. 


Dismissal  on 
non-appear- 
ance. 


§  1003.  If  the  appellant  do  not  appear  at  the  hearing  in 
person  or  by  counsel,  the  case  is  to  be  dismissed. 


Decision 
transmitted. 


Farther 
proceedings. 


Cofts. 


§  1004.  When  the  Supreme  Court  decides  upon  the  case, 
the  Registrar  is  to  transmit  to  the  Court  or  Resident  Magis- 
trate, or  the  Justices  from  whom  the  appeal  was  brought,  a 
memorandum  of  its  decision.  Thereupon  such  proceedings 
are  to  be  had  as  if  the  decision  had  been  given  by  the 
Resident  Magistrate  or  Justices  of  the  Peace. 

The  costs  of  the  appeal  are  at  the  discretion  of  the 
Supreme  Court. 


Appeal  on  law        §  1005.    Where  the  Resident  Magistrate's  Court   has 

^^^Qf'    made  an  order  for  the  delivery  of  possession  of  a  tenement 

tenements.      under  the  provisions  above  mentioned,  if  the  person  against 

whom  it  was  made  deem  himself  aggrieved  by  the  decision 

in  point  of  law,  he  may  appeal  to  the  Supreme  Court. 


Order  for 
restitution. 


§  1006.  On  such  appeal,  the  Supreme  Court  may,  if  it 
shall  see  cause,  order  re-delivery  to  be  made  of  such  tene- 
ment. 


Conduct  of  §  1007.  The  proceedings  in  such  appeal  are  to  be  con- 

appeals,  ducted  as  in  other  appeals  in  civil  cases,  so  far  as  relates  to 

the  giving  of  security,  the  manner  and  time  of  appeals,  the 
stating,  and  settling  and  hearing  of  the  special  case,  and  the 
giving  and  enforcing  the  decisiou,  and  the  payment  of  the 
costs  of  the  appeal.     (See  ante,  §  533,  &c.) 

Parties  may  §  1008.  If  the  parties  to  any  civil  case  under  the  fore- 

•g^po****    going  provisions  of  the  Act  agree  by  a  writing  signed  by 
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Aemselves,  their  solicitors  or  agents,  before  the  hearing  of  Sec  102. 
the  case,  (and  which  agreement  may  be  in  the  form  (26),)  Form  No.  118. 
that  the  judgment  of  the  Resident  Magistrate  or  Justices  of 
the  Peace  shall  be  final,  no  appeal  is  to  lie  from  such 
decision. 

JURISDICTION   AS   TO  NATIVES. 

6  1009.  In  order    to    meet  the  circumstances  of  the  Crimiiial  «nd 
aboriginal  natives  within   the  Colony,  certain    provisions  ^^^^'*"**^ 
are  made  by  the  Act  with  respect  to  matters  both  criminal 
and  civil  affecting  such  persons,  which  will  now  be  detailed. 

§  1010.  No  person  of  the  Native  race(i)  is  to  be  apprc-  Natives  not 
hended  elsewhere  than  within  the  chief  towns  of  Provinces  (2)  hondeSfTxoept 
under  any  warrant,  or  to  be  committed  to  prison  except  upon  by  authority 
a  warrant  or  committal  signed  by  the  Resident  Magistrate  or  chairman  of 
Chairman  of  Petty  Sessions  of  the  district  within  if hich  J«^*y Sessions. 

Sec.  108. 

he  is  apprehended  or  committed ;  or  having  indorsed  thereon 
a  certificate  by  such  Magistrate  or  Chairman  that  he  allows 
the  execution  of  it  within  the  district. 

This  provision  is  not  to  apply  to  writs,  warrants,  or  other  Saving  process 
process  issued  out  of  the  Supreme  Court  or  a  District  Court.  comS!"*^' 

§  1011.  But  no  person  of  the  Native  race  actually  appre-  Belease  of 
hended  or  in  prison  is  to  have  any  right  of  action,  on  the  ?**?Bd*?^"^ 
ground  merely  that  the  warrant  or  committal  was  not  signed  option  of  KM. 

TltJji 

or  indorsed  as  required  by  the  Act;  and  such  person  is  not 
to  be  entitled  to  be  released  from  custody  for  that  cause  only, 
unless  the  Resident  Magistrate  or  Chairman  of  Petty  Sessions 
deems  it  expedient  to  direct  such  release. 

§  1012.  In  places  beyond  the  district  of  a  Resident  Magis-  Places  beyond 

"- limits  of  a 

Q)  By  the  interpretation  clause  of  the  Act  of  1867>  §  8,  half-castes  and  district 

other  persons  of  mixed  racej  living  as  members  of  way  Native  tribe,  and  all 

aboriginal  natiyes  of  any  of  the  Islands  of  the  Pacific  Ocean,  are  to  be  taken 

to  be  persons  of  the  Native  race. 

O  It  may  be  doubtful  vrhether  this  extends  to  more  than  one  town  in 

each  Province.    There  seems  to  be  no  statutory  definition  of  '*  chief  towns  of 

Provinces  "  which  would  include  towns  other  than  those  which  are  the  aeati 

of  Provincial  Government. 

40 
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See.  108.  stnte  or  a  Court  of  Petty  Sessions^  the  warrant  or  committal 
may  be  signed  or  indorsed  by  any  Besident  Magistrate  near 
the  place. 

§  1013.  With  respect  to  charges  of  larceny  or  receiving 
stolen  goods^  against  Natives^  the  Act  makes  the  following 
provisions : — 

In  the  first  placc^  if  a  Native  so  charged^  after  hearing 

the  information  and  evidence  against  him  at  the  hearing  of 

eonTiction.      the  case.   voluntarily  confesses   the  charge,  the   Resident 

Sec  104.  .  *  . 

Magistrate  may,  at  his  discretion,  take  such  confession,  and 
sentence  the  offender  to  be  imprisoned  for  not  more  than  two 
years^  with  or  without  hard  labour. 

SJL  vmj  §  1014.  But  if  the  Magistrate  should  be  of  opinion  that 

*****  *Se.**    *^®  Native  ought  to  be  tried  at  the  Supreme  Court  or  the 


uunuiMTj 


^^*  District  Court,  he  may  hear  the  chaige  and  take  the  eridence, 

and  proceed  in  the  manner  usual  on  charges  of  indictable 
offences. 

'R.lLmtkj  §  1015.  In  the  next  place,  if  any  Native  be  convicted 

offoiir^M   in  a   summary  way   (see  §524,  &c.)   before  the  Resident 

Talue.  Magistrate,  as  above  mentioned,  upon  any  charge  of  theft  or 

receiving  stolen  goods,  such  person  may,  after  his  conviction, 

by  permission  of  the  Court,  and  before  sentence  passed,  pay 

into  Court  four  times  the  value  of  the  goods  so  stolen  and 

If  goods  re-     received;  but  if  the  goods  have  been  restored  by  the  person 

mentas Court  *^  convicted,  he  may,  by  permission  of  the  Court,  and  before 

directf.  sentence,  pay  into  Court  either  four  times  the  value  of  the 

goods,  or  such  less  sum  as  the  Court  may  think  fit. 

Difcliarge,  §  1016.  If  pajrment  be  made  as  last  mentioned,  or  security 

mentT^^'    be  given  for  payment  to  the  satisfaction  of  the  Court,  no 

Ibid,  sentence  is  to  be  passed;  but  the  Native  is  to  be  discharged 

from  custody,  and  to  be  in  the  same  position  in  every  respect 

as  if  he  had  received  sentence  and  undergone  his  punishment 

in  the  ordinary  course  of  law. 
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§  1017.  For  the  purpose  of  enabling  the  party  charged  Deferring 
to  avail  himself  of  the  foregoing  provisions,  the  Court  is q^^i^' 
empowered  to  delay  the  passing  of  the  sentence  in  any  such 
case,  for  a  period  not  exceeding  eight  days. 

§  1018.  When  such  payment,   as  just  mentioned,  has  Where  no 
been  made,  and  it  appears  that  restitution  of  the  goods  has  JJSueand  wsu 
not  or  cannot  be  made,  the  Court  may,  on  the  application  of  awarded  to 
the  owner  or  his  representative,  award  to  him  such  part  of  g^\'ie. 
the  sum  paid  into  Court  as  shall  be  equal  to  the  sworn  value 
of  the  goods,  together  with  such  costs  as  the  Court  shall 
deem  reasonable. 

§  1019.    As   regards  the  jurisdiction  of  the  Resident  Appointment 
Magistrates'  Courts  in  civil  cases  aJBfecting  Natives,  pro- g^^j^  loyl^"' 
visions  are  made  for  the  appointment  of  Assessors  of  the 
Native  race  to  co-operate  with  the  Magistrates. 

§  1020.  The  Governor  is  empowered,  from  time  to  Of|oodi«pate 
time,  to  appoint  aboriginal  natives  of  the  greatest  authority  y^^^<^^' 
and  best  repute  in  their  tribes,  to  be  Assessors  of  the  Resi- 
dent Magistrate,  for  the  purposes  of  the  Act  of  1867,  and 
also  of  the  Native  Ciicuit  Courts  Act  of  1858,  and  its 
Amendment  Act,  1862;  and  such  Assessors  from  time  to 
time  to  remove. 

&  1021.  Each  Assessor   is   to  have   lurisdiction  either  Limit  of 
within  such  portion  of  the  Colony  as  is  specified  in  his^j^^ 
appointment,  or  generally  throughout  the  Colony. 

§  1022.  The  Resident  Magistrate's  Court  of  any  district  Jorisdiotion 
has  jurisdiction  to  hear  and  determine  summarily  all  claims  ^^^q^***^' 
and  demands  of  a  civil  nature  arising  between  persons  of  the  NstiTee. 
Native  race,  when  the  cause  of  action  has  arisen,  either  ^ 
wholly  or  in  some  material  point,  within  the  district,  or  the 
party  to  be  charged  resides  or  carries  on  business,  or  is  (Sec  19.) 
served  with  the  process  of  the  Court,  within  such  district; 
except  where  the  validity  of  a.  deviaej  bequest,  or  limitation 
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under  a  will  or  settlement^  or  the  title  to  land^ — whether  hdd 
under  Native  custom  or  otherwise^ — ^is  in  dispute. 

ICoda  of  hev  §  1023.  Where  both  parties^  in  a  case  of  a  civil  nature, 
2^  •  are  persons  of  the  Native  race,  no  Justice  of  the  Peace,  who 
See.  109.  is  not  a  Chairman  of  Petty  Sessions  or  Resident  Magistrate, 
is  to  sit  and  act  either  together  with  or  in  the  absence  of  a 
Besident  Magistrate;  but  such  cases  are  to  be  heard  and 
determined  by  the  Resident  Magistrate  or  the  Chairman 
of  Petty  Sessions  of  the  District,  assisted  by  two  audi 
Assessors  as  above  mentioned;  or  in  the  absence  of  such 
Besident  Magistrate,  by  some  other  Besident  Magistete 
with  the  like  assistance. 

Olioiesof  §  1024.  Each  of  the  parties  is  to  choose  one  Assessor; 

jJJJ*"*'       and  if  either  party  n^lect  to  do  so,  one  shall  be  choaen  hj 
the  Besident  Magistrate  or  Chairman  on  his  behalf* 

Hcsriag  bj  §  1025.  By  agreement  between  the  parties,  and  with  the 

•§«•«>■«*•      consent  of  the  Besident  Magistrate  or  Chairman^  any  such 

case  may  be  heard  by  the  Besident  Magistrate  alone^  or  by 

the  Besident  Magistrate  or  Chairman,  assisted  by  one  Assessor 

only. 

SftTuig  juris-  §  1026.  It  is  expressly  provided  that  the  provisions  of  the 

p«ri(vOoiutf.  ^^  ^"^  ^^*  ^  aflTect  the  jurisdiction  of  either  the  Supreme 
Court  or  District  Court. 

Jn^meitt  §  1027.  The  manner  in  which  such  case  is  to  be  determined 

Se^UO         ^y  *^®  Besident  Magistrate  or  Chairman  of  Petty  Sessions, 

LB  to  be  such  as  he  shall  find  to  stand  with  equity  and  good 
OmeuTOioe.  conscience,  Q)  and  with  the  concurrence  of  one  at  least  of  the 

Assessors. 

Diftent  of  §  1028.  If  either  of  the  Assessors  dissent  firom  the  judg- 

j^l^l^:       ment,  it   is  not  to  be  carried    into  execution,   untfl   he 

signifies  Ids  concurrence;  but  if  he  fjEiil  to  do  so  within  one 

.  ~  O  ^  Si  006,  note. 
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month  firom  the  date  of  the  judgment^  the  Resident  Magis-^ 
trate  or  Chairman  shall,  if  he  think  fit,  direct  the  case  to  be  Rehearing, 
reheard  before  himself  and  two  other  Assessors,  to  be  chosen 
in  the  manner  above  mentioned. 

§  1029.  In  cases  of  a  civil  nature  in  which  one  party,  Jurisdiction 
but  not  both  plaintiff  and  defendant,  is  of  the  Native  race,  xative  and 
in  which  the  claim  does  not  exceed  £100,  the  Resident  European. 

Sec  111* 
Magistrate  of  any  district  has  jurisdiction,   subject  to  the 

local  limitation  and  the  exceptions  mentioned  in  §  1022,  to 

hear  and  determine;   but  in  such  case,  if  the  amount  of  the 

claim  exceed  that  of  the  ordinary  jurisdiction  of  the  Court,  Conititution 

it  is  to  be  heard  by  the  Resident  Magistrate  of  the  district 

along  with  one  or  more  Justices  of  the  Peace. 

§  1030.  No  warrant  of  distress  issued  under  the  authority  Indoning  dii- 
of  the  Act  is  to  be  executed  against  the  goods  of  any  person  a^Jt*"*° 
of  the  Native  race,  except  within  the  chief  towns  of  Pro-  NatiYcs. 

Sefl  112 

vinces,  Q)  unless  it  be  signed  or  indorsed  by  the  Resident 
Magistrate  or  the  Chairman  of  Petty  Sessions  of  the  district 
in  which  the  distress  is  made,  or  if  it  is  to  be  made  at  a  place 
not  within  the  limits  of  a  district,  by  some  Resident  Magis- 
trate near  the  place. 

§  1031.  The  enforcing  of  any  judgment  obtained  in  a  Delay  of 
Resident  Magistrate's  Court  against  a  Native  may  be  delayed  |^  us!^' 
by  the  Resident  Magistrate  or  Chairman  of  Petty  Sessions 
BO  long  as  he  shall  deem  expedient. 

§  1032.  In  every  case  in  which  the  judgment  of  the  Payment  of 
Court  has  been  carried  into  execution,  to  the  satisfaction  of  g^^^*' 
the  Resident  Magistrate  or  Chairman,  the  Grovernor  has 
power  to  pay  to  each  of  the  Assessors  a  sum  not  exceeding 

§  1033.  The  Chairman  of  Petty  Sessions  has  the  same  Jurisdiction 
powers  within  lus  district,  in  respect  of  cases  in  which  one  of  f.s. 

O  See  $1010,  note.  ~  ®^*  ^^^' 
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or  both  parties  is  or  are  of  the  Native  race^  as  the  Besident 
Magistrates  of  districts. 

limit  of  oper-  §  1034.  The  provisions  mentioned  above,  in  §  1015  to 
wS^of  Act*  §  1033  inclusive,  are  to  be  in  operation  in  such  districts  in 
S«o.  116.  the  Colony  as  the  Governor  shall  from  time  to  time  declare 
by  Proclamation  in  the  New  Zealand  Gazette ;  and  until  such 
Proclamation,  and  in  places  not  included  in  such  districts, 
those  sections  are  not  to  be  in  force.  The  Governor  may  by 
Proclamation  alter  or  re-define  the  districts,  or  cancel  any 
such  Proclamation. 


PROTECTION   OP   PERSONS   ACTING   IN    PURSUANCE   OF    THE    ACT. 

AcUonswithin  §  1035.  Actions  and  prosecutions  against  any  person  for 
ti^ee  monUii.  ^ny^j^g  ^one  under  the  Act  are  to  be  commenced  within 

three  months  after  the  act  committed. 
Notice.  Notice  in  writing  of  such  action,  and  the  cause  of  it^  are 

to  be  given  to  the  defendant,  one  month  at  least  before  the 

commencement  of  the  action. 
Tender  or  The  plaintiff  in  such  action  is  not  to  recover,  if  tender  of 

aSnds.*         sufficient  amends  was  made  before  the  action  was  brought; 

or  if,  after  action  brought,  a  sufficient  sum  of  money  with 

costs  is  paid  into  Court,  by  or  on  behalf  of  the  defendant. 

In  dril  c&ies,  §  1036.  If  such  action  or  proceeding  be  brought  against 
^^Sonty?  *^y  person  for  anjrthing  done,  in  pursuance  of  the  Act,  in 
Ihid,  obedience  to  a  warrant  issued  in  any  civil  proceeding ;  the 

warrant  under  the  hand  of  the  Justice  of  the  Peace  or 
Resident  Magistrate  being  produced,  shall  be  deemed,  for 
the  purposes  of  the  action  or  proceeding,  sufficient  proof  of 
the  authority  for  everything  purporting  to  have  been  done 
in  pursuance  of  the  Act,  previous  to  the  issuing  of  the 
warrant. 

Costs.  §  1037.  If  the  plaintiff  in  any  such  action  has  a  verdict 

^^^'  against  him  or  is  nonsuit,  the  defendant  is  to  have  filU 

costs  as  between  solicitor  and  client. 
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§  1038.  Neither  the  bailiff  of  a  Resident  Magistrate's  No  trespass  on 
Court,  or  other  person  duly  authorized  to  execute  such  ^JI^^SariL  or 
warrant  as   above  mentioned,  nor   the    person    at  whose  informality. 

Aac   lift 

instance  it  was  executed,  is  to  be  deemed  a  trespasser,  on      '      *      * 
account  of  any  irregularity  or  informality  in  any  proceeding 
on  the  validity  of  which  the  warrant  depends,  or  in  the  form 
of  the  warrant,  or  in  the  mode  of  executing  it ;   but  a  party 
aggrieved  may  bring  an  action  for  any  special  damage  which  Special 
he  may  have  sustained  thereby,  against  the  party  guilty  ^°^®- 
thereof. 

In  such  action,  the  plaintiff  is  not  to  recover  costs,  unless  Costs, 
the  damages  awarded  exceed  forty  shillings. 

§  1039.  It  is  declared  by  "  The  Resident  Magistrates  Protection  to 
Act,  1867,''  that  "The  Justices'  Protection  Act,  1866,"  so  J^*«!»*^"^*?f ' 

'  '  '  '  &c.,  m  ciTil 

far  as  not  repugnant  to  that  Act,  and  as  the  nature  of  the  jurisdiction. 
case  will  allow,  is  to  be  extended  to  Resident  Magistrates,   ®^' 
Justices  of  the  Peace,  and  Native  Assessors  acting  in  their 
civil  jurisdiction.     (See  ante,  §  829,  &c.) 

§  1040.  Similar  provisions  for  the  punishment  of  con- Contempt  of 

tempt  of  Court  to  those  contained  in  "The  Justices  of  the  ?^*^*  ^ 
■^  »  Sec.  124. 

Peace  Act,  1866,    sec.  141,  are  re-enacted  m  sec.  124  of 

"  The  Resident  Magistrates  Act,  1867,"  and  are  extended  to  a)  Form  No. 

Native  Assessors  under  that  Act.     (Sec  ante,  §  375,  &c.)        ^^** 

§  1041.    It  is  further  provided  that  any  person  who  Assaulting 
assaults  an  oflSccr  or  bailiff  of  a  Resident  Magistrate's  Court  gee.*  126. 
or  Court  of  Petty  Sessions,  while  in  the  execution  of  his 
duty,  or  rescues,  or  attempts  to  rescue,  any  goods  levied  Rescue, 
under  process  of  the  Court,  and  any  person  who,  being 
arrested  on  a  warrant  issued  against  him  upon  a  judgment 
in  a  civil  case,  escapes,  or  attempts  to  escape  from  custody.  Escape, 
is  liable  to  a  fine  not  exceeding  £20,  to  be  recovered  in  a  Fine. 

0)  The  form  (26)  given  in  tbo  Schedule  to  the  Act  of  1867,  and  the 
language  of  section  124  itself,  reqmre  that  the  'warrant  should  be  under  tlio 
hand  only  of  the  Resident  Magistrate  or  Justice,  and  not  under  hand  and 
seal,  as  is  provided  in  section  141  of  "  The  Justices  of  the  Peace  Act,  1866." 
(See  ante,  §  378.) 
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Appreliensioi). 
Sec.  125. 


STimmary  way  under  the  provisions  of  "  The  Justices  of  the 
Peace  Act,  1866.'^ 

§  1042.  In  any  snch  case,  an  officer  or  bailiff  of  the 
Court,  or  any  peace  officer,  may  take  the  offender  into 
custody,  yr\\h  or  without  warrant,  and  bring  him  before  any 
two  Justices. 


Signing 
wamnts. 
Sec  123. 


In  Petty 
Sessions. 
Ihid. 


Constables 
and  officers 
neglectbg 
duty. 
Sec.  126. 

Penalty. 


Fees  fixed  by 
Governor. 
Sec.  127. 
Forms  No. 
83  and  84. 


MISCELLANEOUS   PROVISIONS. 

§  1043.  There  are  other  miscellaneous  provisions  in  the 
Act,  of  which  the  following  are  the  principal. 

§  1044.  With  respect  to  the  signing  of  warrants  authorized 
to  be  issued  by  the  Court  under  the  provisions  of  the  Act, 
it  is  provided  that  they  are  to  be  under  the  hand  of  the 
Resident  Magistrate  of  the  district^  or  of  a  Resident  Magis- 
trate acting  on  his  behalf^  or^  in  the  absence  of  such  Resident 
Magistrate^  under  the  hands  of  any  two  Justices  of  the  Peace 
present. 

§  1045.  If  the  warrant  is  issued  by  a  Court  of  Petty 
Sessions  established  under  "  The  Petty  Sessions  Act,  1865/' 
it  is  to  be  under  the  hand  of  the  Chairman,  or  the  hands  of 
two  Justices  present. 

§  1046.  All  constables  and  peace  officers  must  aid  and 
assist  Resident  Magistrates  and  Justices  of  the  Peace  in  the 
execution  of  the  duties  imposed  upon  them  by  the  Act ;  and 
any  such  officer  neglecting  or  refusing  to  do  so,  is  to  be 
liable  to  a  penalty  not  exceeding  j£5^(^)  to  be  recovCTed  in 
a  summary  way  before  two  Justices  of  the  Peace. 

§  1047.  Certain  fees  arc  fixed  in  Schedules  E.  and  F. 
to  the  Act,  which  are  to  continue  in  force  until  others  shall 
be  fixed  by  the  Governor  in  Council,  who  is  empowei'ed  to 
fix,  vary,  and  abolish  such  fees. 

(1)  It  will  be  remembered  that,  besides  this  general  penalty,  offioen  an 
liable  to  a  larger  penalty  for  not  assisting  in  the  ezecntioti  of 
(See  ante,  §  956.) 
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§  1048.  Magistrates^  Justices  of  the  Feace^  Clerks  and  To  be  prepaid. 
BailiflFs,  may  refuse  to  do  any  act,  for  which  a  fee  is  payable^ 
until  it  has  been  paid. 

§  1049.  A  table  of  the  authorized  fees  is  to  be  hung  up  in  Table  of  feet 
a  conspicuous  position  in  every  Resident  Magistrate's  Court,  ^qTiIS! 
and  in  places  where  Courts  of  Petty  Sessions  are  usually 
held,  and  in  the  offices  of  Clerks  of  Resident  Magistrates  or 
of  Petty  Sessions. 

§  1050.  In  order  to  prevent  neglect  by  bailiffs  in  the  ijiTefflect  bj 
execution  of  their  duties,  it  is  provided  that  if  any  bailiff  of  5^^^ 
any  Resident  Magistrate's  Court  employed  to  levy  execution 
against  goods,  loses  the  opportunity  of  levying  such  execution 
by  neglect,  connivance,  or  omission,  and  the  party  aggrieved 
complains  to  the  Court,  and  the  fact  alleged  be  proved, 
upon  oath,  to  the  satisfaction  of  the  Court;  it  will  order 
the  bailiff  to  pay  such  damages  as  appear  to  it  to  have  been  Damages, 
sustained  by  the  complainant, — but  not  exceeding  in  any  case 
the  sum  of  money  for  which  execution  issued. 

If  the  bailiff,  on  demand  made,  refuse  to  satisfy  theBeoorery 
amount,  payment  is  to  be  enforced  as  imder  a  judgment  ^^^ 
recovered  in  the  Court.     (See  ante,  §  921,  &c.) 

§  1051.  In  order  to  protect  suitors  from  extortion,  it  is  Extortion  bj 
further  enacted  that  if  any  clerk,  bailiff,  officer,  or  other  g^^^ 
person  employed  by  a  Resident  Magistrate's  Court,  and 
acting  under  colour  and  pretence  of  process  of  the  Court,  is 
charged  with  extortion  or  misconduct,  or  with  not  duly 
paying  or  accounting  for  money  received  or  levied  under  the 
authority  of  the  Act,,  the  Court  may  inquire  into  the  matter 
in  a  summary  way. 

§  1052.  For  that  purpose,  the  Court  may  summon  and  Sammaxy 
enforce  the  attendance  of  all  necessary   persons,  as  the^^^     "" 
attendance  of  witnesses    (§  894,   &c.)   may  ordinarily  heloid, 
enforced,  and  may  make  such  order,  as  it  shall  think  fit, 
for  the  payment  of  any  money  extorted^  or  for  the  d^e 
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Fenaltj. 
SeclSL 


BeooTery. 


payment  of  any  money  received  or  levied,  and   for   the 
payment  of  such  damages  and  costs. 

§  1053.  The  Court  may  further^  at  its  discretion,  impose 
upon  the  accused  a  fine,  not  exceeding  j£10,  for  each  offence. 

§  1054.  The  pajrment  of  any  money,  so  ordered  to  be 
paid,  may  be  enforced  as  if  it  were  payable  under  a  judgment 
recovered  in  the  Court.     (See  ante^  §  921.) 


fees  and  fines 
to  Clerk  of 
R.M.,  &c. 
Sec.  182. 


Justices  topay  §  1055.  Justices  and  Clerks  of  Justices  receiving  fees, 
fines,  and  other  moneys,  by  virtue  of  their  oflSce,  are,  at  least 
once  a  month,  to  deliver  a  true  and  exact  account,  and  to 
pay  them  over  to  the  Clerk  of  the  Resident  Magistrate's 
Court,  or  Clerk  of  the  Court  of  Petty  Sessions,  of  the  District 
within  which  they  have  been  received ;  and  such  Clerk  is  to 
receive,  pay  over,  and  account  for  them,  like  other  monqfs 
received  by  him,  by  virtue  of  his  oflSce  (See  ante,  §  80  fed, 
and  §  469  &c.) 


Fees  and  fines,  &  1056.  All  fees,  fines,  poundage,  and  other  monevs 
to  Colonial  received  under  the  provisions  of  "  The  Resident  Magistrates 
Treasurer.  Act,  1867,''  are  to  be  accounted  for  at  such  periods  and  n 
such  manner  as  the  Colonial  Treasurer,  for  the  time  being 
shall  appoint.  The  balance,  after  deduction  made  for  duly 
authorized  expenditure,  is  to  be  paid  over  to  the  Colonial 
Treasurer  at  such  time  as  he  shall  direct. 


Accounts  and 

balances. 

Ibid. 


§  1057.  The  Colonial  Treasurer  has  power  to  make  and 
amend  regulations  prescribing  the  manner  in  which  the 
Clerks  of  Resident  Magistrates'  Courts  shall  keep  their 
accounts  and  pay  over  balances,  and  in  what  bank  or  other 
place  of  deposit  the  moneys  received  by  them  shall  be  kept 
until  paid  over  to  him,  and  the  manner  in  which  such  monep 
are  to  be  drawn  out  of  such  bank  or  place  of  deposit. 


§  1058.  It  is  provided  by  the  Act  that  the  forms  ia 


Forms  Talid. 

8^!!^4  ^      Schedule  C,  or  forms  to  the  like  effect,  shall  be  good  and 
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sufficient  in  law^  and  that  other  forms  not  included  in  that  Sec.  135. 
Schedule  may  be  framed  by  rules  of  practice  made  by  virtue 
of  the  Act. 

§  1059.  With  respect  to  such  rules  of  practice,  it  is  G^ene^ftI  rules 
enacted  that  in  all  cases  not  specially  provided  for  by  the  se^lse.**' 
Act,  the  Governor  may,  from  time  to  time,  frame  and  estab- 
lish, and  from  time  to  time  revoke  and  alter,  general  rules 
and  orders  regulating  the  forms  and  proceedings  in  Courts 
under  the  Act. 

§  1060.  Such  rules  and  orders,  and  all  alterations  of  Fablioatton. 
them,  are  to  be  published  in  the  New  Zealand  Gazette;  and 
when  published  are  to  have  the  force  of  law. 

§  1061.  Receipts  for  money  given  to  or  by  any  officer  of  inrtromenti 
the  Court,  and  agreements  or  other  instruments  made  orJ^J**¥®*^ 
issued  under  the  provisions  of  the  Act,  are  not  to  be  liable  to  Sec  188. 
stamp  duty  imposed  by  "  The  Stamp  Duties  Act,  1866/' 

§  1062.  With  respect  to  the  recovery  of  costs,  it  is  SoUdtor'i  bill 
provided  that  every  solicitor,  who  has  acted  for  a  plaintiff  or  ^^^, 
defendant  in  an  action  in  the  Resident  Magistrate's  Court,  is 
to  deliver  to  his  client,  within  seven  days  after  the  trial,  a 
written  bill  of  costs,  showing  in  detail  the  items  of  his 
charges  as  solicitor,  whether  the  same  has  been  paid  or 
not. 

§  1063.  No  action  is  to  be  brought  by  a  solicitor  for  the  To  be  de- 
recovery  of  costs  against  his  client  in  any  action,  unless  he  J|^J^  oeSon 
shall  have  delivered  to  him  such  biU  of  costs  as  above  Sec.  1^. 
mentioned. 

§  1064.  On  the  application  of  a  party  to  an  action,  to  the  i^M.  may  fix 
Resident  Magistrate  who  tried  it,  he  may  fix  the  amount  of  ^^J^i4i, 
costs  to  be  paid,  or  which  ought  to  have  been  paid,  to  his 
solicitor  in  the  action;   and  that  sum  is   to  be  fixed  and 
ascertained,  as  costs  between  attorney  and  client,  and  the 
amount  so  fixed  alone  shall  be  payable  to  the  solicitor. 
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Taxation.  §  1065.  Such  taxation  of  the  solicitor's  bill    is  not  to 

Sec.  142.        ^^^Q  place  until  the  expiration  of  three  days  after  notice  of 

it  in  writing  has  been  given  to  the  solicitor ;  and  the  giving 
Notice.  of  the  notice  is  to  be  proved  to  the  satisfaction  of  the 

Resident  Magistrate,  before  he  proceeds  to  taxation. 

Original  bill  §  1066.  For  the  purpose  of  the  taxation,  the  bill  of  coiti 

Sec  iS!        delivered  by  the  solicitor  is  to  be  the  bill  of  costs  to  be  taxei 

WRIT   OP  ARREST. 

AnMt.  §  1067.  ''  The  Resident  Magistrates  Act,  1868/^  contaim 

provisions  for  the  issue  of  a  writ  of  arrest  in  civil  caw 
under  certain  circumstances. 

Ordinance  of         §  1068.  Before  detailing  these  enactments,  it  may  be 
1851,  App.  p.  convenient  to  allude  to  the  contents  of  "  The  Debtor's  Writ 
of  Arrest  Ordinance,^'  (Sess.  XI.,  No.  1,  1851,)  which  ia  stOl 
in  force. 

The  Preamble  of  the  Ordinance  states,  that  debton 
cannot  be  prevented  fipom  leaving  the  Colony,  except  under 
a  vrrit  of  arrest  issued  under  an  order  of  a  Judge  of  the 
Supreme  Court,  and  that  it  may  often  happen  that  immediate 
access  cannot  be  had  to  such  Judge.  It  is  therefore  provided 
by  the  Ordinance,  that  in  every  settlement  where  there  is  no 
Registrar  of  the  Supreme  Court,  if  such  affidavit  be  miade  as 
is  required  by  the  rules  of  the  Supreme  Court,  that  any 
person  is  intending  to  leave  the  Islands  of  New  Zealand,  i 
Resident  Magistrate  may  issue  a  warrant  imder  his  hand  for 
the  apprehension  of  such  person ;  and  if  such  person  shall  not 
give  security  to  the  satisfaction  of  the  Magistrate  to  abide 
the  result  of  an  application  to  be  made  to  a  Judge  of  the 
Supreme  Court  for  a  writ  of  arrest,  he  shall  be  kept  in 
custody  until  the  result  of  the  application  is  known.  But 
no  person  is  to  be  detained  in  custody  under'  such  a  warrant 
for  any  period  exceeding  three  calendar  months ;  and  within 
that  period  the  Magistrate  can  at  any  time  require  proof 
on  affidavit  that  due  diligence  has  been  used  to  obtain  the 
arrest ;  and,  in  default  thereof,  he  can  discharge  the  party. 
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§  1069.  The  provisions  of  "  The  Resident  Magistrates  Act  1868,  b.  20. 
Act,  1868/'  upon  the  subject  are  as  follows : — 

Whenever  there  is  a  distinct  constituted  under  the  Act  Where  no  Su- 
within  which  neither  a  Judge,  nor  a  Registrar,  nor  a  Deputy  offiw°B.M. 
Registrar  of  the  Supreme  Court  resides,  the  Resident  Magis-  ™»y  i"^  ^* 
trate  of  such  district  is  to  have  the  same  powers  in  all  cases 
as  the  Supreme  Court  to  grant  a  writ  of  arrest  for  the  Form  No.  118. 
purpose  of  holding  to  bail  a  defendant  who  is  about  to  quit 
the  Colony;   and  also  to  order  the  person  arrested  to  be 
discharged  from  custody,  or  the  bail  bond  to  be  given  up 
that  it  may  be  cancelled,  or  the  writ  of  arrest  to  be  set 
aside. 

§  1070.  It  is  provided  that  it  shall  not  be  necessary  to  No  gmnmons 
issue  a  writ  of  summons  in  the  Supreme  Court  (})  before  a  ^®^'®"*^' 
writ  of  arrest  may  be  granted  by  a  Resident  Magistrate. 

§  1071.  But  any  writ  of  arrest,  and  any  proceedings  Judge  of  Su- 
thereon  may  be  dealt  with  by  a  Judge  of  the  Supreme  Court,  S^^dea?  wUh 
as  though  such  writ  had  issued  from  that  Court.  writ. 

§  1072.  It  is  also  provided  that  the  rules  for  the  time  General  rules, 
being  in  force  for  regulating  the  practice  in  respect  of  writs 
of  arrest  issued  by  Judges  of  District  Courts,  are  to  apply 
to  writs  of  arrest  issued  by  a  Resident  Magistrate  under  the 
Act,  and  to  be  observed  accordingly. 

§  1073.  The  cases  in  which  the  Supreme  Court  and  its  Application 
Judges  have  power  to  grant  such  writ  of  arrest  are  those  i^and2  Vi  t 
mentioned  in  1  and  2  Vict.  c.  110,  §  3,  which,  as  applied  to  c  lie,  s.  8. 
the  Colony,  enables  a  Judge,  upon  an  affidavit  made  by  the  AiBdavit. 
plaintiff,  showing  to  the  satisfaction  of  the  Judge  that  he  has 
a  cause  of  action  against  the  defendant  to  the  amount  of 
£20  or  upwards,  or  has  sustained  damage  to  that  amount, 
and  that  there  is  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  the  Colony,  to  make  an  order  that 

(})  It  would  appear  doubtful  whether  a  writ  of  arrest  could  be  obtained 
unless  proceedings  had  been  prerioosly  taken  in  tame  Court. 
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the  defendant  bo  held  to  bail  for  such  sum^  not  exceeding 
the  amount  of  the  debt  or  damages,  as  shall  iqppear 
expedient. 

Order.  §  1074.  The  order  may  be  at  any  time  between  the 

conmiencement  of  the  action  (^)  and  the  final  judgment. 

Granting  writ  §  1075.  The  plaintiff  having  obtained  the  order  j  may  sue 
out  a  writ  of  capias  ad  respondendum,  commonly  called  a 
writ  of  arrest^  directed  to  the  Sheriff  to  arrest  the  defendant, 
who  is  to  remain  in  custody  till  either  he  has  given  a  bail 
bond  with  reasonable  sureties,  or  made  a  deposit  of  the 
amount  for  which  the  arrest  was  ordered,  together  with  j610 
for  costs. 

Bail  bond.  §  1076.  The  object  of  the  bail  bond  or  deposit  is  to  afford 

security  to  the  plaintiff,  that  afterwards,  namely^  within 
eight  days,  inclusive  of  the  day  of  arrest,  the  defendant  shall 
put  in  bail  to  the  action, — that  is,  procure  two  responsible 
persons  to  enter  into  a  recognizance,  engaging  that,  in  the 
event  of  judgment  being  given  against  him,  he  shall  either 
pay  the  debt  or  damages,  or  render  himself  to  prison  in 
satisfaction  thereof,  or  that  they  will,  themselves,  make  pay- 
ment thereof  on  his  behalf. 

Form  of  writ.  §  1077.  The  form  of  the  writ  of  capias  in  the  Supreme 
Form  No.  118.  Court  is  provided  in  the  Schedule  A.  to  the  General  Rules 
of  Procedure,  which  are  of  statutory  force;  and  rule  458 
provides  that  the  writ  may  be  issued  in  any  action  for  the 
recovery  of  money,  whether  within  the  Common  Law  or 
Continuance.  Chancery  jurisdiction  of  the  Court ;  and  that  it  shall  continue 
in  force  for  six  clear  calendar  months  after  the  date. 

Sapreme  §  1078.  In  other  respects,  the  practice  of  the  Supreme 

M  tf  ^"iu  o?  ^^^  ^  *°  holding  a  defendant  to  baU,  and  as  to  arrest  and 

arrest.  proceedings  connected  with  it,  is  the  same  as,  for  the  time 

being,  is  in  force  in  the  Court  of  Queen^s  Bench  in  Eng- 

0)  Vide  note  to  §  1070.  ~^ 
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land.  The  459th  rule  of  the  Supreme  Court  provides  that^ 
in  an  action  for  an  account^  it  is  sufficient  that  the  plaintiff 
should  swear  that  he  believes  that  a  particular  sum  at  least 
{i.e.,  not  less  than  £20,)  would  be  found  justly  due  to  him, 
if  a  balance  of  the  accounts  between  them  were  taken. 

These  observations  will  be  sufficient  to  indicate  the  juris- 
diction of  the  Supreme  Court  in  this  matter,  as  referred  to 
in  the  above  provisions  of  ''  The  Resident  Magistrates  Act, 
1868.^' 

§  1079.  The  rules  of  District  Courts,  which  it  is  enacted  Diafcrict  Court 
as  above  are  to  be  applicable  to  writs  of  arrest  issued  by  ^  ^^  ^^ J 
Resident  Magistrates,  will  be  found  at  large  in  the  Appendix  t^  -^.ct. 
(pp.  158,159). 

§  1080.  With  respect  to  the  time  of  the  continuance  of 
the  writ,  and  following,— in  matters  not  otherwise  provided 
for, — ^the  practice  of  the  Court  of  Queen^s  Bench  in  England, 
those  rules  will  be  found  to  correspond  with  the  rules  of  the 
Supreme  Court. 
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CHAPTER  X. 

THE  DUTIES  OF  VISITINa  JUSTICES. 

Nature  of  §  1081.  Visiting  Justices  are  Justices  of  the  Peace  to 

ge^rally.^     whom  it  is  specially  confided  to  inquire  into  and  report  upon 

the  condition  of  public  gaols  and  the  prisoners  therein,  and 

to  adjudicate  upon  cases  of  breach  of  discipline  duly  brought 

before  them. 

Their  appoint-  §  1082.  They  are  appointed  by  virtue  of  "The  Prisons 
Prisons  Ordi-  Ordinance/^  Sess.  VII.,  No.  7,  1846,  s.  9 ;  by  which  it  is 
nance,  1846,  enacted  that  it  shall  be  lawful  for  the  Governor  to  nominate 
and  appoint  one  or  more  Justices  of  the  Peace,  who  shall  con- 
sent thereto,  to  be  visitors  of  each  gaol  in  the  Colony.  In 
certain  Provinces,  which  formed  part  of  the  Province  of  New 
Munster,  this  power  of  the  Governor  has  devolved,  through 
Empowering  Ordinances,  upon  Superintendents  of  Pro- 
vinces. (See  Report  of  Commissioners  on  Prisons,  Appendix 
to  Journals  of  House  of  Ecpreseutatives,  1868,  A.  No,  12, 
p.  10,  and  A.  No.  12a.) 

Visiting.  §  1083.  Their  first  duty  is  to  visit  the  gaol  at  least  once 

a  month,  and  oftener  if  occasion  shall  require. 

Reports,  bow         §  1084.  They  are  bound,  once  at  least  in  every  quarter  of 
Sw  13.  *  year,  to  make  a  report  in  writing  to  the  Governor,  or  to  such 

oflScer  as  he  may  appoint  for  the  purpose. 

Subjects  w  §  1085.  Such  report  is  to  be  made  respecting  (1)  the  state 

^  ®  ^^'  and  condition  of  the  prison;  (2)  the  repairs,  additions,  or 
alterations  which  have  been  made  or  are  required ;  (3)  any 
abuse  which  they  may  have  observed,  or  of  which  they 
may  have  received  information,  in  the  management  of  the 
prison ;   (4)  the  general  state  of  the  prisoners  as  to  morals^ 
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discipline,  employment,  hard  labour,  and  the  obsenrance  of 
the  rules  in  force  for  the  time  being  for  the  government  of 
the  prison. 

§  1086.  The  right  of  the  Judges  of  the  Supreme  Court  Power  of 
to  visit  and  examine  gaols,  incident  to  their  ofSce,  is  expressly  oUiwJurticM 
reserved  by  the  Ordinance ;  and  moreover  a  right  is  given  to  ^  ▼i»it- 
any  Justice  of  the  Peace,  whenever  he  shall  think  fit,  to  enter 
and  examine  any  gaol. 

§  1087.    The  Visiting  Justices  are  empowered  by  the  Setting  pri- 
Ordinance  to  set  prisoners  sentenced  to  imprisonment  with-  ^ho"o^ot 
out  hard  labour,  to  work,  the  same  not  being  severe^  if  they  maintain 
do  not  mamtam  themselves. 

The  above  enumerated  duties  of  Visiting  Justices  are 
ministerial ;  but  they  have  moreover  important  duties  of  a 
judicial  character  to  perform. 

§  1088.  By  the  provisions  of  the  above-mentioned  Ordi-  GoTernor's 
nance,  taken  along  with  ''The  Secondary  Punishment  Act,  ^^q^J^jJJJ^* 
1854,'^  and  the  Amendment  Act  of  1863,  the  Governor  has  Prisons  Or- 
power  to  make  rules  and  regulations  touching  the  duties  of  Puni^ent^ 
the  officers  of  every  public  gaol ;  the  classification,  diet,  in-  Acts,  1854, 
struction  and  correction  of  the  prisoners  therein;  and  to 
prescribe  all  such  rules  as  may  be  necessary  for  the  good  dis- 
cipline of  the  gaol,  and  the  safe  custody  of  prisoners  therein  : 
and  may  enforce  a  penalty  not  exceeding  £20  for  the  breach 
of  any  such  regulation,  i}) 

The  regulations  with  respect  to  persons  under  sentence 
of  penal  servitude,  made  by  the  Govempr  under  the 
Secondary  Punishment  Acts, may  be  enforced  by  punishments, 
which  will  be  mentioned  hereafter,  much  more  serious  than 
can  be  awarded  in  respect  of  other  prisoners. 


(*)  Similar  powers  nrc  conferred  on  the  Judges  of  the  Supreme  Court  Trith 
respect  to  Debtors'  prisons. 

Hitherto  it  has  been  usnal,  vrith  respect  to  prison  regtilations  for  Criminals, 
to  make  separate  regulations  for  each  particular  gac^. 
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VISITING  JUSTICES. 


Extent  of 
punishment. 


§  1089.  With  respect  to  prisoners  under  conviction  for 
any  crime^  the  Prisons  Ordinance  gives  any  Visiting  Justice 
the  power  to  hear  and  determine — that  is,  in  the  ordinary 
course  of  law  relating  to  summary  convictions, — complaints 
touching  any  of  the  following  charges,  which  are  declared  to 
be  offences  under  the  Ordinance. 

(1.)  Disobedience  of  the  rules  and  regulations  of  the  prison 
— (and  the  Ordinance  will  apply  whether  the  rules  are  made 
under  the  Ordinance  or  the  Secondary  Punishment  Acta)  ; 

(2.)  Assaults  by  one  person  confined  in  gaol  upon 
another,  where  no  dangerous  wound  or  bruise  is  given ; 

(3.)  Profane  cursing  and  swearing ; 

(4.)  Indecent  behaviour ; 

(5.)  Irreverent  behaviour  at  the  ordinary  divine  service 
or  prayer; 

(6.)  Idleness  or  negligence  in  work ; 

(7.)  Wilfiil  mismanagement  of  work. 

In  respect  of  the  foregoing  offences,  the  Visiting  Justice 
may,  on  conviction,  sentence  the  offender  to  be  confined  in 
a  solitary  cell  on  bread  and  water  for  any  term  not  exceeding 
seven  davs. 


Repeated 
or  greater 
offences. 
Sec.  12. 


Kxtent  of 
punishment. 


§  1090.  Furthermore,  the  Ordinance  provides  that  if  any 
prisoner  under  sentence  for  any  crime  shall  be  guilty  of 
repeated  offences  against  the  rules  of  the  prison,  or  shall  be 
guilty  of  any  greater  offence  than  before  mentioned,  com- 
plaint may  be  made  to  two  or  more  Justices,  of  whom  a 
Visiting  Justice  may  or  may  not  be  one ; 

And  such  Justices  have  power  upon  oath  to  inquire 
into  and  determine  the  same,  (in  the  ordinary  course  of 
summary  convictions,)  and,  on  conviction,  to  order  the 
offender  to  be  punished  by  close  confinement  for  any  term 
not  exceeding  one  calendar  month,  or  by  personal  correction, 
in  cases  of  prisoners  convicted  of  felony  or  sentenced  to  haii 
labour. 


J^^^^y  §1091.  The  language  of   this  enactment  is   certainly 

Oiilinance  on  vaguc,  and  not  unlikely  to  cause  misapprehension. 

the  hist  point. 


DISCIPLINE,  ETC.  \C,  X.  'SSI 

In  the  first  place^  the  expression  '^  shall  be  guilty  of  any  Whafc  a 
greater  oflfenee  "  must  surely  mean  any  greater  oflFence  of  a  "^^*^m 
similar  kind ;  for  if  the  Justices  were  to  proceed  under  this 
section  to  deal  with  a  case  of  a  grave^  indictable^  or  otherwise 
punishable  offence^  committed  in  the  prison^  they  might 
thereby  defeat  justice^  as  no  person  can  be  twice  punished 
for  the  same  offence.  It  is  therefore  only  in  cases  where^  on 
full  investigation  of  the  circumstances  beforehand,  they 
have  reason  to  believe  that  the  maximum  punishment  men- 
tioned in  the  section  would  be  sufficient,  that  they  ought  to 
proceed  under  the  Ordinance;  leaving  graver  cases  of 
offences  punishable  otherwise  than  under  prison  regulations, 
to  be  disposed  of  in  the  ordinary  course  of  law. 

Secondly,  the  phrase  '^  personal  correction,^^  undefined  Personal 
and  unlimited,  leaves  it  very  doubtfol  what  species  and  ^"**^**"** 
amount  of  punishment  can  be  safely  awarded. 


§  1092.  Such    is    the    extent    of   punishment,    besides  Rules  for  penal 

serritude 
prisoners. 


enforcing  penalties  not  exceeding  £20,  directed  by  the  prison  "*'^""^® 


rules,  which  can  be  awarded  summarily  to  persons  under 
sentences  of  imprisonment  with  or  without  hard  labour; 
and  to  such  punishment  prisoners  sentenced  to  penal  servi- 
tude also  are  apparently  liable.  But  with  respect  to  such 
last-mentioned  convicts,  the  Governor,  besides  keeping  them 
under  a  different  discipline,  is  empowered  to  make  prison 
regulations,  enforceable  on  summary  conviction  by  severer 
penalties  than  the  above. 

§  1093.   By  "  The  Secondary  Punishment  Act,   1854,  Punishment 
Amendment  Act,  1863,^'  the  provisions  of  the  amended  Act  gfli*^^ 
in  this  matter  arc  repealed,  and  power  is  given  to  the  Punishment 
Governor  to  make  rules  for  the  employment,  safe  custody,  ^^^*  ^®^' 
management,  and  discipline  of  convicts  under  sentence  of 
penal  servitude,  and  to  enforce  the  observance  of  them  by  any 
of  the  following  punishments, — 

(1.)  Solitary  confinement  for  any  period  not  exQ^^ng  a 
xnQQtb  At  one  time ; 
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(2.)  Solitary  confinement  for  three  months^  in  periods  of 
one  months  at  intervals  of  at  least  one  month  each  ; 

(3.)  Placing  in  irons  ; 

(4.)  Whippings  not  exceeding  fifty  lashes  at  one  time ; 

(5.)  Imprisonment^  not  exceeding  twelve  months  ia 
addition  to  the  original  sentence ; 

(6.)  Such  other  discipline  as  may  be  prescribed  in  that 
behalf. 


Penalties  on 
other  penons 
under  Ordi- 
nance. 
Sect.  15, 16. 


§  1094.  The  Prisons  Ordinance  inflicts  penalties  not 
exceeding  £20^  upon  persons  bringing  or  attempting  to  bring 
wine^  spirits^  or  fermented  liquor  into  any  gaol^  to  be  recovered 
in  a  summary  way;  and  further^  there  is  an  enactment 
therein  making  it  felony  to  do  certain  things^  or  use  any 
means^  in  order  to  aid  and  assist  prisoners  in  escaping. 

But  with  respect  to  these  matters^  Visiting  Justices  have 
no  special  duties  difiering  from  those  of  other  Justicetj 
except  to  report  them  in  their  quarterly  reports. 


Commnni- 
eating  with 
prisonen  un- 
der sentence. 


§  1095.  By  "  The  Gaolers  and  Prisoners  Act,  1869," 
s.  3,  the  following  are  created  offences  under  the  Act : — 

(1.)  Holding  communication  with  any  prisoner  under- 
going sentence. 

(2.)  Delivering  or  in  any  manner  attempting  to  deliver 
or  causing  to  be  delivered  to  such  prisoner,  or  introducuD|; 
or  causing  to  be  introduced  into  any  public  gaol,  any 
money,  article  of  clothing,  letter,  tobacco,  or  any  other 
article  or  thing  whatsoever  not  allowed  by  the  rules  or  regu- 
lations of  the  gaol  in  force,  for  the  classification,  diet,  instruc- 
tion, treatment,  correction,  and  safe  custody  of  the  prisoners 
therein. 

(3.)  For  any  such  purposes  lurking  or  loitering  about 
any  road  or  other  public  works  in  which  prisoners  may  be 
employed,  or  about  any  gaol  in  which  prisoners  may  be 
confined. 

(4.)  Delivering  to  any  person  anything  as  aforesaid, 
for  the  purpose  of  being  conveyed  to  such  prisoner. 

(5.)  ^ecretiuj^  or  leaving  about  any  place  any  such 
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for  the  purpose  of  being  found  or  received  by  any  such 
prisoner. 

For  any  of  which  offences  any  person  may  be  appre- 
hended^ without  warrant,  by  any  constable  or  by  any  person 
having  charge  of  such  prisoners,  and  detained  in  custody 
until  he  can  be  brought  before  any  Resident  Magistrate,  or 
two  or  more  Justices  of  the  Peace,  who  shall  have  power  to 
hear  and  determine  such  offence,— 

And,  upon  conviction,  may  inflict  upon  such  offender  a  Pesftlty. 
penalty  not  exceeding  £30,  and  in  default  of  payment,  or  in 
the  discretion  of  the  Resident  Magistrate  or  Justices  of  the 
Peace,  may  imprison  and  keep  him  to  hard  labour  for  a 
period  not  exceeding  three  months. 

Any  person  loitering  about  any  such  public  gaol,  road,  Loiterert. 
or  works  as  aforesaid,  who  refuses  or  neglects  to  depart 
therefirom,  upon  being  duly  warned  by  any  constable,  gaoler^ 
warder,  or  authorized  person,  so  to  do,  is  to  be  deemed  to  be 
lurking  or  loitering  about  such  place,  for  the  purposes  afore- 
said. 

§  1096.  By  the  same  Act,  section  2,  any  prisoner  removed  PriBonert  in 
by  a  gaoler  under  any  order  of  a  Judge  of  the  Supreme  Court  ^oipital. 
from  any  goal  to  any  hospital  or  infirmary,  in  case  of  illness, 
shall  be  deemed  to  remain  in  the  lawful  custody  of  the  gaoler ; 
who,  under  a  like  order,  shall  have  power  to  remove  him  from 
such  hospital  or  infirmary  to  any  gaol  under  his  control  and 
management. 

§  1097.  There  is  only  one  other  duty  of  Visiting  Justices  Power  to 
to  which  it  is  necessary  to  advert.  w^wto^^her 

(1.)  The  Governor  is  empowered  in  cases  where  a  gaol  gaol  on  emer- 
wants  repairs,  or  is  to  be  rebuilt,  or  where  disease  has  broken  ^j^Tgeo.  17. 
out  in  it,  or  it  is  overcrowded,  or  for  carrying  out  the  pur-  Under  what 
poses   of  the  Prisons  Ordinance,  to  order  the  removal  of 
debtors  and  prisoners  to  some  other  gaol  to  be  appointed  by 
him ;  and  when  the  gaol  is  again  fit  for  their  reception,  they 
must  be  removed  back. 

(2.)  In  any  of  the  cases  above  mentioned^  or  upon 
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Terms  of        emergency^  when  it  is  necessary  that  such  a  removal  should 
Sec.  19.  *^c  place  before  an  order  can  be  procured  from  the  Gover- 

nor^ the  Visiting  Justices  may  issue  an  order  to  the  keeper 
of  the  gaol  to  remove  such  debtors  and  prisoners  to  such 
other  gaol  or  place  of  confinement  within  his  jurisdiction  as 
shall  be  specified  in  such  order^  subject  to  the  same  restric- 
tions as  to  duration  as  is  required  in  case  of  an  order  by 
the  Governor. 
NotioeiheMof.  (3.)  Such  order  of  the  Visiting  Justices^  together  with  a 
report  of  the  causes  thereof^  is  forthwith  to  be  notified  to  the 
Governor  and  to  the  Sheriff  of  the  district. 


Misoondnct 
of  priBoners 
daring 
remonJ. 


§  1098.  The  Governor  has  power  under  "  The  Prisoners' 
Removal  Act^  1866^'^  to  direct  the  removal  of  any  prisoner 
from  any  gaol  or  hulk  to  any  other  gaol  or  hulk  within  the 
Colony ;  and  when  received  into  a  prison  by  removal^  any 
prisoner  may  be  punished  under  the  rules  in  force  there, 
for  any  misconduct  which  he  may  have  committed  in  the 
course  of  such  removal,  or  within  forty-eight  hours  before 
the  commencement  of  the  same. 


Delegation 
of  powers. 


§  1099.  The  Grovernor  in  Council  may,  from  time  to 
time,  delegate  the  power  just  mentioned  to  Superintendents 
of  any  Province  to  be  exercised  within  such  Province  and 
not  elsewhere;  and  may,  from  time  to  time,  rescind  any  such 
delegation. 
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CHAPTER  XI. 

THE    OFFICE,    APPOINTMENT,    POWERS,   AND    DUTIES 

OF  CORONERS  GENERALLY. 

§  1100.  The  oflSce  of  Coroner  in  England  is  one  of  great  The  office  of 
antiquity.  The  Judges  of  the  Court  of  Queen^s  Bench  are  England. 
ex  officio  Coroners ;  the  Chief  Justice  being  the  Chief 
Coroner  of  England,  and  the  Puisn^  Judges  "  Sovereign 
Coroners/'  There  are  also  Coroners  by  special  charter,  by 
commission,  and  by  prescription ;  but  the  ordinary  Coroners 
of  counties  in  England,  are  persons  possessing  certain  quali- 
fications, who  are  elected  to  the  office  by  the  freeholders  of 
each  county.  They  hold  their  office  for  life,  subject  to 
removal  for  misconduct,  or  on  appointment  to  an  inconsis- 
tent office,  such  as  that  of  Sheriff :  and  the  office  does  not 
expire  on  the  demise  of  the  Sovereign. 

§  1101.  In  New  Zealand,  the  appointment  of  Coroners,  The  (N.Z.) 
their  office,  duties,  and  proceedings,  are  now  regulated  by  1507°^"      ' 
"  The  Coroners  Act,  1867,''  which  consolidated  and  amended 
the  Acts  previously  in  force  in  the  Colony  on  the  subject : 
and  under  that  Act  the  powers  and  duties  of  Coroners  are  not 
identical  with  those  of  English  Coroners. 

§  1102.  As  no  allusion  is  made  in  this  Act  to  the  Judges  Jadges  of  Su« 
of  the  Supreme  Court;   and  as  each  of  those  Judges  byj*^^^*"* 
virtue  of  "  The  Supreme  Court  Act,  1860,"   (s.  16,)  may  Coroners, 
exercise,  within  his  own  judicial  district,  all  the  jurisdiction 
and  powers  which  are  possessed  by  any  one  or  more  Judges 
of  any  of  the  enumerated  English  Courts,  (of  which  the 
Comi;  of  Queen's  Bench  is  one,)  it  would  appear  that  each 
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Judge  of  the  Supreme  Court  is  ex  officio  principal  Coroner 
within  his  own  judicial  district.  (^) 


Coroners 
appomted 
Miore  Act. 
Sec.  8. 

Jurisdiction 

throughout 

Colony. 


§  1103.  The  Act  of  1867,  (s.  3,)  provides  that  all  Coroners 
duly  appointed  before,  and  acting  as  Coroners  at  its  com- 
mencement, (1  Nov.,  1867,)  shall  be  deemed  to  have  been 
appointed  under  the  Act,  and  (although  they  must  have  been 
originally  appointed  for  particular  districts)  shall  have  juris- 
diction throughout  the  Colony. 


Appointment,        §  1104.  Under  this  Act  Coroners  are  appointed  by  the 

jurisdict^n      Governor,  in  the  name  and  on  behalf  of  the  Queen.     Their 

under  Act.      appointment  is  made  by  warrant  under  the  hand   of  the 

Governor :  they  have  jurisdiction  throughout  the  Colony  :  and 

the  tenure  of  their  office  is  duriug  the  Governor's  pleasure. 

Oath  of  office.        §  1105.  Every  Coroner  appointed  under  the  Act  mnsti 

FnnNo  110  ^^^^  proceeding  to  discharge  the  duties  of  Coroner,  take 

an  oath  that  he  will  well  and  faithfully  execute  the  duties  of 

his  office :   and  any  Justice  of  the  Peace  has  authority  to 

administer  such  oath. 


Deputy  §  1106.  In  order  to  provide  for  the  performance  of  the 

Appointment   dutics  of  the  officc,  in  case  of  the  illness  of  a  Coroner,  or  of 

and  powers,     jjjg  unavoidable  absence  from  his  usual  place  of  residence,  the 
Sec.  6.  '^  ' 

(})  Although  it  is  improbable  that  a  Judge  of  tlio  Supreme  Court  should 
— except  under  Tcry  peculiar  circumstances — be  called  upon  to  act  as  a 
Coroner,  it  seems  important  to  remark  the  difference  between  the  powers  and 
duties  of  such  a  Coroner  and  those  of  a  Coroner  appointed  under  the  Colonal 
Act.  In  the  first  place,  the  Coroners  appointed  under  the  Act  hare  jurisdie- 
tion  throughout  the  wliolo  Colony,  whereas  the  Supreme  Court  Judge  (though 
he  has  jurisdiction  along  with  others  throughout  the  whole  Colonj)  has  the 
powers  of  the  whole  Court,  or  of  a  single  Judge  of  any  Court  acsiing  al<nie, 
only  within  his  own  judicial  district.  In  the  second  place,  it  would  appear 
that  the  Judge's  powers,  as  Coroner  in  New  Zealand,  are  the  same  as  tliose  of 
the  Coroner- Judges  in  England  ;  whereas  the  Coroners  appointed  or  acting  in 
New  Zealand  under  the  Act  of  1867,  are  not,  like  those  under  the  Act  id 
1858,  clothed  with  all  the  powers  and  made  subject  to  all  the  duties  and 
responsibilities  of  Coroners  in  England,  but  are  invested  witli  a  special 
statutory  jurisdiction,  differing  in  some  respects  from  that  of  the  "Wrigliili 
Coroners. 
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Governor  has  power  to  appoint  a  Justice  of  the  Peace  to  be  Fonn  No. 
Deputy  to  any  Coroner,  and  to  act  in  such  case ;   and  the  ^^' 
Deputy  so  appointed  has,  during  the  time  he  so  acts,  all  the 
powers,   jurisdiction,    privileges,   and  emoluments,  and   is 
bound  to  perform  all  the  duties,  and  is  subject  to  all  the 
responsibilities,  of  the  Coroner. 

§  1107.  The  duration  of  the  powers  of  the  Deputy  Coroner  Duration  of 
is  expressly  fixed  by  the  Act.  (^)     In  the  case  of  illness  he  is  g^.^^*'*' 
to  act  from    such   day  as  the   Coroner,  or — if  he  is  in- 
capacitated— his  medical  attendant,  shall  certify  under  his 
hand  to  such  Deputy  Coroner  that  he  is  ill,  and  unable  to 
perform  the  duties ;    and  in  case  of  absence,  from  such  day 
as  the  Coroner  shall  certify  to  his  Deputy  that  he  is  about  Certifloatei. 
to  be  absent  from  his  usual  place  of  residence ;  and  in  either   ^"^  ^' 
case  the  Deputy  must  cease  to  act  as  such,  on  the  day  on 
which  he  shall  receive  from  the  Coroner  a  certificate  under 
his  hand  to  the  effect  that  he  has  resumed  his  duties.  (2) 

§  1108.  Although   every  Coroner  is  empowered  to  act  Distance 
throughout  the  whole  Colony,  yet  he  is  not  obliged  to  hold  ^^^^""^ 
any  inquest  at  a  greater  distance  than  twenty  miles  from  his  required, 
residence ;   and  a  Deputy  Coroner  is  not  obliged  to  hold  an  ^* 
inquest  more  than  that  distance  from  the  principal  Coroner's 
residence. 

§  1109.  In  order  to  provide  for  cases  of  emergency,  or  Case  when  any 
where  there  is  no  Coroner,  or  Deputy,  entitled  to  act,  within  l^^  ™*^ 
twenty  miles,  it  is  further  enacted,  that  whenever  it  shall  be  Sec.  12. 
fit  that  an  inquest  shall  be  held,  and  no  Coroner  or  Deputy 

Q)  It  would  appear  that  the  Deputy  Coroner,  unlike  the  principal,  may 
act  without  taking  any  oath  of  office — his  oath  of  Justice  of  the  Peace  being 
probably  deemed  sufficient. 

0  It  seems  clear,  from  the  language  of  the  Act,  that  the  duties  of  the 
Deputy  Coroner  commence  from  the  day  when  the  certificate  is  given,  and 
not  from  the  first  day  of  illness  or  absence :  and  it  would  seem,  therefore,  that 
if  after  giving  a  certificate  that  he  was  about  to  be  absent  from  his  usual  place 
of  residence,  the  Coroner  should  remain  at  home,  the  Deputy  would  still  be 
the  proper  person  to  act,  (as  if  the  principal  were  unavoidably  absent,)  until 
he  received  a  certificate  of  the  resumption  of  his  duties  by  the  Coroner. 
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of  any  Coroner  {^)  shall  be  present  within  twenty-four  hoan(^ 
to  hold  such  inquest^  any  Justice  of  the  l?eace  may  hoU 
such  inquest  and  shall  have  full  authority,  in  respect  thereof 
to  exercise  all  the  powers  and  jurisdiction  vested  in  Conmai 


uoroii6n 
ex  qffleio 
Jostioes. 
Sec  8. 

Subjeotfl  of 

juxi8dicii(»i. 

Ibid. 


Deaths. 


§  1110.  Every  Coroner  is  made  by  virtue  of  his  otSoet 
Justice  of  the  Peace  for  New  Zealand.  (^) 

§  1111.  The  special  subjects  concerning  which  Coronen 
in  New  Zealand  have,  under  the  Act,  jurisdiction  to  inqnin^ 
and  to  which  it  would  appear  that  their  jurisdiction  is  oofr 
fined,  are  as  follows  : — 

(1.)  The  manner  of  the  death  of  any  person  (a)  whoi 
slain  or  drowned ;  or  who  dies  {b)  suddenly,  or  (<) 
in  prison,  or  (^  while  detained  in  any  lanatk 
asylum ;  and  whose  body  shall  be  lying  dead. 
(2.)  The  cause  and  origin  of  any  fire  whereby  uj 
building,  ship,  or  merchandise,  or  any  stack  cf 
com,  pulse,  or  hay,  or  any  growing  crop,  shall  le 
destroyed  or  damaged. 


Powers  in  re-         §  1112.  In  respect  to  all  inquiries  into  the  matters  above 

■^thereof,  mentioned.  New   Zealand   Coroners   have  all   the   powers 

authority,  and  jurisdiction,  which  on   the   1st   NovembOi 


Fires. 


Q)  That  is,  a  Deputy  entitled  to  act,  and  therefore  haying  a 
Dlness  or  intended  absence  of  the  principal  Coroner. 

(^  It  is  not  quite  clear  from  what  point  the  twenty-four  hours  an  to  ht 
counted :  whether  it  is  the  time  at  which  the  fact  occurred,  which  nmket  tht 
inquest  proper,  or  the  time  of  the  discovery  of  it, — for  instance,  whether  fthi 
time  or  probable  time  of  the  death,  or  the  time  of  the  discoTery  of  Uw  bod|fi 
should  be  the  point  from  which  the  twenty-four  hours  should  be  calculated. 
It  would  seem  the  more  reasonable  inter|)retation  to  hold  that  twen^lbv 
hours  are  to  be  allowed  to  elapse  after  the  necessity  of  an  inquest  has  become 
apparent,  before  a  Justice  can  interfere  :  but  this  might  lead  to  Berioua  incoD- 
Tenience  in  cases  where  a  body  is  found  in  a  state  of  already  adTanoed 
decomposition,  and  when  the  lapse  of  twenty-four  hours  might  inal:e  the 
means  of  identification,  or  tlio  discovery  of  the  cause  of  death,  much  moio 
difficult,  if  not  impossible.  In  such  cases  it  might  be  desirable  that,  in  tin 
meantime,  medical  witnesses  should  be  procured  to  examine  the  body,  aad 
prevent  the  loss  of  material  evidence  as  to  the  cauisc  of  deatlL. 

O  In  England,  Coroners  are  by  the  common  law  ex  officio  Magiotiata 
and  Conservators  of  the  Peace. 
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1867,  belonged  by  law  to  the  office  of  a  Coroner  in  England, 
except  in  so  far  as  the  same  are  yaried  by  the  Act,  or  are 
inconsistent  with  it. 

§  1113.  Moreover,  Coroners  have  the  same  power  given  Power  of 
to  them  to  punish  persons  for  wilful  misbehaviour  or  wilful  P^^^^  ^o' 

.         o  -I-  o    y  misbehayiour. 

interruption  of  the  proceedings  of  the  Court,  as  a  Justice  of  Sec.  8. 
the  Peace  had  at  the  commencement  of  the  Act,  or  may 
thereafter  have  by  law  in  New  Zealand.  (^) 

(1.)  Now,  by  ^'The  Justices  of  the  Peace  Act,  1866,'^  in  what  <»»•. 
8.  141,  special  provision  is  made  for  enabling  a  Justice  of  the 
Peace  acting  in  civil  or  criminal  proceedings  to  punish 
summarily  any  person  who  "  shall  wilfuUy  insult  him,'^  or 
shall  ''  wilfully  interrupt  the  proceedings  of  the  Court,''  or 
'^  be  guilty  in  any  other  manner  of  any  wilful  contempt  ;'* 
and  it  may  be  presumed  that  all  such  cases  are  to  be  con- 
sidered cases  of  '^  wilful  misbehaviour  or  interruption''  under 
the  Coroners  Act. 

(2.)  The  proper  mode  of  proceeding,  as  pointed  out  by  Mode  of 
the  Justices  Act,  (and  which  it  would  seem  the  Coroners  P«x^««ding. 
should  follow,)  would  be  for  the  Coroner  to  order  an  officer, 
with  or  without  the  assistance  of  some  other  person,  to  take 
the  offender  into  custody,  and  detain  him  till  the  rising  of 
the  Court. 

(3.)  Before  the  rising  of  the  Court,  the  Coroner  may,  if  Imprisonment 
he  then  think  fit,  issue  a  warrant  under  his  hand  and  seal  to  ^     jj   loj 
commit  the  offender  to  prison  for  any  term  not  exceeding 
fourteen  days ;  or  he  may  impose  a  fine  not  exceeding  £10, 
and  in  default  of  payment  thereof  commit  the  offender  to  Form  Ko.  122. 
prison  for  any  time  not  exceeding  fourteen  days,  unless  the 
fine  shall  be  sooner  paid. 

§  1114.  Coroners  are  not  civilly  liable  at  law  for  any  act  Idabilitiet  of 
done  by   them  in  their  judicial   capacity;    and  they  are^**"**"' 
criminally  responsible  only  in  cases  of  corrupt  or  wanton 
misconduct. 

0)  The  powers  of  Coroners  in  England  to  commit  or  fine,  except  for  con- 
tempt of  process  of  the  Court,  is  doubtful. 
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Cases  when  §  1115.  By  far  the  most  important  duties  of  a  Coroner 

iurisdSioT  *^^  those  which  pertain  to  the  holding  of  inquests  in  cases  of 
deaths.  The  cases  of  this  sort  in  which  he  has  juTisdiction 
to  inquire  in  New  Zealand^  enumerated  in  '^  The  Coronen 
Act,  1867/^  (s.  8^)  are  as  to  '^  the  manner  of  the  death  of 
any  person/' 

(1)   who  is  slain,  or  (2)  drowned;    or  (3)   who  died 
suddenly,  or  (4)  in  prison,  or  (5)  while  detained 
in  any  lunatic  asylum ; 
and  whose  body  shall  be  lying  dead. 

suit.  4  Ed.  I.  §  1116.  The  mode  of  proceeding  in  cases  of  unnatural  a 
violent  death,  was  specifically  pointed  out  by  a  Statute  of  as 
early  date,  viz.,  the  4  Ed.  1.  c.  2 ;  but  inasmuch  as  that  Act 
was  merely  directory,  and  portions  of  it  have  become  obsolete 
in  England,  and  other  portions  are  inapplicable  here,  it  it 
deemed  unnecessary  to  refer  specifically  to  its  provisions. 

Notioe  to  The  Coroner  is  not  ex  officio  bound  to  act  until  he  hii 

^^^^'  been  sent  for ;  and  it  would  appear  that  the  proper  peison 
to  give  him  notice  is  a  peace  officer  of  or  near  the  place 
where  the  death  has  taken  place  or  the  dead  body  is  found. 

By  whom  §  1117.  The  proper  course,  therefore,  on  the  discovery  of 

•^^•^  such  death  or  dead  body,  where  circumstances  will  permit,  ii 

for  the  person  discovering  it  to  give  notice  to  a  peace  officer, 
and  for  the  peace  officer  to  give  notice  to  the  Coroner ;  but 
it  would  seem  that  the  Coroner  would  not  be  acting  illegallyi 
if  he  proceeded  upon  his  own  knowledge  or  upon  the  informa- 
tion of  a  private  person. 

In  what  (Met  §  1118.  It  is  to  be  remarked,  however,  that  the  Coroner 
^'uf  hSdT^  is  not  justified  in  holding  an  inquest  in  every  case  of  sudden 
death,  but  only  in  cases  where  there  are  fair  grounds  tat 
suspecting  that  the  death  was  not  attributable  to  natural 
causes;  and  the  Court  of  Queen's  Bench  in  England  has 
f^nim^tdverted  severely  upon  the  conduct  of  Coroners,  ai 
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highly  illegal^  when  they  have  obtruded  themselves  into 
private  families^  to  examine  into  the  cause  of  deaths  without 
any  reasonable  ground  for  supposing  that  the  death,  though 
sudden,  was  other  than  natural. 

§  1119.  The  Coroncr^s  inquisition  can  proceed  only  ^'upon  Bodrimist  be 
view  of  the  body  *^  [super  visum  corporis)  :  therefore,  before  P^^o^^^^^We. 
the  Act  of  1867,  there  could  be  no  inquest  where  no  body 
was  found,  or  where  the  body  was  so  putrefied  that  no  view 
would  be  of  use — at  least  without  a  special  commission  for 
the  purpose ;  and  the  Act  specially  applies  (s.  8)  to  the  cases 
enumerated,  when  the  body  "  shall  be  lying  dead/'  When 
a  person  is  missing,  and  there  are  grounds  for  suspecting 
that  he  has  been  killed  or  illegally  dealt  with,  or  when  a 
body  has  become  so  putrefied  that  a  view  would  be  useless, 
the  ordinary  Magistrates  are  the  proper  persons  before  whom 
proceedings  should  be  instituted,  in  the  ordinary  manner. 

§  1120.  Those  who  first  see  a  dead  body  under  circum-  Finding  body, 
stances  proper  to  excite  suspicion,  ought,  except  in  cases  of  1^^***^^ 
necessity  or  emergency,  to  refrain  from  touching  or  inter- 
fering with  it,  or  doing  anything  which  might  affect  the 
subsequent  inquiry  respecting  it;  but  they  may  with  pro- 
priety take  any  step  which  would  protect  it  in  the  place, 
position  and  condition  in  which  it  was  found,  till  notice  had 
been  given  to  a  constable  or  the  Coroner. 

§  1121.  To  bury  a  body  found  under  such  circumstances.  Burial  and 
without  giving  notice  to  the  peace  officers  or  Coroner,  is  a  «^^™ation. 
punishable  office;  and  in  England,  townships  are  liable  to 
be  amerced  if  they  allow  a  body  to  be  buried,  before  putre- 
faction, without  sending  for  the  Coroner. 

If  the  body  of  a  person  suspected  to  have  died  from  other 
than  natural  causes,  has  been  buried  before  the  Coroner  has 
received  notice,  he  may  order  it  to  be  exhumed  for  the  pur-  (i)Fonn  No. 
poses  of  the  inquest,  within  such  time  after  the  death  as  to  ^^*' 

Q)  The  forms  in  this  chapter  numbered  with  an  asterisk  refer  to  the 
number  in  the  Formukry  of  the  forms  taken  from  the  Schedules  of  "  The 
Coroners  Act,  1867." 
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Form  No. 
124*. 


make  such  a  step  reasonable;  and  in  cases  where  a  fint 
inquisition  has  proved  insufficient^  he  may  cause  the  body  to 
be  taken  up  again  within  a  reasonable  time.  At  the  oon- 
elusion  of  the  inquiry  or  before  a  necessary  adjournment, 
the  Coroner  may  issue  his  warrant  directing  that  the  body 
shall  be  buried. 


Medical 
examination. 
Fonn  No. 
124a. 


Sec.  22. 


§  1122.  In  all  cases  where  the  cause  of  death  is  not  very 
apparent^  it  is  most  desirable  that  competent  medical  me& 
(who  from  reading  and  experience  ought  to  know  the  most 
proper  course  to  be  adopted  for  ascertaining  the  facts  and 
phenomena  most  likely  to  throw  light  upon  the  cause  and 
circumstances  of  the  deathj  should  have  the  earliest 
opportunity  of  making  a  proper  examination  of  the  body,  fcr 
the  purpose  of  giving  evidence  at  the  inquest.  In  many 
cases  it  is  desirable  that  a  regular  post  mortem  examination 
and  dissection  should  be  made ;  and  it  will  be  seen  hereafter 
that  the  Coroner  may  order  such  examination;  and  in 
certain  cases^  the  Jury  at  the  inquest  may  demand  that  such 
an  examination  shall  be  made  by  duly  qualified  persons 
named  by  themselves.  When  the  Coroner  is  duly  informed 
of  the  deaths  he  proceeds  to  summon  a  Jury  and  to  hold  an 
inquisition. 


Deaths  in 
prison. 


§  1123.  In  every  case  of  a  death  in  prison^  an  inquest 
ought  to  be  held ;  and  the  gaoler  is  bound  to  give  notice  to 
the  Coroner  before  the  body  is  buried,  and  is  liable  to 
punishment  if  he  fail  to  do  so. 


Sabjects  of 
inquiry  at 
inquest. 


§  1124.  The  matters  to  be  inquired  into  at  the  inquisition 
generally,  as  partly  indicated  by  the  Statute  of  Edward,  are 
as  follows :  the  identity  of  the  dead  person ;  the  place  of 
death ;  and  if  the  body  was  brought  to  the  place  where  it 
is  lying,  how,  whence,  and  by  whom  it  was  brought ;  whether 
any  person  was  present  at  death ;  who,  if  any,  was  culpable 
"  either  of  the  act  or  of  the  force ;  ^^  and  whether  he  fled 
for  it ;  what  wounds  or  marks  there  are,  and  the  length, 
breadth,  and  deepness  thereof,  and  in  what  part  of  the  body 
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they  are,  and  how  many  wonnds  were  given;  and  if  any 
person  be  found  culpable,  then  what  goods  he  has,  and  what 
lands,  and  what  is  the  value  of  them. 

§  1125.  It  was  in  former  times  the  law  in  England,  that  BoodancU 
the  Coroner's  Juries  should  .find  what,  if  any,  personal  ^^ 
chattel  was  the  immediate  and  accidental  occasion  of  the 
death,  and  the  value  of  such  chattel,  which  was  forfeited  to 
the  Crown  to  be  distributed  to  pious  uses,  and  was  called  a 
deodand.  But  deodand^. were  abolished  in  England  by  the 
Statute  9  and  10  Vict.  c.  62 ;  and  that  Act  was  adopted  in 
New  Zealand  by  ''  The  English  Acts  Act,  1854.'' (i) 

K  any  person  be  found  culpable  by  the  Jury  at  the  in- 
quisition, he  is  to  be  committed  to  gaol,  or  held  to  bail,  by 
the  Coroner,  as  hereinafter  mentioned. 

Such  being  the  general  outline  of  the  preUminaries  and 
objects  of  an  inquest,  the  practical  steps  concerning  it  will 
be  now  detailed. 


PRELIMINARY    PROCEEDINGS  :    SUMMONING  JURY. 

§  1 126.  The  Coroner  having  received  notice  of  the  finding  Commonce- 
of  a  dead  body,  or  of  a  death  under  circumstances  which  ^^^^P'^ 
render  an  inquest  desirable,  ought  to  proceed  to  the  place  Coroner, 
where  the  body  is,  and  take  immediate  steps  for  holding  the 
inquest. 

§  1127.  As  the  holding  of  the  inquest  is  a  judicial  act,  it  Inquest  not  on 
ought  not  to  take  place  on  Sunday.  Sunday. 

§  1128.  The  inquest  should  be  holdcn  at  the  nearest  con-  Place  of 
venient  place  to  that  where   the  body  is  :   but   it  is  not  ^<*^^"«' 
absolutely  necessary  that  it  should  be  held  at  the  place  where 
the  bodv  is  viewed. 

§  1129.  Every  person  holding  a  publican's    license  is  Public  liouse. 
obliged,   (by  section  17  of  the  Act,)  under  a  penalty  not^®*^'^^' 

(})  It  would  appear,  therefore,  to  hare  been  unueceMarj  for  the  New 
Zealand  Legislature  diroctlj  to  aboliBh  deodands,  as  has  been  done  hy  the 
9th  section  of  the  Act  of  1867. 
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Summoning 

Juiy. 

Form  Ko.  125. 


Sec.  10. 


Precept,  to 
whom. 


Contenta— 
number. 


I>eathin 
prison. 


exceeding  £o,  to  receive  into  his  house  any  dead  body 
which  may  be  brought  to  it  for  the  purpose  of  an  inquest 
being  held  thereon^  at  the  request  of  any  Justice  of  the 
Peace  or  constable;  and  such  person  is  entitled  to  receive 
a  sum  of  £1  for  every  such  dead  body  so  received,  to  be  paid 
out  of  any  money  appropriated  for  the  purpose. 

§  1130.  Having  resolved  when  and  where  the  inquest  is 
to  be  held,  the  Coroner  is  to  proceed  verbally  to  summon, 
(sec.  10,)  or  to  issue  his  precept  to  sutnmon  a  Jury ;  and  if  he 
neglects,  or  is  remiss  in  doing  so,  he  is  liable  to  punishment 

The  Act  of  1867  expressly  provides  that  inquests  and 
inquiries  shall  be  taken  and  made  by  jurors  of  the  same 
number  and  description  as  before  the  Act  came  into  ope- 
ration. 

(1 .)  The  precept,  it  would  seem,  ought  to  be  directed  to 
the  constable,  or  to  constables  acting  in  the  neighbourhood 
of  the  place  where  the  body  is. 

(2.)  It  should  direct  the  constable,  or  constables,  to 
summon  a  certain  number,  not  being  less  than  twelve ;  for 
the  verdict  must  be  the  verdict  of  twelve  at  least.  (}) 

(3.)  When  the  death  takes  place  in  prison,  it  seems 
doubtful  whether  the  Jury  ought  not  to  be  composed  of  six 
prisoners  and  of  six  honest  and  lawful  men  of  the  neighbour^ 
hood ;  for  although  the  Statute  4  Geo.  IV.  c.  64,  s.  11,  pro- 
vided that  prisoners  should  no  longer  be  put  on  such  Juries, 
it  can  hardly  be  said  that  the  Act  was  one  which  is  applicable 
to  New  Zealand.  (-) 

(^)  In  thinly  populated  districts  of  the  Colonj,  it  has  sometimes  been  fotmd 
impracticable  to  get  twelve  jurors  together  to  view  a  body,  and  hold  aa 
inquest ;  and  in  some  cases  the  form  of  holding  an  inquest  and  returning  ft 
rerdict,  with  a  signed  inquisition,  has  been  gone  through  with  a  sniaUer  nuni* 
bor  of  jurors.  This  course  seems  n  desirable  one,  when  the  requisite  number 
of  jurors  cannot  be  obtained  with  reasonable  efforts ;  because,  olthoagh  the 
proceedings  be  inyaUd  at  law  as  an  inquest,  they  may  yet  be  of  the  greatest 
possible  service  for  ensuring  inquiry,  and  procuring  and  preserving  eridenoe 
for  an  ordinary  investigation  before  Justices  of  the  Peace,  if  there  should  be  any 
ground  for  suspecting  that  the  death  arose  from  other  than  natural  causes. 

('^  That  Act  is  "  An  Act  for  consolidating  and  amending  the  Laws  relating 
to  the  building,  repairing,  and  regulating  of  certain  Gaols  and  Hoases  of  Cor* 
rection  in  England  and  Wales." 
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(4.)  In  case  of  an  execution  'within  a  prison  under 
the  provisions  of  '^  The  Execution  of  Criminals  Act,  1858/' 
it  is  provided  that  the  Jury  shall  be  composed  of  twelve  men 
who  were  not  present  at  the  execution. 

This,  not  being  an  ordinary  case  of  death  in  prison,  and 
there  being  no  express  provision  that  the  Jury  is  to  be  partly 
composed  of  prisoners,  it  would  appear  that  the  old  custom 
of  putting  six  prisoners  on  the  Jury,  even  if  still  applicable  in 
New  Zealand  in  other  cases,  would  not  apply  in  this  instance. 

§  1131.  It  would  seem  that  persons  who  have  been  con-  Who  to  be 
victed  of  treason,  felony,  or  perjury,  and  have  not  been^^"*"*' 
pardoned,  aliens  and  outlaws,  would  not  be  good  jurors.  It 
may  be  doubtful  whether  the  exemptions  in  ''The  Juries 
Act,  1868,'^  sec.  6,  apply  to  Coroners'  Juries :  but  it 
would  be  more  prudent  not  to  summon  persons  who  are 
exempt  from  serving  on  ordinary  Juries.  (^) 

Persons  who  may  have  a  right  to  claim  exemption,  would 
seem,  nevertheless,  to  be  qualified  to  act  as  jurors. 

PROCEEDINGS   AT   THE   CORONER's   COURT. 

§  1132.  The  Coroner's  Court  is  a  Court  of  record;  but  it  Comtxrf 
would  seem  that  it  is  not,  therefore,  necessarily  open  to  the  coroncn  msy 
public ;  for  it  would  appear  that  the  Coroner  can,  in  the  exclude  pablic 
exercise  of  his  discretion,  exclude  any  one,  even  the  profes- 
sional adviser  of  a  party  interested;  as  '^The  Prisoner's 
Counsel  Act,"  (6  and  7  Will.  IV.  c.  1 14,)  does  not  apply  to 

(^)  See  note  to  "  The  Oifences  againet  the  PenoDS  Act,  1867,"  s.  1,  App., 
post, 

0  The  persons  exempt  from  serring  on  ordinary  Juries  are, — ^Members  of 
the  Execntire  Comicil,  Members  of  the  General  Assembly,  Members  of  a 
FroTincial  Council  during  its  Session,  Persons  holding  office  by  appointment 
of  the  Gk>Temor,  Judges  of  the  Supreme,  District,  and  Natire  Lands  Ck)urts, 
Betident  Mjigistratcs,  Coroners,  Qaolers,  Police  Officers,  and  Constables, 
Officers  in  the  Army  or  Nayy  on  fall  pay,  Clergymen  not  following  any  secular 
oecupatioii  eXoept  as  Schoolmasters,  Schoolmasters  and  Inspectors  of  Schools, 
Barristers,  and  Solicitors  in  practice.  Medical  Men  in  practice,  Pilots  and 
Ship  Masters  in  the  service  of  the  GoTemment,  Commissioned  Officers  of  Militia 
and  Volunteers — also  Volunteers  holding  a  certificate  of  efficiency.  Militiamen 
and  liembert  of  Volunteer  Corpe  may  also  daim  exemption  when  on  aotoal 
Bervice. 
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Coroners'  inquests.  But  this  is  a  power  which  ought  not  to 
be  exercised  arbitrarily,  or  without  some  good  reason  affecting 
the  interests  of  justice. 

§  1133.  The  first  step  taken  in  Court  is  to  call  upon  the 
o£Scer  or  officers,  to  whom  the  precept  or  warrant  for  sum- 
moning the  Jury  was  directed,  to  make  a  return ;  and  such 
officer  ought  to  be  in  attendance ;  and  the  Coroner  should 
then  indorse  the  return  on  the  back  of  the  precept,  and  the 
officer  should  affix  his  name  thereto. 


Opening  of  §  1134.  The  Coroner  then  directs  the  officer  present  to 

»iS^  make  p«>claxnation  for  opening  the  Court. 

j««>»-  The  Coroner  then  proceeds  to  call  over  the  names  of  the 

Socio.  'jurors,  and,  marking  those  which  are  not  answered,  calls 
them  over  again  after  a  reasonable  interval;  and  then,  a 
third  time. 

If  any  person  duly  summoned  and  returned  to  act  as  a 
juror  fail  to  appear  and  serve,  after  being  thrice  called,  the 
Coroner  may  impose  a  fine  upon  him  not  exceeding 
£5,  If  summoned  by  an  officer,  the  fact  must  be  proved 
by  such  officer ;  and  if  the  summons  was  in  writing,  a  copy 
ought  to  be  produced. 


Form  No. 
127  (5). 


Challenge  of  §  1185.  It  would  appear  that  jurors  at  a  Coroner^s  inquest 

jurors.  cannot,  in  strictness,  be  challenged ;  but  the  Coroner  might 

properly  allow  an  objection  to  a  juror,  when  reasonable,  and 

properly  made. 


Choice  of 
foreniAn. 


Swwring 

JUTJ. 

Form  No. 
128». 


§  1136.  The  first  juror  named  in  the  precept  may  be 
foreman  ,*  or  if  he  ol^ects,  the  Jury  may  choose  one. 

§  1137.  The  foreman  is  then  sworn,  singly,  to  inquire,  &c., 
touching  the  death  of  the  person  on  whose  body  they  shall 
have  the  view,  the  rest  of  the  Jury  being  first  warned  to 
attend  to  the  oath ;  and  then  the  rest  of  the  Jury,  either  all 
at  once,  or  by  threes  or  fours,  are  sworn  to  observe  the  same 
oath. 
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§  1138.  The  Coroner  then  gives  the  Jury  a  brief  charge^  General 
acquainting  them  with  the  purport  of  the  inquiry ;  and  pro-  ^^  No.  129. 
ceeds  along  with  the  Jury  to  view  the  body. 

§  1139.  The  view  must  be  had  by  the  Coroner  and  the^Hew. 
Jury  at  the  same  time;    and  the  examination  should  be 
minute  and  careful,  and  of  the  whole  body.(^) 

On  returning  to  the  Court,  the  Coroner  may,  if  he  think 
fit,  make  an  addition  to  his  charge,  for  the  purpose  of  direct- 
ing the  minds  of  the  jurors  as  to  the  particular  matters  to  be 
inquired  into,  before  the  examination  of  the  witnesses. 

§  1140.  The  Jury  may  find  a  verdict  upon  their  own  JuzTmaninay 
knowledge ;  but  they  ought  to  inform  the  Court  that  they     ^*"•■•• 
have  knowledge  of  the  matter :  and  the  proper  course  for  a 
juror  having  such  knowledge,  is  to  state  the  fact  before  he  is 
sworn  as  a  juryman ;  and  he  may  afterwards  be  sworn  and 
examined  as  a  witness. 

§  1141.  The  general  rules  of  evidence  are  applicable  to  Whateridenoe 
proceedings  in  the  Coroner's   Court,  as  well  as  in  other  *^  ^  ^'^•'^ 
tribunals ;  and  it  is  the  duty  of  the  Coroner  to  hear  evidence 
not  only  on  behalf  of  the  Crown,  but  on  behalf  of  any  one 
who  may  be  accused  respecting  the  death. 

§  1142.  The  examination  should  be  conducted  with  great  Mode  and 
care  and  patience ;  as  the  object  of  the  whole  proceedings  is  'P^^^f^.^^ 
to  give  assurance  to  society  that  no  reasonable  means  will  be 
left  untried  in  order  to  ascertain  the  cause  of  a  death  which 
has  occurred  under  circumstances  of  an  extraordinary  or 
questionable  kind. 

It  is,  however,  necessary  that  both  Coroner  and  Jury 
should  guard  against  entering  upon  the  inquiry  with  a 
tendency  to  establish  foregone  conclusions,  or  under  the 

O  A  case  was  tried  at  Auckland,  some  time  since,  which  remarkablj 
illiutrated  the  necessity  for  examining  all  the  wounds  appearing  on  a  dead 
bodj ;  the  means  of  identifying  a  murderer  having  mainlj  depended  in  that 
case  on  a  description  of  one  of  several  woundf  |  to  which  partioular  wouad  the 
anrgeon  had  paid  no  attention. 
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influence  of   any  prejudice    or    excitement  to   which  the 
circumstances  may  have  given  rise. 

§  1143.  All  persons  acquainted  T?ith  any  circumstances 
connected  with  the  subject  of  the  inquiry,  ought  to  appear 
and  give  evidence  at  the  inquest;  (1)  and  if  they  do  not 
appear  voluntarily,  or  on  request,  and  give  evidence,  the 
Coroner  may  issue  a  summons  for  their  appearance,  (2)  and 
if  they  do  not  appear  pursuant  to  such  summons,  may  issue 
a  warrant  of  apprehension,  (3)  and  thereon  may  conunit  them 

but  refuses  to  give  evidence. 


Medical 
witnesses. 


§  1144.  Coroners  have  power  to  summon  medical  wit- 
nesses, and  to  direct  the  making  of  a  post  mortem  examina- 
tion ;  and  this  they  ought  to  do,  as  it  would  seem,  in  all 
cases  where  the  cause  of  death  is  questionable; — indeed, 
according  to  some  authorities,  in  every  case  of  death  bf 
violence  in  which  an  inquest  is  held. 


Promions  of 
the  Act  of 
1867,  S8.  21, . 
22,23. 


When  de- 
ceased had 
no  medical 
^ttendant. 
Form  No.  188. 


When  he  had. 


§  1145.  The  following  are  the  provisions  of  ''The 
Coroners  Act,  1867,'^  on  this  subject,  (sees.  21,  22,  and 
23,)  which  are  taken  from,  through  they  do  not  preciady 
follow,  the  enactments  of  the  6  and  7  Will.  IV.  c.  89,  sees. 
1  and  2. 

(1.)  Whenever  on  the  summoning  of  a  Jury  to  attend  at 
or  on  the  holding  of  an  inquest  touching  a  death,  it  appears 
to  the  Coroner  that  the  deceased  was  not  at  or  immediately 
before  his  death  attended  by  any  legally  qualified  medical 
practitioner,  (^)  the  Coroner  may  issue  a  summons  for  the 
attendance  at  the  inquest  of  some  legally  qualified  medical 
practitioner,  in  actual  practice,  residing  near  the  place  where 
the  inquest  is  holden. 

(2.)  If  the  deceased  was  attended  by  a  regular  medical 
practitioner,  then  the  summons  is  to  be  to  him  alone  in  the 
first  instance;  and  if  he  was  attended  by  more  than  one  sudi 


O  See  "  Tho  Medical  Pnctitionert'  Begiitration  Act,  1869.'* 
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practitioner,  the  Coroner  may  summon  one  or  all,  according 
to  his  discretion. 

(3.)  Moreover,  the  Coroner  may,  either  in  such  summons  Order  for  ^jo** 
or  hy  an  order  in  writing  made  at  any  time  before  the  ter-  ^^^^^^' 
mination  of  the  inquest,  direct  any  legally  qualified  medical 
practitioner  to  perform  a  post  mortem  examination  of  the  Form  No.  184. 
body  of  the  deceased.  Q) 

(4.)  But  if  it  should  appear  to  the  Coroner  that  the  death  Where  death 
of  such   deceased  person  was  probably  caused,  partly  or^^^J^ 
entirely,  by  the  improper  or  negligent  treatment  of  any  improper 
medical  practitioner  or  other  person,  then  such  practitioner  medical 
or  other  person  is  not  to  be  allowed  to  perform  or  assist  at  attendant, 
any  such  examination  or  analysis,  although  he  shall  in  every 
such  case  be  allowed  to  be  present  thereat. 

(5.)  Further,  when  cither  the  Coroner  or  a  majority  of  When  Coroner 
the  Jury  think  that  the  cause  of  death  has  not  been  satisfac-  ^tkflS  with 
torily  explained  by  the  practitioner  or  practitioners  examined  first  eridence 
in  the  first  instance  at  the  inquest,  the  Coroner  is  forthwith  examination. 
to  cause  some  other  legally  qualified  practitioner  or  practi-  ^-  ^' 
tioners  to  be  summoned  as  a  witness  or  witnesses  at  the 
inquest,  and  to  direct  him  or  them  to  perform  a  post  mortem 
examination,  whether  such  examination  has  been  previously 
made  or  not. 

(6.)  When  the  additional  evidence  is  procured  at  the  Fresh  medical 
instance  of  the  majority  of  the  Jury,  they  may  name  to  j^'?®"*^*°**^ 
the   Coroner   the   particular   practitioner   or   practitioners 
whom  they  wish  to  attend ;  and  the  Coroner  shall  in  such 
case  siunmon  such  practitioner   or  practitioners,   and  no 
other. 

(7.)  Medical  witnesses  who  attend  pursuant  to  summons.  Fees  to  medi- 
are  entitled,  for  attendance  and  giving  evidence,  to  remune-  SL^f*^^?*"' 
ration  according  to  a  scale  specified  in  the  third  Schedide  of  when. 

Sec.  24. 

(»)  The  English  Act"6  and  7  Will.  IV.  c.  89,  s.  1,  contains  the  words  "  v,  ith  ^^™^  ^^' 
or  without  an  analysis  of  the  contents  of  the  stomach  or  intestines/'  hut  * 

these  words  hare  heen  omitted  from  the  21st  section  of  the  New  Zealand 
Act ;  although  "  such  analysis  "  is  referred  to  in  the  proriso  and  in  the  next 
lection.  But  it  is  to  he  presumed  that  a  pott  mortem  examination  of  the  bod  j 
would  necessarily  include  iaoli*analytii  when  proper. 
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the  Act  j  and  the  same  Schedule  also  specifies  a  fee  for  a 
post  mortem  examination ;  but  no  remuneration  is  to  be  given 
for  Kpost  mortem  examination  instituted  without  the  previous 
direction  of  the  Coroner. 

When  the  death  happens  in  a  gaol,  hospital,  or  other 
public  building,  the  medical  officer  appointed  with  salary  to 
attend  such  gaol,  hospital,  or  building,  is  not  entitled  to  any 
such  remuneration. 

(8.)  Any  medical  practitioner  who  has  been  served  with 
such  a  summons  or  order  of  the  Coroner  as  above  mentioned^ 
or  for  whom  such  summons  or  order  has  been  left  at  his 
usual  residence,  in  sufficient  time  to  enable  him  to  obey  it, 
and  who  does  not  obey  it,  will  forfeit  a  penalty  of  not  less 
than  £3  nor  more  than  £20 ;  to  be  recovered  in  a  summary 
way  before  two  Justices,  unless  at  the  hearing  (before  the 
Justices)  he  shall  show  good  and  sufficient  cause  for  hia 
neglect,  to  the  satisfaction  of  the  Justices. 


Variouicftiisei  §  1146-  It  is  beyond  the  scope  of  this  work  to  point  out 
of  death.  the  different  classes  of  causes  of  death,  and  to  indicate  the 
proper  course  of  inquiry  respecting  each  of  them.  Regular 
Coroners  will  doubtlessly  furnish  themselves  with  books  of 
authority  on  these  subjects ;  (^)  and  Justices  casually  acting 
as  Coroners  will  natiurally  look  for  assistance  to  medical 
witnesses. 


Notes  bj 
Coroner. 


§  1147.  It  would  seem  desirable  that  the  Coroner  should, 
in  all  cases,  take  notes  in  writing  of  the  evidence  given  at  the 
inquest ;  although  he  is  not  bound  to  do  so,  except  in  cases 
in  which  the  Jury  by  their  verdict  charge  some  person  with 
causing  the  death. 


Depositions  §  114?8.  On  every  inquisition  "whereby  any  person  shall 

under  the  Act.  ^^^  charged  with  manslaughter  or  murder,  or  as  accessory  to 

Q)  The  most  modem  authorities  on  Coroners'  law  are  the  works  bj  SeweU, 
Baker,  and  Jerris.  The  third  edition  of  Sir  John  Jerris'  work  was  pub- 
lished in  1866.  Professor  Taybr^s  book  on  Medical  Junsprudenoe,  or  soma 
such  work,  ought  to  be  in  the  hands  of  efwj  Coroner. 
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murder  before  the  fact/'  tie  Coroner  must  put  in  writing 
the  evidence  given  to  the  Jury  before  him,  or  so  much  thereof 
as  shall  be  material. 

The  deposition  of  each  witness  thus  taken  is  to  be  read  Form  No.  188. 
over  to  and  signed  by  the  witness. 

These  depositions  are  to  be  certified  by  the  Coroner,  and 
forwarded,  along  with  the  recognizances  and  inquisition,  to 
the  same  officer  as  if  the  charge  had  been  primarily  investi- 
gated by  the  Coroner  as  a  Justice  of  the  Peace, — ^that  is  to 
say,  at  present,  to  the  Registrar  of  the  Supreme  Court,  that 
being  the  only  Court  at  which  the  offences  above  mentioned 
can  be  tried. 

The  depositions  so  returned  are  to  be  receivable  in 
evidence  in  like  cases  as  those  in  which  depositions  taken  on 
charges  so  investigated  would  be  receivable.  (^) 

§  1149.  But  besides   such   taking  and  transmission  of  Copy  of 
depositions,  it  is  the  further  duty  of  the  Coroner,  when  a  ^^^^^^iJ^ 
verdict  of  wilful  murder  is  returned,  and  also  in  all  cases  forwarded 
where  it  appears  to  him  desirable  that  a  further  investigation  Magistrate, 
should  take  place  into  the  circumstances  of  the  matter  which  Sec.  28. 
gave  rise  to  the  inquest,  to  cause  a  copy  of  the  evidence 
taken  at  the  inquest  to   be  forwarded,  forthwith,  to  the 
nearest  Resident  Magistrate. 

The  Resident  Magistrate  is  thereupon  to  cause  such 
investigation  to  be  forthwith  made  as  may  appear  to  him 
necessary. 

§  1150.  The  objects  of  these  enactments  would  seem  to  Objects  of 
be,  first,  to  insure  a  regular  ordinary  investigation  before  «"*^™®°*^ 
Magistrates  in  cases  where  a  Coroner's  Jury  have  found  a 
verdict  of  murder,  so  as  not  to  leave  the  case  to  be  dealt 
with  in  the  Supreme  Court  on  the  inquisition  only,  if  there 
should  be  evidence  enough  to  support  an  indictment ;  and, 
secondly,  to  insure  further  investigation  in  cases  where  the 
verdict  of  the  Coroner's  Jury  may  be  of  doubtful  propriety, 
or  may  have  proceeded  on  insufficient  testimony,  or  where 

0)  See  "  The  Justices  of  the  Peiuse  Act,  1866,"  ss.  72,  73. 


862 


C.  XI.] 


COBOKEBS. 


Forms  No. 
140, 140a. 


there  is  reason  for  suspecting  that  further  inquirj  would  lead 
to  the  discovery  of  an  offence  or  of  an  offender. 

Adjournment         §  1151,  The  inquest  may  be  adjourned^  if  necessary^  on 
^  the  Court,   account  of  the  absence  of  witnesses,  or  for  other  reasonable 

Form  No.  139. 

cause,  till  another  day,  and  to  the  same  place,  or  to  another 
place  if  more  convenient ;  but  before  adjourning  the  inquest, 
the  Coroner  ought  to  take  the  recognizances  of  the  jurors, 
conditioned  to  appear  at  the  time  and  place  of  adjournment. 
If  the  adjournment  be  to  another  place,  for  the  ease  or 
convenience  of  the  Jury,  or  for  the  purpose  of  examining 
witnesses  who  are  ill  or  in  prison,  or  for  other  good  reason, 
the  witnesses  ought  to  have  notice  to  attend  at  such  place; 
and  if  there  be  reason  to  suppose  they  will  not  attend  volun- 
tarily, the  compidsory  proceedings  above  mentioned  may  be 
adopted.  The  Coroner  ought  to  enter  the  terms  of  the 
adjournment  on  his  minutes. 

§  1152.  It  is  the  duty  of  the  Coroner  to  explain  the  law 
bearing  on  the  case  to  the  Jury,  and  they  ought  to  attend  to 
and  be  bound  by  that  explanation. 

It  would  be  impossible  to  enter  here  into  the  questions 
of  law  with  which  Coroners  may  have  to  deal.  Definitions, 
and  a  few  notes,  respecting  the  law  of  homicide,  which  may 
be  of  practical  utility  to  assist  Coroners,  will  be  found  in  the 
Alphabetical  Digest,  post. 


Coroner  to 
ezplAin  law. 


Jury  retiring.  §  1153.  If  the  Jury  find  that  they  disagree  as  to  their 
verdict  and  wish  to  retire,  the  Coroner  ought  to  allow  them 

Form  No.  141.  to  do  so,  having  first  sworn  an  ofiicer  in  proper  form  to  take 
charge  of  them.  That  oflScer  ought  to  bring  them  into  Court 
when  they  have  intimated  to  him  that  they  are  agreed,  and 
the  Coroner  should  call  over  their  names  before  taking  the 
verdict. 


Giring  of 
Tcrdict. 


§  1154.  The  verdict  is  given  by  the  foreman,  and  received, 
entered^  and  recorded  by  the  Coroner*  It  must  be  the  ver* 
diet  of  at  least  twelve  men.    If  the  Jury  are  not  unanimousj 
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the  Coroner  must  collect  the  voices^  and^  proyided  twelve 
agree^  must  take  their  verdict;  but  if  twelve  of  the  Jury 
cannot  agree  after  being  left  together  for  a  reasonable  time 
without  meat^  drink^  or  fire,  the  proper  course  would  seem 
to  be  to  adjourn  them  to  the  next  Sittings  of  the  Circuit 
Court  of  the  Supreme  Court  in  the  Province. 

§  1155.  The  next  step  is  to  record  the  proceedings  in  the 
formal  instrument  called  the  Inquisition,  the  essentials  of 
which  will  be  foimd  hereinafter  detailed. 

THE    INQUISITION. 

§  1156.  The  verdict  of  the  Jury,  and  all  the  material  General 
proceedings  at  the  inquiry,  must  be  reduced  into  writing, """ 
upon  parchment,    and  must  be  signed    by  the  Coroner, 
with  his  name  and  style  of  office,  and  by  twelve  or  more  of 
the  jurors  who  find  the  verdict,  with  their  names  in  full; 
and  the  document  thus  drawn  up  is  called  ''The  Inqui- Foims Ko. 
aition."  l*=»'  !»'• 

It  is  convenient,  although  perhaps  not  absolutely  neces- 
sary, that  the  inquisition  should  be  formally  drawn  up  before 
the  Jury  are  allowed  to  disperse. 

(1.)  Where  the  inquisition  contains  the  subject-matter  of  WheneqniTa- 

_  t   t     •  »  ^1       lent  to  indict" 

an  accusation  of  an  offence,  and  designates  the  party  who  has  ment. 
committed  it,  it  is  equivalent  to  the  finding  of  an  indictment  Sec.  16. 
by  a  Grand  Jury ;  and  the  party  charged  may  be  tried  on  it 
before  a  competent  tribunal. 

It  is  therefdre  necessary  that  the  instrument  should  be 
drawn  up  with  as  much  strictness  as  an  indictment. 

(2.)  The  inquisition  may  be  said  to  be  composed  of  three  Its  parts, 
parts,  viz.,  the  caption  or  formal  commencement,  the  ver- 
dict, and  the  attestation.  The  first  and  last  show  the 
authority  of  the  Coroner  and  jurors,  the  subject  of  the 
inquiry,  and  the  regularity  of  the  proceedings ;  and  the  ver- 
dict is  the  substantive  finding  of  the  Jury  respecting  the 
subject-matter  inquired  into. 

The  requisites  of  the  caption  and  attestation  will  be 
detailed  first,  and  those  of  the  verdict  afterwards^ 
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The  formal 
parts. 


The  Tenne. 


Place  of  hold- 
ing inquest. 


§  1157.  The  formal  parts  of  the  inquisition  consist  of^ 
the  statement  of  the  venue ;  the  place  where  the  inquisition 
is  held;  the  time  when  it  was  held;  before  whom  it  was 
held ;  the  view  of  the  body ;  the  description  of  the  deceased; 
where  the  body  lies;  the  names  of  the  jurors;  and  their 
finding ;  and  the  attestation. 

(1.)  Before  the  Act  of  1867  it  was  necessary  in  New 
Zealand^  as  it  still  is  in  England^  that  the  venues  or  local 
jurisdiction  as  to  locality  of  the  tribunal^  should  be  stated 
on  the  face  of  the  inquisition^  either  in  the  body  or  ths 
margin.  But  as  the  jurisdiction  of  Coroners  now  extendi 
over  the  whole  Colony^  it  would  seem  not  to  be  absolutely 
necessary  that  there  should  be  any  venue  except  ''New 
Zealand  ^'  in  the  margin.  Still  it  is  convenient  to  mention  ths 
place  of  holding  the  inquest  therein ;  (})  especially  as  the  facts 
stated  in  the  inquisition  must  be  laid  with  certainty  as  to 
place^  and  by  Statute  14  and  15  Vict.  c.  100^  s.  24,  places 
mentioned  in  the  body  may  be  described  with  words  of  refer- 
ence to  the  venue  in  the  margin.    Thus^  if  the  venue  in  the 

margin  be  " in  the  Province  of in  the  Colony 

of  New  Zealand/^  places  mentioned  in  the  body  may  be 

described  as  '' in  the  Province  aforesaid^  in  the  said 

Colony." 

By  8.  24  of  the  14  and  15  Vict.  c.  100^  which  is  adopted 
in  this  Colony,  no  "  indictment  '^ — (and  that  by  s.  30  includes 
''  inquisition") — shall  be  held  insufficient  for  want  of  a  proptf 
or  perfect  venue, 

(2.)  The  inquisition  ought,  moreover,  to  state  in  the 
body  the  place  where  the  inquest  was  held,  in  order  to  show 

Q)  There  was  some  douht  before  the  Act  of  1867  whether  the  proper  plus 
for  holding  an  inquest  was  the  place  where  the  death  happened,  or  the  plaee 
where  the  bodj  was  lying,  if  the  places  were  diiSerent  and  within  the  Jnriadi^ 
tion  of  two  different  Coroners.  By  the  English  Act,  6  Tict.  c  12,  that 
difficulty  is  got  rid  of,  and  the  exdusive  jurisdiction  of  the  Coroner  within 
whose  jurisdiction  the  body  is  lying  is  affirmed ;  the  Court  of  Gku>l  deliTvy 
for  the  County,  &c.,  within  which  the  body  is  lying,  being  empowered  to  tiy 
the  persons  charged,  as  if  the  trial  had  been  within  the  jurisdiction  where  the 
death  happened.  This  English  Act  has  not  been  adopted  in  the  Colony  s  but 
no  difficulty  can  now  arise,  inasmuch  as  all  Coroners  appointed  before  of  siiM 
the  new  Colonial  Act  hxn  juriidietion  throughout  the  Colony. 
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that  it  was  withia  the  jurisdiction  of  the  Coroner;  and 
although  it  would  now  be  sufficient  to  allege  that  it  was 

holden  "  at ,  in  the  said  Colony/'  yet  it  would  be  more 

convenient  to  state  it  was  '^at aforesaid^  in  the  said 

Colony/'  referring  to  the  local  description  in  the  margin. 
It  is  not  necessary^  though  it  is  convenient,  that  the  inquest 
should  be  holden  at  the  place  where  the  body  lies  and  is 
viewed. 

(3.)  The  caption  ought  to  state  the  time  at  which  the  When  takra. 
inquest  was  taken,  setting  out  the  day  in  words  at  length, 
and  not  by  figures;  and  the  language  of  the  inquisition 
should  be  in  the  present  tense. 

(4.)  It  should  describe  with  sufficient  distinctness  the 
person  before  whom  the  inquest  was  holden. 

If  the  inquest  was  held  before  the  Coroner,  he  ought  to  Before  whom, 
set  out  his  proper  style  of  office,  as  "  one  of  the  Coroners  of  5^^*  ®^  . 
our  Sovereign  Lady  the  Queen  (or  one  of  Her  Majesty's 
Coroners)  for  the  Colony  of  New  Zealand." 

A  question  of  some  difficulty  arises  here,  namely,  whether, 
in  cases  where  the  inquest  is  taken  before  a  Deputy  Coroner 
or  a  Justice  of  the  Peace,  it  is  not  necessary  to  set  out  the 
circumstances  which  render  his  action  legal,  so  as  to  give 
him  jurisdiction  on  the  face  of  the  inquisition. 

There  is,  indeed,  a  special  provision  in  the  Act  of  1867, 
(s.  20,)  which  provides  that,  in  cases  where  a  Deputy 
Coroner  or  a  Justice  of  the  Peace  acts  under  circumstances 
which  do  not  justify  his  acting,  the  finding  on  the  inquest 
shall  still  be  as  valid  as  if  a  Coroner  had  acted  :  but  that  does 
not  conclusively  show  that  it  is  unnecessary  that  the  juris-^ 
diction  should  appear  on  the  face  of  the  inquisition.  The 
framers  of  the  Act  would  appear  to  have  overlooked  this 
difficulty  as  to  the  inquisition,  as  they  have  given  no  forms 
of  Inquisition  in  the  Schedule,  although  they  have  given  two 
forms  of  Warrant,  in  which  the  description  is  '^  before  me> 
one  of  Her  Majesty's  Coroners  [or  Deputy  Coroner  for  A.B.j  FomKo, 
one,  &c.,  or  before  me,  a  Justice  of  the  Peace  acting  as  one  ^^ 
of  Her  Majesty's  Coroners,  as  the  cau  may  6e.]" 

(5.)  As  it  is  absolutely  necessary^  in  order  to  give  the  Zhs  ?itw« 
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Name  or 
deteription  of 
deceasied. 


Yarianoe. 


Where  bodj 
if  lying. 


Jnron' xiaiiiet. 


The  charge. 


Attestation. 
Form  Ko. 
142  (2). 


Coroner  and  Jury  jurisdiction^  that  there  should  be  a  Tiew 
of  the  body,  the  inquisition  must  aver  such  view. 

(6.)  It  must  also,  for  purposes  of  identification^  describe 
the  dead  person,  either  by  name,  if  that  can  be  proved^  or  if 
not,  as  a  ''person  unknown,'*  or  a  "male  person  (or  a 
'  female  person ')  whose  name  is  unknown.^'  The  name  may 
be  such  as  the  person  had  acquired  by  reputation^  and^  if  the 
person  had  been  known  by  different  names,  these  may  be  put 
under  an  alias  dictus,  or  ''otherwise  called.''  But  it  ii 
proper  that  the  name,  when  known,  should  be  stated  cor* 
rectly, — ^both  first  name  and  surname;  and  when  not  known, 
that  it  should  be  averred  to  be  unknown.  A  bastard  can  have- 
no  name  till  it  has  been  baptized,  or  has  acquired  one  by 
reputation;  but  a  new-bom  child,  not  baptized,  may  be 
described  as  "  then  lately  born  of  the  body  of  A.B."  Titles 
of  honour,  such  as  Knight,  Baronet,  Baron,  &c.,  are  parts  of 
the  name  of  the  person,  and  should  be  truly  stated. 

A  variance  or  improper  statement  of  the  name  of  the 
person  deceased  is  fatal  to  the  inquisition,  if  not  amended 
under  the  provisions  of  the  14  and  15  Yict.  c.  100;  and  if 
the  deceased  be  described  as  a  "  person  whose  name  is  to  the 
jurors  unknown,"  and  it  appears  in  the  evidence  that  hw 
name  is  known,  the  defendant  tried  on  the  inquisition  would 
be  entitled  to  be  acquitted  unless  such  amendment  were  made. 

(7.)  The  inquisition  should  state  where  the  body  lies; 
although,  as  has  been  said,  the  inquest  need  not  be  hdd 
at  that  place. 

(8.)  The  caption  of  the  inquisition  should  further  show 
who  the  jurors  are,  by  name  distinctly  stated  at  fall  length; 
that  they  came  from  the  neighbourhood ;  that  they  are  si 
least  twelve  in  number ;  and  that  they  present  the  inquisitiOQ 
on  their  oaths. 

(9.)  It  is  usual,  though  not  necessary,  to  allege  in  the 
inquisition,  that  the  Jury  were  charged  by  the  Coroner. 

(10.)  The  attestation  necessary  to  the  inquisition  is^  that 
it  should  be  signed  by  all  the  jurors  who  find  it. 

It  is  proper  for  them  to  seal  it  also;  but  it  has  beea 
doubted  whether  sealing  be  absolutely  necessary. 
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The  jurors  ought  to  sign  their  names  in  fiill,  and  if  any 
of  them  be  a  marksman^  the  mark  ought  to  be  verified  by  an 
attestation  in  the  usual  form. 

§  1158.   Such  being  the  mere  formal  requisites  of  anEnentudsof 
inquisition^  it  now  becomes  necessary  to  indicate  the  essen-  ^^'^"'^ 
tial  requirements  of  the  verdict^  or  finding  of  the  Coroner's 
Jury^  in  which^  when  it  contains  a  charge  of  an  offence^  all 
the  necessary  facts  and  circumstances  which  constitute  the 
offence  must  be  stated  as  in  an  indictment.  (^) 

(1.)  And  first  of  all,  the  finding,  if  it  inculpate  any  Certainty  m 
.pecific  person,  must  be  certain  as  to  the  party  charged.  ^^^ 
Both  the  Christian  name  obtained  at  baptism,  and  the 
surname  obtained  by  reputation,  ought  to  be  correctly  stated ; 
and  if  more  than  one  name  has  been  acquired  by  reputation, 
it  may  be  laid  under  an  alias  dictus,  {^'  otherwise  called,^') 
along  with  the  Christian  name. 

If  a  particular  party  be  charged,  but  his  name  be 
unknown,  he  may  be  described  as  ^'  a  certain  person  to  the 
jurors  aforesaid  unknown '/'  and,  if  possible,  some  designa- 
tion of  the  individual  should  be  made  so  as  to  identify 
him :  for  no  proceedings  could  be  taken  upon  an  inquisition 
against  any  particular  person,  unless  it  contained  on  the 
face  of  it  some  description,  whereby  the  person  could  be 
ascertained  whom  the  Jury  intended  to  charge  with  the 
offence.  * 

Besides  the  name,  the  addition,  as  it  is  called,  ought  also  to 
be  stated,  namely,  the  occupation,  trade,  mystery,  profession, 
or  rank  of  the  person ;  as  "  labourer,  "  yeoman,''  "  farmer," 
"butcher,"  "gentleman,"  "esquire,"  or  a  title  of  dignity; 
but  an  imperfection  in  the  addition  will  not  invalidate  the 
inquisition.  The  party  ought  also  to  be  described  as  of  some 
place ;  but  it  would  seem  sufficient  to  describe  him  as  of  the 
place  where  he  was  last  dwelling,  or  which  he  was  last 
seen  in. 


0)  A  number  of  fomui  of  rerdictf  ii  giren  in  the  Formulazy,  Nob.  146-186, 
from  wliich  it  irill  be  easj  for  a  Coroner  to  adapt  a  form  proper  for  the 
particnlar  circnmitancwi  of  eacii  caw. 


C,  XL  CGBfi7I2l. 

CsTttmcv  m  « 2.;  Tbe  mqiiztiiciGii  blezk  be  ceroixL  as  to  the  pcnon  "wlio 

CAdtfceflied.     jufUfed  by  the  o&nce.      See  9  1157   6^.. 

CcrtHincfM  3.    Tbe  inqTZLssiaii  niisr.  ill  i:»  cenasy  be  certun  as  to  ^ 

toM#iBd     ^jjjj^  j^  place  rf  cact  maserial  CiCT  sHe^ed  in  it.     TUtli 

l^mdliThA.  fttani  to  CBDe,  tbe  dsT,  mosta.  ami  rear  OKkt  to  be  ststed 

^      '  *"        cometlj  if  powihip ;  sod  if  is  be  noc  aKiecdr  ascertsiiied, 

iGme  prcbsbie  dsy  »boaId  be  stssed  ej:pressiT,  slthoug^  tbe 

inqnisirioiL  will  not  be  vidsced  by  die  absence  or  imperfiectias 

of  fncfa  statement  in  caies  vhoe  time  is  not  of  the  encnee 

of  the  offence.    Though  the  place  oo^c  also  to  be  stated 

with  certaintr,  an  error  in  tUs  respect  is  no  kmger,  as  in 

former  times,  fatal  to  an  inqidsitioii. 

Dwenpe&oa  ei        (4./  The  inquisition  most  also  be  certain  as  to  the  act 

32^1^"**  ^  constituting  the  offence,     v^ee  §  -406,  ic.) 

(a.)  The  act  ooght  to  be  described  positivelT,  and  not 
inferentialljr. 

fb,)  It  onght  not  to  be  described  altematiTely  or  dis- 
jimctiTelT,  as  one  thing  or  another. 

(e.)  It  onght  to  be  described  without  any  statement  of 
circnmstances,  such  as  circomstances  of  aggravationj  which 
do  not  affect  the  quality  of  the  offence  in  law. 

id.)  The  inquisition  ought  to  use  technical  words  whers 
they  are  necessary ;  as  ''  feloniously  "  in  case  of  felony^  and 
**  of  malice  aferethought  ^'  in  murder. 

(e.)  Every  necessary  ingredient  of  the  offence  ought  to  be 

statcfl ;  but  it  is  now  sufficient  to  describe  the  fact  of  killing 

in  murder  or  manslaughter  as  follows,  without  setting  out 

the  mode  in  which  death  was  caused ; — 

Murder  sod  (/•)  In  cases  of  murder,  it  is  sufficient  to  all^e  that  the 

Uwidli^vtrt  *^^^^^**®^  ^*^  ''  feloniously,  wilfully,  and  of  his  malice  afore- 

e.  100,  f.  i.     thought,  kill  and  murder  X.Y.^'  &c.     In  case  of felo  de  »e,  the 

statement  may  be  similar ;  and  in  cases  of  manslaughter,  it 

is  enough  to  say  that  the  accused  '^  did  feloniously  kill  and 

slay  X.Y.,^'  &c. 

Although  the  same  amount  of  nicety  is  not  required  in  an 
inquisition  as  in  a  conviction,  the  observations  made  in 
§  406,  &c.,  respecting  the  description  of  the  offence  in  fhe 
latter  instrument,  may  be  usefully  applied  to  the  former* 
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Precedents  for  verdicts  in  inquisitions^  in  the  most  ordi- 
nary classes  of  cases,  will  be  found  in  the  Formulary,  Nos. 
146-186 ;  and  from  these,  Coroners  or  Justices  will  have  but 
little  difficulty  in  adapting  other  forms  to  suit  particular 
circumstances. 

(5.)  The  inquisition  concludes,  when  there  is  a  finding  of  CondoBion. 
an  offence,  with  the  technical  words  "  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity/'    And  then 
follows  the  attestation  above  spoken  of,  §  1157  (10). 

PROCEEDINOS  AFTER  VERDICT. 

§  1159.  Whenever  the  Coroner's  Jury  returns  a  verdict  Warrant  of 
of  murder  or  manslaughter  against  any  person,  it  is  the  duty  aSS'oomimt- 
of  the  Coroner  to  issue  his  warrant  for  the  apprehension  of  ™ent. 
the  accused  and  to  commit  him  to  prison,  or,  if  he  be  already  i43». 
in  prison,  to  issue  a  detainer  to  the  gaoler  in  whose  custody 
he  is. 

§1160.  By  the  13th  section  of  the  Act  of  1867,  BaU  in  man- 
Coroners  have  power  to  take  bail  in  cases  of  manslaughter, "  "* 
with  good  and  sufficient  sureties  for  the  appearance  of  the 
person  charged  at  the  next  Circuit  Court  of  the  Supreme 
Court,  or  the  next  sitting  of  the  Supreme  Court  for  trial  of 
criminal  cases,  or  at  any  other  Court  where  the  trial  may 
be  had.  p) 

(1.)  The  recognizances  are  to  be  in  the  form  given  in  the  Forms  No. 
second  Schedule  of  the  Act  of  1867 ;  and  notice  thereof  is  to  ^^  *  ^^^ 
be  given  to  every  person  bound  thereby ;  and  they  are  to  be 
transmitted  to  the  Registrar  or  other  officer  of  the  Court 
where  the  trial  is  to  take  place^  along  with  the  deposi- 
tions, &c. 

(2.)  On  the  Coroner  accepting  bail,  the  person  charged, 
if  in  the  custody  of  an  officer  of  the  Coroner's  Court,  or  in 

Q)  At  present  the  Supreme  Court  is  the  onlj  Court  in  the  Colonj  which 
has  jurisdiction  to  try  cases  of  manslaughter  or  murder ;  and  it  would  appear 
that  the  commitment  and  recognizances  for  appearance  should  he  for  trial  at 
the  next  Circuit  Court  or  criminal  sittings  of  the  Supreme  Court,  at  the  nearest 
place  within  the  judicial  district  within  which  the  crime  was  committed, 
where  such  Court  is  held. 
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gaol  under  a  warrant  of  commitment  issued  by  the  Gonmer^ 
is  to  be  discharged  therefrom. 

(3.)  And  if  after  commitment  and  before  trial  the  Coroner 
should  think  the  accused  person  ought  to  be  admitted  to  bail, 
he  can  certify  on  the  back  of  the  warrant  of  commitment  hb 
consent  to  such  person  being  bailed^  and  stating  the  amomit 
which  should  be  required ;  and  thereupon  any  Justice  at  tk 
gaol  may  admit  the  accused  to  bail  on  the  production  of  sud 
certificate. 

Binding  orer         §  1161.  The  Coroner  is  further  empowered^  in  cases  of 

PJ^I^^''^  manslaughter^  murder,  and  the  oflFence  of  being  accessory  to 

Seo.  15.  murder,  to  bind  by  recognizance  all  such  persons  as  know  ci 

145  145a.       declare  anything  material  touching  such  offence^  to  appeal 

at  the  next  sittings  for  the  trial  of  criminal  cases  as  abofe, 

and  to  prosecute  or  give  evidence  against  those  therelij 

charged. 

The  Coroner  in  such  cases  must  certify  and  subscribe  the 
evidence,  recognizances,  and  inquisition,  taken  before  him, 
and  deliver  the  same  to  the  Registrar  of  the  Supreme  Comi 
for  the  district  within  which  the  trial  is  to  take  place. 

Verdicts  of  §  1162.  It  would  appear  that  verdicts  of/e/o  de  se  would 

felo  de  8e»  properly  be  returned  to  the  Attorney-General  or  other  repre- 
sentative of  the  Queen's  Coroner,  in  order  that  proceediDgi 
may  be  instituted  in  respect  of  forfeitures. 

Discharge  by  §  1163.  When  a  person  committed  by  a  Coroner  on  the 
CouTt^n  finding  of  an  inquisition,  has  reason  for  believing  that  bii 
illegal  com-  committal  is  illegal,  or  that  he  is  entitled  to  bail,  in  a  case  of 
^'supreme  manslaughter,  and  the  Coroner  has  refused  his  discharge  on 
Court  when  bail,  he  may  make  an  application  to  the  Supreme  Court, 
Coroner.         which  has  power,  in  the  exercise  of  its  discretion  on  the 

circumstances  of  the  case,  to  grant  bail. 

It  is  unnecessary  to  consider  here  the  proper  course  of 

practice  in  such  cases,  further  than  to  say  that  the  first  apjdi- 

cation  to  the  Court  ought  to  be  based  upon  an   affidaril 

verifying  the  circumstances  of  the  finding. 
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§  1164.  The  powers  of  amendment  of  inquisitions  by  the  Amendment, 
Court  at  the  trial,  under  the  14  and  15  Vict.  c.  100,0)  which  *^' 
have  been  incidentally  adverted  to,  are  considerable,  but  need 
not  be  specially  detailed  in  this  work.     As  has  been  already 
stated,  §  1157  (4),  an  inquisition  is  not  to  be  held  invalid  on  See.  20. 
the  ground  that  a  Deputy  Coroner  or  a  Justice  acted  under 
circumstances  when  he  ought  not  to  have  done  so. 

§  1165.  The  findings  in  Coroners'  inquisitions  would  ap-  Trarenbg  in« 
pear,  according  to  the  best  authorities,  not  to  be  conclusive  ^'"■*'^®'"»  **• 
in  any  case ;  and  it  would  seem  that  persons  affected  by  them 
may  traverse  them — that  is  to  say,  deny  them,  and  put  those 
who  rely  on  them  to  the  proof.  This  is  a  matter  of  course 
with  regard  to  inquisitions  which  are  to  subject  particular 
accused  persons  to  trial.  To  these,  the  accused  plead  as  to 
indictments ;  but  in  cases  also  where  the  Jury  have  found  a 
person /e/o  de  se,  or  that  a  person  fled  for  it,  it  would  appear 
that  persons  interested  may  traverse  the  inquisition. 

§  1166.  By  the  16th  section  of  the  Act  of  1867,  the  Inquisition 
finding  by  a  Jury  at  a  Coroner's  inquest  is  to  have  the  same  ^  Yt^'^ 
effect  as  such  a  finding  would  have  in  England,  and  specially 
such  force  and  effect  as  an  indictment  found  by  a  Grand 
Jury;  and  therefore  the  Court  to  which  the  inquisition  is 
returned  may  proceed  to  try  the  person  accused  upon  the 
inquisition,  without  any  indictment. 

§  1167.  In  most  cases,  however,  it  is  more  prudent  to  Proceedings 
prefer  an  indictment  as  well.  SeclTe^ 

The  practice  and  procedure  on  arraignment  upon  an 
inquisition,  and  in  pleading  and  on  the  trial,  are  to  be  the 
same  as  in  England,  so  far  as  the  same  are  applicable  to  New 

Zealand. 

■* 

6  1168.    In  cases  of  misconduct  of  the  Coroner,  the  Fresh 

•  .      .  ••• 

Supreme   Court   may  interfere,  by  a  proceeding  called  aM?^nduct. 
melius  inquirendum,  directed  to  Special  Commissioners,  who  Irregularity. 

Q)  There  are  other  powers  in  EngUnd  under  the  6. and  7  Vict  o.  88,  which  '  *    * 

Statute  has  not  been  adopted  in  the  Oolonj.  . 
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are  to  take  a  new  inquisition  on  the  evidence  of  witnesses; 
without  view  of  the  body. 

The  Supreme  Court  has  power  to  quash   illegal  and 
irregular  inquisitions. 

INQUESTS   ON    FIRES. 

Duties  of  §  1169.  The  duty  of  Coroners  in  New  Zealand  in  respect 

ft^^w  ^  ^^  ^^®'  ^  ^^*  derived  from  the  law  of  England, — ^which  does 

Colonial  Act.  not   cast  any  such  duty   upon   English  Coroners, — but  ii 

created  by  a  provision  of  the  Colonial  Legislature. 

Object  of  §  1170.  '^The  Coroners  Act,  1858/'  now  repealed  and 

proviBions.  superseded  by  the  Act  of  1867,  stated  (section  7,)  the  object 
of  the  Legislature  in  this  respect  to  be  "  with  a  view  to  the 
detection  and  punishment  of  incendiarism.'' 

Cases  of  fire  §  1171.  The  8th  section  of  ''The  Coroners  Act,  1867/' 

'o^  ^^^^  gives  the  Coroner  power  to  inquire  into  the  cause  and  origin 
Act  1867, 8. 8.  of  any  fire,  whereby  any  (1)  building,  (2)  ship,  or  (3)  mer- 
fS^t^^'  chandise,  or  (4)  any  stack  of  corn,  pulse,  or  hay,  or  (5)  any 
^~^'        growing  crop,  shaU  be  destroyed  or  damaged. 

Warrant  of  §  1172.  The  Coroner  is,  by  the  same  section,  empowered 

;P^Pf^<"'  to  issue  a  warrant  for  the  apprehension  and  commitment  of 
wilfuL  any  person  who  shall  be  found  by  the  Jury,  upon  any  sad 

190!**    ^        inquisition,  to  have  wilfully  set  on  fire  any  building,  ship, 

&c.,  and  to  exercise  in  respect  of  such  inquiry  aU  the  powers 

of  a  Coroner. 

Proceedings  §  1173.   The  proceedings  at  and  connected    with   the 

at  inqufist.      inquest  in  such  a  case  will  be,  as  far  as  they  are  applicable, 

the  same  as  on  an  inquest  on  a  dead  body. 

It  would  appear  that  the  inquest  ought  to  be  held  at  some 

convenient  place  near  the  scene  of  the  fire,  so  that  the  Juiy 

may  have  a  view  thereof. 

Baa.  §  1174.  The  Coroner  has  the  same  power  to  hold  to  bail 

^^  !••  a  person  accused  by  the  finding  of  the  Jury  of  setting  on  fire 

a  building,  &c.,  as  a  person  accused  of  manslaughter,  asd 
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may  take  similar  recognizances^  and  transmit  them  in  the  Fonn  No. 
same  manner.     (See  §  1160.)  ^^"^ 

§  1175.  He  is  also  bound  to  take^  read  over^  subscribe^  Depositiom— 
certify,  and  transmit  the  depositions  of  the  witnesses,  as  in  g^^j|"/  ^^®'* 
cases  of  murder  or  manslaughter;    and  has  also  the  same 
power  as  in  those  cases  to  bind  persons  over  by  recognizance 
to  prosecute  or  give  evidence.     He  should  also  send  a  copy  Copy  of 
of  the  evidence  to  the  nearest  Resident  Magistrate  when  he  °^^  ^"^' 
thinks  it  desirable  that  further  investigation  should  take  i45a. 
place.     (See  §  1161.) 

§  1176.  Moreover,  the  finding  on  the  inquisition  in  cases  Finding 
of  fire  is  equivalent  to  the  finding  of  an  indictment ;  and  the  SSotn^t. 
same  proceedings  may  be  had  thereupon.     It  will  therefore  Se««  1^- 
be  necessary  that  the  inquisition  should  describe  the  offence 
in  terms  sufficient  to  bring  it  within  the  legal  definition  of 
some  indictable  offence.    Appropriate  forms  will  be  found  in  Forms  No. 
the  Formulary.  187-189. 

§  1177.  The  Act  expressly  provides  that  no  proceeding  Proceeding  to 
taken  under  it  shall  affect  the  right  of  any  person  to  sue  for  Jotion.     * 
or  recover  compensation^  in  respect  of  any  damage  or  injury 
occasioned  by  the  reckless  or  negligent  use  of  fire. 
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CHAPTER  XII. 

■ 

NEW   ZEALAND    CONSTABULARY. 

CONSTITUTION    OF   THE    FORCE. 

Introduefcozy.  §  1178.  It  seems  desirable  to  bring  together  here^  in  a 
digested  form^  the  provisions  of  the  law  of  New  Zealand 
with  respect  to  the  duties^  liabilities,  and  protection  of  Peace 
Officers,  and  to  make  some  general  observations  respecting 
their  conduct  and  powers. 

§  1179.  A  Police  Force,  thoroughly  efficient  for  the 
purposes  of  preserving  the  peace,  of  preventing  and  detecting 
crime,  and  of  bringing  offenders  to  justice,  and  at  the  same 
time  discharging  its  duties  in  a  manner  the  least  offensive 
and  obtrusive,  is  one  of  the  most  valuable  institutions  of  a 
civilized  country;  and,  in  order  to  secure  such  efficiency, 
it  is  desirable  that  the  officers  should  be  thoroughly  in- 
structed in  their  legal  responsibilities  and  privileges,  as  weQ 
as  wisely  directed  and  regulated  in  their  demeanour  and 
conduct. 

CJ*.  Ordi-  §  1180.  The  Police  or  Constabulary  of  New   Zealand 

nance,  1846.  ^^^^e  originally  constituted  under  the  Constabulary  Force 
Ordinance,  Sess.  VII.,  No.  2,  (1846,)  which  Ordinance 
seems  to  be  still  in  force,  except  in  so  far  as  Provincial 
Ordinances,  not  being  ultra  vires,  may  have  repealed  or 
varied  its  provisions.  The  New  Munster  Constabulary 
Ordinance,  (1849,  No.  9,)  which  will  be  further  alluded  to 
post,  '^  Miscellaneous  Duties  of  Justices,^'  Tit.  Nuisances, 
is  to  be  read,  in  places  where  it  applies,  along  with  this 
Ordinance. 
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§  1181.  By  the  Ordinance  of  1846,  (s.  1,)  the  Governor  GoTemor  to 
was  empowered  to  cause  a  sufficient  number  of  fit  and  able  ^u^^^e. 
men  to  be  embodied,  to  serve  as  an  armed  Police  Force. 

§  1182.  Such  persons  are  to  be  sworn  before  a  Justice  of  Oath  of 
the  Peace  to  act  as  constables  in  and  throughout  the  Colony,  jv^^^th 
for  preserving  the  peace  and  preventing  robberies  and  other 
felonies,  and  apprehending  offenders  against  the  peace. 

§  1183.  Power  is  also  given  to  the  Governor  to  appoint -^pointment 
Commissioners,  Inspectors,  and  other  officers,  for  the  general  eionenTaad 
superintendence  and  management  of  the  force ;  and  he  has  offlowf. 
also  authority  to  make  regulations  respecting  the  training, 
arms  and  accoutrements,  clothing,  &c.,  of  the  force,  and  all 
matters  concerning  their  discipline  and  efficiency.  (}) 

§  1184.  The  constables  so  sworn  have,  throughout  the  Duties,  &o.,  of 
Colony,  all  the  duties  and  responsibilities  which  constables  3^5 
may  by  law  have,  or  be  liable  to ;   and  they  must  further 
obey  all  lawful  directions  of  the  Commissioner,  Inspector,  or 
other  officer,  touching  the  execution  of  their  office. 

§  1185.  There  are  further  provisions  in  the  Ordinance  Pttniahment, 
for  dismissing  constables,  or  stopping  their  pay.     Penalties  gobies,  and 
are  also  inflicted  for  breaches  of  regulations,  jfor  taking  f^^^*J^bo»"^ng 
bribes  and  neglecting  to  execute  warrants,  for  desertion,  secs.  8, 7, 12. 
and,  upon  publicans  and  others,  for  harbouring  constables 
when  they  ought  to  be  on  duty.  P) 

6  1186.  Provision  is  also  made  by  the  Ordinance  forBewawU. 

Sac  is 

giving  constables  rewards  for  extraordinary  diligence  or 
exertion,  and  compensation  for  injuries  received  in  the  per- 
formance of  their  duty,  and  allowances  to  those  who  are  dis- 
abled by  bodily  injury,  or  are  worn  out  by  length  of  service. 

§  1187.  The  powers  conferred  by  the  Ordinance  on  the 

Q)  A  series  of  excellent  practical  regulations  were  published  by  the 
Q-OTemment  in  the  year  1852. 

(S)  Cumulatiye  proTisions  are  made  in  "  The  Besident  Magistrates  Act, 
18G7/'  (sees.  78  and  126,)  with  respect  to  neglect  of  doty  in  the  exaoution 
of  warrants  and  otherwise.    (See  §  956  and  §  1046  of  the  text.) 
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Delegation  of  Governor  may  be  exercised  by  Superintendents  within  their 
powen.  Provinces,  by  virtue  of  "  The  Provincial  Constabulary  Act, 

1865/' 

That  Act,  however,  reserves  power  to  the  Governor  to 

appoint  constables  under  the  Ordinance. 
PzoTincial  The  Act,  moreover,   declares    that    nothing    contained 

Confltabulary.  therein  is  to  prevent  the   Superintendent  and  Provincial 

Council  of  any  Province  from  making  laws  concerning  the 

establishment   and   maintaining  of   a  Constabulary   Force 

within  such  Province. 

Maxims  for  §  1188.  The  following  general  maxims  for  the  conduct  of 

eonrtable^g!  officers  of  a  Police  Force,  are  extracted  from  a  meritorious 
practical  work,  compiled  for  the  instruction  and  guidance  of 
constables  and  magistrates  in  England,  Q)  and  may  be  usefully 
referred  to,  along  with  any  more  special  instructions  which 
may,  from  time  to  time,  be  issued  by  proper  authority  in  the 

Colony  : — 

1.  Oonitables  are  placed  in  authoritj  to  protect,  not  to  oppreM,  the 
public. 

2.  To  do  -which  effectuoUj,  they  must  earnestly  and  systematically  exert 
themselves  to  prevent  crime. 

3.  When  a  crime  has  been  committed,  no  time  should  be  loet,  nor  ezertioni 
spared,  to  discover  and  bring  to  justice  the  offenders. 

4.  Obtain  a  knowledge  of  all  reputed  thieves,  and  idle  and  diaorderly 
persons. 

6.  Watch  narrowly  all  persons  having  no  visible  means  of  subsiatence ; 
and  repress  vagrancy. 

6.  Be  impartial  in  the  discharge  of  duties,  discarding  all  political  and 
sectarian  prejudices. 

7.  Be  cool  and  intrepid  in  the  discharge  of  duties  in  emei^encies  and 
unavoidable  conflicts. 

8.  Avoid  altercations;  and  display  perfect  command  of  temper  under 
insult  and  provocation — to  which  all  constables  are  occasionally  liable. 

9.  Never  strike  but  in  self-defence ;  nor  treat  a  prisoner  with  more  rigour 
than  may  be  absolutely  necessary  to  prevent  escape. 

10.  Practise  the  most  complete  sobriety ;  one  instance  of  drunkenness  will 
lou^ht  to]  render  a  constable  Uable  to  dismissal. 

11.  Treat  with  the  utmost  civility  all  classes  of  Her  Majesty's  subjects ; 
and  cheerfully  render  assistance  to  all  in  need  of  it. 

12.  Exhibit  deference  and  respect  to  the  Magistracy. 
18.  Promptly  and  cheerfully  obey  all  superior  officers. 


(1)  Snowdm't  Polioe  OfBocn*  sad  OoastobW  Goids  «ad  liagUtratie'  Asdftaat,  ftk 
edition,  by  W.  C.  Qlea«  Ssq.    Loadoiiy  Shaw  tad  Sons,  1862. 
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14.  Bender  an  honest,  faithful,  and  speedy  account  of  all  moneys  and 
property,  whether  intrusted  for  others,  or  taken  possession  of  in  the  execution 
of  duty. 

15.  Be  perfectly  neat  and  clean  in  person  and  attire. 

16.  KeTer  sit  down  in  a  public  house  or  beer  shop ;  and  avoid  tippling. 

17.  It  is  the  interest  of  eyery  man  to  derote  some  portion  of  his  spare  time 
to  the  practice  of  reading  and  writing,  and  the  general  improrement  of  hii 
mind ;  for  ignorance  is  ^or  ought  to  he\  an  insuperable  bar  to  promotion  in 
the  police  serrice. 

DUTIES    OF   CONSTABLES. 

§  1189.  The  first  portion  of  the  powers  and  duties  of -^P^e^^^^on 
constables  to  which  it  is  desirable  to  call  attention,  is  that  generally, 
which  refers  to  the  apprehension  or  arrest  of  persons  com- 
mitting^ or  about  to  commit,  or  charged  with  committing,  or 
suspected  of  having  committed,  offences  and  breaches  of  the 
peace ;  and  it  will  be  convenient  in  the  first  place  to  indicate 
the  cases  in  which  constables  may  arrest  persons  without  any 
warrant,  and  the  cases  in  which  it  is  necessary  for  them  to 
have  a  warrant  of  apprehension ;  and  afterwards  to  point  out 
the  manner  in  which  the  arrest,  with  or  without  warrant,  is 
to  be  effected. 

§  1190.  And,  first,  with  respect  to  cases  in  which  a  con-  Without 
stable,  in  the  discharge  of  his  duty,  may  apprehend  without  ^"f»°*^- 
warrant. 

(1.)    By  the  Common  Law,  in  cases  of  treason  and  Treason  and 

^1  nx  felonies.; 

felony,  Q) 

Constables  are  bound,  under  pain  of  fine  and  imprison-  On  yiew. 
ment, — and  private  persons  are  entitled, — to  apprehend 
persons  whom  they  see  committing  any  felony,  or  giving  a 
dangerous  wound,  or  on  the  point  of  committing  a  felony,  or 
doing  any  act  which  would  manifestly  endanger  the  life  or 
limb  of  another. 

Moreover,  constables  to  whom  a  reasonable  charge  is  On  smpioion. 
made  that  a  person  has  committed,  or  is  suspected  of  having 
committed  a  felony,  or  given  a  dangerous  wound  from  which 
a  felony  is  likely  to  ensue,  are  justified  in  apprehending  the 

Q)  See  the  Alphabetical  Digest  of  Indictable  OffenoeSi  distinguishing  felonies 
from  misdemeanours. 
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Hoaandciy. 


Offences  bj 
night. 


Breach  of 
peace. 


Larceny  Act, 
1867. 

Injuries  to 
property. 


Loiterers. 


Otheroffences. 


17and  18  Vict, 
c.  104. 

Mutiny  Act. 


party  accused^  without  warranty  and  taking  him  before  the 
Justices. 

The  proceedings  on  hue  and  cry  are  indicated  ante,  §  633. 

(2.)  There  arc  certain  cases  of  misdemeanour  in  whidi, 
by  express  enactment^  cpnstables  are  empowered  to  arrest 
oflFenders  without  warrant. 

The  principal  cases  of  this  sort  are  indicated  in  the 
Alphabetical  Digest  of  Indictable  Offences. 

By  Lord  CampbelFs  Act,  14  and  15  Vict.  c.  19,  it  is  pro- 
vided that  any  person  (and  therefore,  a  fortiori,  a  constable) 
may  arrest  any  person  found  committing  any  indictabk 
oflFcnce,  whether  felony  or  misdemeanour,  in  the  night,  (that 
is  to  say)  between  9  p.m.  and  6  a.m.     (See  ante,  §  639.) 

Constables  may  also  apprehend,  on  the  view,  persoxn 
committing,  or  about  to  commit,  a  misdemeanour  inyolying  i 
breach  of  the  peace. 

Also,  by  "  The  Larceny  Act,  1867,''  s.  102,  and  ''  The 
Coinage  Act,  1867,''  s.  31,  persons  found  committing  any 
offence  punishable,  either  on  indictment  or  summarily,  under 
those  Acts ;  and,  by  ^'  The  Malicious  Injuries  to  Property  Act, 
1867,"  s.  61,  any  person  found  committing  such  an  offence 
under  that  Act,  may  be  apprehended  without  warrant, — hj 
any  person  under  the  two  former  Acts, — or  by  a  peace 
officer,  the  owner  of  the  property,  or  some  person  author- 
ized by  him,  under  the  last  Act.     (See  §  636,  &c.) 

Also,  by ''  The  Larceny  Act,  1867,"  s.  103,  "  The  Offences 
against  the  Person  Act,  1867,"  s.  63,  and  "  The  Malicious 
Injuries  to  Property  Act,  1867,"8. 57,  a  constable  may  take  into 
custody,  without  a  warrant,  any  person  whom  he  may  find  lying 
or  loitering  about  in  any  highway,  yard,  or  other  place  during 
the  night,  and  whom  he  shall  have  good  cause  to  believe  has 
committed,  or  is  about  to  commit,  any  felony  under  the  Act 

With  regard  to  other  offences  punishable  summarily,  the 
following  are  cases  in  which  the  offenders  may  be  appre* 
bended  without  warrant : — 

1.  Seamen  or    apprentices  in  the  merchant   service 

deserting  from  their  ships. 

2.  Soldiers  deserting  from  the  army. 
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3.  Smuggling.  CottomtBt^ 

4.  Profane  cursing  and  swearing  in  the  presence  of  a  f^sg^^il^; 

constable.  19GKjo.II. 

5.  Persons  offending  against  the  Vagrant  Act.(^)  Vagmnt  Act, 

6.  Persons  lurking  or  loitering  about^  with  a  view  to  J^- 

communicating  with  prisoners  under  sentence.       PriBonen  Act, 

7.  Women  quitting  a  Female  Reformatory  without  a  ^^^^^ 

discharge.  Diseases  Act, 

.      1869 

(3.)  The  duties  of  constables,  with  regard  to  the  main-  por  breaches 
tenance  of  the  public  peace,  have  been  considered  at  length  ^PJ***».  . 
in  Chapter  IV.,  and  their  powers  regarding  arrest  pointed  &c. 
out  in  cases  of  affrays,  riots,  and  routs,  and  rioters  after  the 
reading  of  the  Riot  Act.     (See  ante,  §§  209  to  239.) 

A  constable  cannot  apprehend  a  person  merely  for  using  Not  for 
threatening  language  to  another,  but  ought  to  watch  to^^J^*^ 
prevent  a  breach  of  the  peace ;  and  if  a  person  assaults.  Assault  and 
or  attempts  to  assault  another,  and  so  to  conmiit  an  actual  y^^    ^ 
breach  of  the  peace,  in  the  view  of  the  constable, — or  if  two 
persons  make  ready  to  fight,  in  his  sight, — ^he  may  arrest 
such  persons. 

But  he  cannot  arrest,  without  waiTant,  for  an  assault  not  Beceiye  per- 
felonious,  or  other  breach  of  the  peace,  if  not  committed  in  ^^^^^^  ^ 
his  presence.     He  can  however  receive  into  custody,  and  take  Vf^  out  of 
before  a  Justice,  any  person  delivered  into  his  custody  by 
one  who  has  arrested  him  in  the  act  of  committing  a  breach 
of  the  peace. 

(4.)  Again,  there  is  an  escpress  provision  contained  in  Power  «nd«r 
''  The  Constabulary  Force  Ordinance,  1846,''  s.  18,  enabling  ^^S^iy 
constables  to  apprehend  all  loose,  drunken,  idle,  and  dis- persons, 
orderly  persons  whom  they  shall  find  disturbing  the  peace,  or 
whom  they  shall  liave  just  cause  to  suspect  of  any  evil 
designs.  (-) 

(*)  For  oilenees  against  the  Vagmnt  Act,  see  poeif  "  MisoeUaneous  Duties 
of  Justices,"  Tit.  Vagratitn^ 

0  This  seems  rather  vague  language  )  but  it  may  probably  be  construed  .    . 
effectually  as  "  designs  or  present  intention  to  act  against  law,  by  breaking 
the  peace,  or  committing  some  offence  for  which  they  would  be  liable  to  be 
apprehended." 
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Taning  per-  (5.)  A  constable  may  also  assist  to  turn  a  person  out  of 
j^[^^  doors  at  the  request  of  the  householder;  but  the  person 
intruding^  if  he  enter  peaceably^  must  first  be  requested  to 
leave  the  house^  and^  unless  he  commit  a  breach  of  the  peace, 
he  cannot  be  taken  into  custody,  but  can  only  be  put  out  of 
the  house  with  as  little  force  as  is  necessary  for  the  purpose. 
But  a  constable  cannot,  at  the  request  of  a  landlord,  sum- 
marily eject  a  person  who  is  tenant  of  a  house,  eren  although 
the  tenancy  be  at  an  end. 
PenoDf  (6.)  A  constable  can  arrest  any  one  assatdting  him,  (or 

obirtracSg'   physically  opposing  him,)  or,  as  it  would  seem,  encouraging 
oonf tablet.      an  offender  to  resist  him,  in  the  dischai^e  of  his  duty. 
Powen  nnder        (7.)  Moreover,  it  is  probable  that  Provincial  Acts  will 
J^JJ^^"^*^      give  special  powers  to  constables,  under  police  regulations, 
of  towns,  respecting  highways,  public  houses,  &c.   Constables 
ought  of  course  to  make  themselves  familiar  with  such  pro- 
visions. 

Appreliensioii  §  1191.  The  general  provisions  of  the  law  relating  to 
Mt  *^'"'  apprehension  under  a  warrant,  for  offences  punishable  on 
summary  conviction,  or  to  secure  the  attendance  of  witnesses, 
either  in  the  first  instance,  or  on  disobedience  of  a  summons, 
have  been  detailed  ante,  §§  304,  314,  and  those  for  indictable 
offences,  ante,  §  676,  &c. 

Mode  of  §  1192.  With  respect  to  the  mode  of  effecting  the  appre* 

o^wMTimt.    ^®^*io^  ^  cases  where  no  warrant  is  necessary : 

(1.)  The  constable  should  state  that  he  is  a  constable,  and 
should  touch  the  person  arrested,  saying,  ^^  I  arrest  you  in  the 
Queen's  name ;"  and  should  say  for  what,  as  ^'  for  a  breach  of 

Toucliing ;  the  peace,''  or  "  for  felony,"  or  for,  &c.,  and  he  ought  to  use  no 
more  force  than  is  necessary  for  effecting  the  arrest.  If  he 
find  he  cannot  effect  the  arrest  himself,  he  may  call  upon  all 
persons  to  assist  him.  He  ought  not  to  use  handcuffs  miless 
there  be  a  reasonable  necessity  for  so  doing. 

Brealdng  open        (2.)  If  a  person  charged  with  felony  take  refuge  in  a 

^"'  house,  or  if  a  constable  learn  that  a  felony  with  violence  is 

being,  or  is  likely  to  be,  committed  in  a  house,  the  constable 
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may  break  open  the  outer  and  inner  doors  if  necessary^  after 
stating  who  he  is^  and  demanding  admission ;  but  the  outer 
doors  should  never  be  broken^  except  in  case  of  emergency^ 
and  when  an  immediate  arrest  is  necessary. 

So  if  persons  prepared  to  fight^  run  into  a  house^  ap-  Tighti. 
parently  for  the  purpose  of  doing  so^  it  wotQd  be  proper  for  a 
constable  to  follow  them^  and^  in  case  of  necessity^  to  break 
open  the  doors  if  admission  were  refused. 

When  outer  doors  may  be  broken  open^  inner  doors  may  Inner  doon. 
be  broken  without  any  previous  request. 

§  1193.  As  regards  arrest  under  a  warrant  of  apprehen-  Modaofsrrtit 
sion,  the  officer  is  bound  to  follow  the  instructions  of  the  ^^  ""^  ' 
warranty  and  he  may  execute  it  by  breaking  doors^  if  neces- 
sary, after  demand  of  admission. 

The  warrant  should  be  produced  at  the  time  of  the  arrest, 
and  the  contents  of  it  read  to  the  prisoner. 

§  1194.  Persons  may  be  arrested  for  treason,  felony,  or  Anetton 
misdemeanour,  (any  indietable  offence,)  and  breaeh  of  the«-^,- 
peace,  on  Sundays,  as  well  as  on  other  days ;  and  by  night  as 
well  as  by  day. 

§  1195.  With  respect  to  search  warrants  for  stolen  goods.  Search 
the  form,  contents,  and  mode  of  execution  have  already  been  ^■"•°**- 
detailed.     (Ante,  §§  698  to  700.) 

§  1196.  The  duties  of  constables  in  the  execution  of  dis-  Wamati  of 
tress  warrants  on  summary  convictions  are  adverted  to  ante,  ^*•*'•••• 
§  443,  &c. 

Note. — There  are  special  provisions  for  the  discharge  of 
duties  by  constables  in  various  Imperial  and  Colonial  enact- 
ments,  which  it  would  be  impossible  to  enumerate  here. 


§  1197.  Specific  suggestions  respecting  the  conduct  to  be  statements 
pursued  by  constables  towards  prisoners  after  apprehension  ^.^'^ 
for  an  indictable  offence,  as  regards  statements  and  confes-  prieoDon, 
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slons^  have  already  been  given  in  the  chapter  on  Evidence. 
{Ante,  §  77,  &c.) 

Inqaesti.  §  1198.  Constables^  on  receiving  information  of  bodies 

being  found  dead^  or  of  suspicious  fires  by  wbich  property 
has  been  destroyed^  ought  to  give  information  to  a  Coroner 
of  the  district,  or  in  his  absence  to  the  nearest  Justice  of  the 
Peace.     (See  ante,  §  1117.) 

« 

Summoning  §  1199.  It  is  a  duty  of  constables  to  summon  a  Jury 

Jmy?*  *       according  to  the  precept  of  the  Coroner.     (See  §  1130.) 


Serring  . 
fommoni 
generally. 


§  1200.  The  duty  of  serving  summonses  is  cast  on  peace 
officers,  in  cases  both  of  indictable  o£Pences  and  of  summary 
convictions. 


Attendance  to       §  1201.  In  aU  cases  where  a  constable  has  served  a  sum- 
ready  to  prove  the  service  if  necessary. 


Qeneralljr. 


Indiotmentfor 
diiobedienoe, . 
neglect,  or 
&Toar. 


THE    LIABILITIES  AND    PUNISHMENT   OF  CONSTABLES. 

§  1202.  As  it  is  necessary  for  the  protection  of  society 
that  constables  should  discharge  their  duties  with  vigilance, 
promptitude,  and  impartiality,  and  should  be  guilty^  neither 
of  oppression  or  excess  of  authority  on  one  hand,  nor  of 
favour  or  indulgence  on  the  other,  they  are  made  liable,  by 
the  Common  Law,  and  by  particular  statutory  provisions,  to 
various  punishments  and  penalties,  for  misconduct,  in  com- 
mission and  in  omission. 

§  1203.  A  constable  may  be  indicted  for  not  obeying  a 
warrant  of  a  Justice,  or  for  not  returning  a  warrant  when  he 
is  directed  to  do  so;  for  not  doing  his  best  to  apprehend 
offenders  whom  he  ought  to  apprehend ;  and  for  permitting 
a  felon  or  misdemeanant,  or  even  a  vagrant,  to  escape  out  of 
his  custody. 


Ciortaib 

^^^   otW penalties;- 


§  1204.  Constables  are  also  liable  to  the  following  among 
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(1.)  Under   ^^  Vagrant  Act,  1866/'    for  neglecting  to  Neglect, 
apprehend  vagrants,  £20 ;  in  de&ult,  three  months^  imprison- 
ment, or  till  fine  paid. 

(2.)  Under  ''  The  Constabulary  Force  Ordinance,  1846,''  DiBobedienoe. 
— for  breach  of  regulations, — stoppage  of  pay  by  Conmiis- 
tioner  or  Inspector  not  exceeding  20s.;  or  on  conviction 
before  two  Justices,  5s.  to  .£20;  and  in  default,  imprison- 
ment &om  one  week  to  six  calendar  months. 

(3.)  Any  of  the  following  offences  : —  IrreguUrity. 

Taking  a  bribe  or  gratuity ; 
Suffering  any  one  in  custody  to  escape ; 
Wilfully  neglecting  to  execute  a  warrant  or  mak^  a 

seizure ; 
Showing  favour  to  any  one  in  custody  : 
Penalty  not  exceeding  £20 ;  or  imprisonm^t,  not  ex- 
ceeding six  months.  (^) 
(4.)  Desertion  from  the  force, — not  exceeding  £20.  Desertion. 

(5.)  And,  as  we  have  seen,  by  '^  The  Resident  Magistrates 
Act,  1867,''  penalties  of  £5  and  £10  are  inflicted  upon 
constables  for  neglect  of  their  duties  under  that  Act,  (sees. 
78  and  126).     {Ante,  §§  956,  1046.) 

§  1205.  The  fines  and  penalties  accruing  under  the  Ordi-  AppropmtioQ 
nance  are  to  be  appropriated  thus  : —  ^^  penalties. 

(1.)  One  third  to  the  informant  or  prosecutor,  the  rest  to  Part  to 
Her  Majesty  for  the  public  uses  of  the  Colony.  informant. 

(2.)  But  all  moneys  thus  payable,  or  payable  as  a  for-  Constable's 
feiture  under  any  other  Ordinance,  to  any  constable,  are  to  *^'!/®  ^  ^ 
be  paid  into  a  fund,  to  be  divided  annually  among  the  officers 
and  men  of  the  force,  according  to  regulations  made  by  the 
Grovemor ;  or  in  default  of  such  regulations,  to  the  person 
entitled. 

PROTECTION   OF  CONSTABLBS. 

§  1206.  Constables  who  take  casre  to  aet  within  the  pro-  G^nenllj. 
visions  of  the  law  are  amply  protected  ,*  and  assaults  upon 

0)  This  most  be  treated  as  a  cunuiktiTa  remedy,  not  talung  away  the 
remedy  by  indictment. 


zu 


c.  xn.] 


NSW  SEjUUKB  C0N8IABULART. 


constables  in  the  due  execution  of  their  duty  are  more 
seriously  punishable  than  ordinary  assaults ;  and  obstructiDg 
them  in  the  discharge  of  their  duties  is  also  a  serious  offSence. 


Justification 
nnder  war- 
rant. 


§  1207.  As  a  protection  against  actions  brought  against 
constables  for  acts  done  in  the  discharge  of  their  duty,  thej 
may  justify  an  arrest,  under  a  proper  warranty  without 
showing  the  existence  of  a  good  ground  for  the  issuing  of  tiie 
warrant. 


Arwstfor  §  1208.  Moreover,  as  we  have  seen,  they  may  justify 

^wOTMxT^^^*^  arresting  without  warrant  in  cases  of  felony,  when  there  is 
Ndionable       a  reasonable  ground  for  suspecting  that  the  party  charged 
■uspunon.       j^^  committed  the  oflFence,  even  if  he  should  afterwards  turu 
out  to  be  innocent. 


FiOToionof 
O  J*.  Ordi- 
nance. 
Seo.  14. 

Limitation  of 
proceedings. 


Tender  of 
amends. 


Costs. 


§  1209.  Moreover,  the  Constabulary  Force  Ordinance 
provides  (apparently  as  a  substitution  for  the  Imperial  lav 
on  the  subject) — 

(1.)  Tliat  all  actions  and  prosecutions  against  constaUes, 
for  anything  done  in  pursuance  of  the  powers  and  responsi- 
bility given  and  laid  on  them  by  the  Ordinance,  shall  be 
commenced  within  four  calendar  months  after  the  fact  com- 
mitted;  and  that  notice  in  writing  of  such  action,  and  of  the 
cause  thereof,  shall  be  given  to  the  defendant,  one  calendar 
month  before  the  commencement  of  the  action. 

(2.)  The  plaintiff  in  such  action  is  not  to  recover^  if  the 
defendant  tenders  sufficient  amends  before  the  action;  or 
pays,  after  action  brought,  a  sufficient  sum  into  Court, 
together  with  the  costs  up  to  the  time  of  payment. 

(3.)  And,  in  case  of  a  verdict  for  the  defendant^  or  the 
plaintiff  being  non-suited,  or  discontinuing,  or  of  judgment 
on  demurrer  being  given  against  the  plaintiff,  the  defendant 
is  to  recover  his  full  costs  as  between  attorney  and  client; 
and  if  the  plaintiff  get  a  verdict,  he  is  not  to  be  entitled  to 
costs,  unless  the  Judge  at  the  trial  shall  certify  his  appro- 
bation of  the  action  and  of  the  verdict  obtained. 
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ARMED   CONSTABULARY. 

§  1210.  Besides  the  ordinary  Constabulafy  Force  estab-  Constitution 
lisbed  under  the  above-mentioned  Ordinance,  and  the  Ordi- 
nances of  Provincial  Councils,  a  force  has  been  constituted  in 
the  Colony  under  the  provisions  of  "  The  Armed  Constabu- 
lary Act,  1867,''  and  the  Amendment  Act,  1869. 

§  1211.  Commissioners  and  Inspectors,  being  the  superior  Actl867,«.15. 
commissioned  oiBBcers  of  such  force,  after  having  taken  the 
oath  of  oiBBce  prescribed  by  the  Act  of  1867,  become,  without 
further  qualification  or  appointment.  Justices  of  the  Peace  Offioon  «» 
for  the  Colony,  and  continue  so  as  long  as  they  hold  their  ^^''^  ^'^'^ 
office  in  the  Constabulary  Force,  and  no  longer. 

§  1212.  Constables  sworn  under  the  Act,  subject  to  the  Sec.  19. 
special  provisions  of  the  Act,  possess,  throughout  the  Colony,  ^iJJJ^5nMttId°* 
all  powers  and  privileges,  and  are  liable  to  all  the  duties  and  priyileges  m 
responsibilities,  which  any  constable  by  law  possesses  or  is         . , 


liable  to ;  and  by  section  18  of  the  Act,  it  is  specially  provided  Sec.  18. 
that  it  shall  be  the  duty  of  the  Armed  Constabulary  to  sup- 
press all  tumults,  riots,  affirays,  or  breaches  of  the  peace,  and  Tamultf, 
all  public  nuisances,  and  offences  against  the  law,  in  any  part  "^^  *^ 
of  the  Colony  where  they  may  be  on  duty. 

§  1213.  Moreover,  the  Amendment  Act  of  1869  makes  Attendance 
the  following  provisions  for  the  attendance  of  the  Constabu-  Xstl^9^9  7. 
lary  at  the  sittings  of  Courts,  and  for  the  execution  by  them 
of  legal  process. 

§  1214.  The  sergeants  and  constables  of  the  Armed  Con-  To  execute 
stabulary,  when  not  engaged  on  actual  duty,  Q)  shall,  under  J^^^"^ 
the  direction  of  the  Defence  Minister,  attend  all  sessions  of  cess,  &c 
the  Supreme  Court  and  Native  Lands  Courts,  Courts  of 
Petty  Sessions  and  Resident  Magistrates'  Courts,  which  may 
be  held  at  or  near  the  place  where  they  are  stationed ;  and 

Q)  QutBre,  whether  this  means  **  duty"  other  than  that  of  ordinary  con- 
stables, to  the  performance  of  all  whose  ordinaiy  dutiea  it  is  ezpiesslj  enacted 
that  thej  shall  be  liable. 
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shall  obey  and  execute  every  lawful  summons^  warranty  execn- 
tion^  order^  and  command  of  such  Court. 


Powers  in  tliat  §  1^15.  Any  such  process^  warranty  order^  or  command, 
behalf.  directed  or  given  to  any  such  sergeant  or  constablej  shall  and 

may  be  executed  and  enforced  by  any  other  sergeant  or  con* 

stable,  or  his  assistants,  who  shall  have  the  same  rigbts, 
.  powers,  and  authorities  for  the  execution  thereof^  as  if  tk 

same  had  been  originally  directed  to  him  or  them  expreadf 

by  name. 

Maiiftgement  §  1216.  It  is  unnecessary  to  allude  here  to  the  provini 
of -leTCe.         ^  y^g  ^^  gjy  ^jjg  enrolment  and  management  of  the  fsKO, 

or  for  the  constitution  of  a  Boai*d  having  certain  jnriBdiclki 
over  its  members. 


BeooTtiry  of 
penalties. 


§  1217.  The  principal  cases  in  which  penalties  nuq^be 
recovered  for  offences  under  the  Act,  will  be  found  in  tk 
Alphabetical  Digest,  ^^  Summary  Convictions,'' jeia^. 


SPECIAL   CONSTABLES. 

(See  antCf  §§  233-238,  and  Appendix,  pp.  67  and  68^ 
and  notes.) 
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CHAPTER  XIII. 

MISCELLANEOUS  DUTIES  OF  JUSTIOES. 

Besides  the  ordinary  duties  of  Justices  of  the  Peace  imposed 
upon  them  by  the  Common  Law^  and  the  general  statutory 
provisions  affecting  them^  already  set  out  in  a  former  part  of 
this  work,  there  are  various  Ordinances  and  Acts  of  the 
Colonial  Legislature,  which,  besides  creating  offences,  grant 
particular  powers  to  Justices  of  the  Peace,  or  prescribe  cer- 
tain duties  to  be  performed  by  them. 

A  digest  of  the  most  important  of  these  enactments  will 
be  found  alphabetically  arranged  in  the  following  pages. 

N.B. — It  must  be  remembered,  with  respect  to  the 
powers  and  duties  of  Justices  of  the  Peace,  created  by  Ordi- 
nances passed  before ''  The  Constitution  Act,  1852,"  that  the 
Provincial  Councils  have  power  to  make  local  Acts  (except  on 
the  subjects  prohibited  by  section  19  of  the  Constitution 
Act),(^}  at  variance  with  those  Ordinances. 

An  index  to  the  principal  Ordinances  of  the  different 
Provinces  will  be  found  at  the  end  of  the  Appendix. 


Adulteration  of  Food  and  Drink. 
See    Alphabetical  Digest,  '^Summary  Convictions,'^  Tit. 
Adulteration. 


See  Licensinff. 


Alehouses. 


Apprentices. 
§   1318.  By  the  Statute  Isaw  of  England,  numerous  pro-  Law  of 
visions  are  made  for  regulating  the  relations  between  masters  •"'"P"^* 
and  apprentices,   in   various  trades  and  occupations,   and 
especially  in  the  case  of  paupers,  which  are  obviously  inap- 
plicable to  the  Colony. 

(')  See  Appendii,  p.  8,  in  note. 
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*/^    •y*y*<-^*''^A-a  ,    •*»  ^^'X-ZSZ.    ETt  TI  XaTTC  tiff  fiXSDff  pOWOI 

*rt*  */,  V  v/.^  •  i'/^  v.*:  .•^rrj^-^j.fcf-j*  fcr  tile  c:ie  peTfonnsna 
of  »'^  #  'o^Uw* ,  %>  //,*^*T>  tr^  'f>T  the  li'B'  of  EnglandjSO 
fw#  ytM  uifjfU^  i*^f't''  *'/  ,^<'w  Z/AWufi,  aoid  cot  inconsistent  witk 
ih  \t9'fim^thn  of  ^it*'.  Act. 

M'iMH«»'M.i  1  T'T/    Any  oflW'T  of  tlic  Government  who   has  tie 

W*"*'  '•      H|ff  f  )ii|  flifi  I  iM/M  or  roiitrol  of  |)cnions  of  any  particular  tride 

HI  *  m||)m|i,  Miiiy  liikf  fid  nifitiy  apprentices  as  he  may  reqniiti 

(»i  Ml  M»'  mimIit  liiiii  1111(1  IiIn  HurcrcHHors  in  office  in  the  emploj'- 

1*1  t  lilii  tiit'iMi-,  ii|  i«iiiii-ai>.  ill  iiililtt#[)n  tu  tlio  remedy  for  a  breach  of  eot^ 
(iiimI  tM  litf  holi'iiliMi>  \\\  llti*  liiw  of  Kuglaiul,  moitcrs  are  entitled  to  the 
mimImm  Hint  i«nhl(i||i«  nf  lltrir  Hpjuvntioosi.  Thoy  Imvc  power  to  admiiuilff 
html  t«ili>  fid |tiii^t  iimvHtitn  upon  (hoir  npprcntiiv*  for  negligence  or  oikr 
tuuKt^niMh  \tii-(M|i  puMt»hAlOi\  UtmoTor.  for  ill-usAge.  and  neglect  to  tdi 
\\u  \\\  y\y'\^\\  io.ll  Niv  "  \\\^  \MVomv»  i^ain»t  (he  IVnon  JLct,  1367,"  t.2l): 
«Ui^  %\\x\  \\\A\  \^\\\\ii  M\  AtiwM^  iipt\u*l  *  |>crK>n  enticing  avaya 
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ment  of  Government,  for  a  term  of  not  less  than  three  years, 
nor  more  than  seven,  in  such  arts  or  trades  as  he  may  deem 

expedient.  (^) 

§  1223.  Before  such  apprentice  shall  be  bound  as  afore-  Indenturei. 
said,  an  indenture  of  apprenticeship  is  to  be  executed  by  his  ^^'  ^' 
parent  or  guardian ;  or,  if  he  have  no  parent  or  guardian 
living,  by  two  Justices  residing  near  the  district  where  the 
apprentice  is   residing,  and  by  the  apprentice  on  the  one 
part,  and  by  the  Government  oflScer  on  the  other  part. 

The  indenture  is  to  specify  the  particular  art  or  trade  in 
which  the  apprentice  is  to  be  initiated  and  employed. 

Such  indenture  is  to  bind  the  apprentice,  and  the  Govern- 
ment officer  and  his  successors  in  office. 

§  1224.  With  respect  to  children  maintained  in  charitable  Orphan 
institutions,  it  is  enacted  that  the  persons  who  have  the  con-  g^l^'"^' 
trol  or  management  of  any  orphan  school,  or  any  public 
institution  of  an  eleemosynary  nature,  may  from  time  to  time 
nominate  and  return  to  the  Colonial  Secre&ry  the  names  of 
persons  who  may  bind  children  under  such  control  or 
management,  as  apprentices,  and  may  change  such  nomina- 
tion from  time  to  time. 

§  1225.  The  persons  so  nominated,  if  approved  of  by  the  Majbebotmd. 
Colonial  Secretary,  shall  be  capable  of  binding  such  children  ^^' 
as  apprentices ;  and  they  may,  if  they  think  fit,  bind,  by  inden- 
ture, children  above  the  age  of  twelve  years,  under  the  care 
and  control  of  their  respective  institutions,  to  be  apprenticed 
to  any  farmer,  householder,  tradesman,  or  other  person 
exercising  any  art  or  manual  occupation,  for  a  term  not 
exceeding  five  years. 

The  term  is  to  expire  when  the  apprentice  attains  the  Period, 
age  of  nineteen ;   or  in  case  of  a  female,  when  she  marries 
with  the  consent  of  those  who  by  law  have  power  to  give 
consent  to  the  marriage  of  minors. 

Q)  QtMffff,  To  wliat  eUiMt  of  p«noiu  U  thii  dtfinitioii  intaded  to  ^pply  F 
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Indenturei. 
Seo.  a 


Coreiuuits. 


§  1226.  Before  any  child  is  bound  under  tlie  last  proTi- 
sion  of  the  Act,  an  indenture  is  to  be  executed  by  the  person 
nominated  and  approved  as  above  mentioned  on  the  one  part, 
and  the  master  to  whom  the  child  is  to  be  bound  on  the  other 
part ;  and  is  to  be  binding  on  both  child  and  master. 

It  must  contain  a  covenant  on  the  part  of  the  master  that 
during  the  term  of  apprenticeship  he  will  provide  the  appren- 
tice  with  sufScient  suitable  food,  clothing,  and  bedding, — 
and  that  the  apprentice  shall  attend  Divine  service,  when 
practicable,  at  least  once  every  Sunday,  and  shall  have  par- 
ticular  attention  paid  to  his  morals ;  and  also  that  the  master 
shall  pay  into  a  Savings  Bank  in  the  Colony,  in  the  name  of 
the  apprentice,  the  yearly  sum  of  two  pounds  if  a  male,  and 
thirty  shillings  if  a  female,  for  each  of  the  last  three  years 
of  the  apprenticeship,  when  the  term  is  for  five  years,  to  be 
paid  to  the  apprentice,  with  interest,  at  the  expiration  of  the 
term  of  apprenticesUp. 


Who  maj  take  §  1227.  The  Act  empowers  any  farmer,  householder, 
^renticei.  tradesman,  or  other  person  exercising  any  trade,  art,  or 
manual  occupation,  to  take  any  apprentice  above  the  age  id 
twelve  years,  by  indenture  in  writing,  to  be  instructed  in  his 
trade,  art,  or  occupation,  for  a  term  not  exceeding  five  years, 
but  which  is  to  expire  when  the  apprentice  attains  the  age 
of  nineteen  years,  or  in  case  of  a  female  when  she  marries 
with  the  consent  of  those  who  are  by  law  authorized  to  give 
consent  to  the  marriage  of  minors. 


Partiei  to 
indentOTM. 
Sec  10. 


§  1228.  Such  last-mentioned  indenture  is  to  be  ^cecuted, 
of  the  one  part  by  the  parent  or  guardian  of  the  apprentice, — 
or  if  he  have  none,  by  two  Justices  residing  in  or  nearest  to 
the  district  where  the  apprentice  resides, — and  by  the  master 
of  the  other  part.  The  indenture  is  to  contain  such  cove- 
nants and  provisoes  as  are  usually  inserted  in  the  indentures 
of  such  apprentices  in  England.  (^) 


0)  Tha  eoranaati  ninal  in  Eng^irii  indantom  will  be  fonnd  in  tha  Ftem 
Ko.  m  in  Ilia  IVividaiy,  tdnn  iirotf  Bom'a  "<  JTof^ 
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§  1229.  With  regard  to  children  who  have  been  deserted  Deserted 
or  left  without  adequate  means  of  support,  it  is  enacted  ^^^^^J^{|* 
that  when  any  order  has  been  made  for  the  maintenance  Sec.  ii. 
of  the  child,  under  the  provisions   of  any  Act   enabling 
Justices  to  make  orders  for  maintenance  of  such  children, 
any  two  Justices  may,  with  the  consent  of  either  of  the 
child's  parents,' if  alive  and  within  the  Colony, — ^and  if  other- 
wise, without  such  consent, — ^bind  the  child,  if  above  the  age 
of  twelve  years,  by  indenture,  to  be  apprenticed  to  any  such 
person  as  above  mentioned  for  a  term  not  exceeding  five 
years,  but  which  is  to  expire  as  above  mentioned. 

Such  binding  is  to  be  as  effectual  as  if  the  child  had  been 
of  fiill  age,  and  had  bound  himself. 

§  1230.  The  assignment  of  such   indenture  as   above  Assignment  of 
mentioned  is  provided  for  as  follows : —  S^*  12^^' 

The  master,  or  his  executors  or  administrators,  in  the  event 
of  his  death,  may,  by  indorsement  on  the  indenture,  or  by  any 
other  instrument  in  writing,  with  the  consent  of  two  Justices 
in  writing  under  their  hands,  assign  his  apprentice  to  any  fit 
and  proper  person  ready  and  willing  to  take  him,  for  the 
residue  of  the  term ;  and  the  person  to  whom  the  apprentice  . 
is  assigned,  must,  at  the  same  time,  by  indorsement  on 
the  counterpart  of  the  indenture,  or  by  writing  under  his 
hand  stating  the  indenture  and  the  first-mentioned  indorse- 
ment and  consent,  declare  his  acceptance  of  the  apprentice, 
and  acknowledge  himself,  his  executors  and  administrators, 
to  be  bound  by  the  agreements  and  covenants  on  the  part  of 
the  master,  contained  in  them. 

The  apprentice  is  thereupon  to  be  deemed  and  taken  to 
be  apprenticed  to  the  subsequent  master  to  all  intents  and 
purposes. 

§  1231.  No  master  is  to  put  away  or  transfer  his  apprentice  Transfer  or 
to  another,  or  in  any  way  to  discharge  or  dismiss  him  from  gJI^^^LS^' 
his  service,  without  the  consent  of  two  Justices,  under  the 
penalty  of  jElO. 
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Jnritdictum 
of  Jufticei. 
Sec  14 


§  1232.  With  respect  to  differences  arising  between  master 
and  apprentice^  the  party  feeling  aggrieved  must  make  his  com- 
plaint to  two  Justices  of  the  Peace^  who  are  to  have  power  and 
authority^  in  their  discretion^  to  make  such  order  and  direc- 
tion as  the  equity  of  the  case  shall  require ;  and  in  case  of 
such  difference^  or  on  proof  of  ill-usage  or  neglect  of  duty  by 
the  master,  they  may  cancel  the  indenture  of  apprenticeship, 
and  discharge  the  apprentice  from  all  obligation  of  serving 
under  it,  by  certificate  under  their  hands  and  seals ;  and  such 
certificate  is  to  be  a  full  and  sufficient  bar  to  any  action  which 
may  be  brought  on  such  indenture. 


m-imgeof 
apprentioei. 
See.  15. 


§  1233.  Any  master  who  ill-treats  his  apprentice,  or 
neglects  properly  to  instruct  him  or  otherwise  dischai^e  his 
duty  towards  him,  may  be  summoned  to  appear  before  two  or 
more  Justices,  and  upon  conviction  may  be  fined  by  them 
in  any  sum  not  exceeding  £10. 


Miioondact. 
See.  16. 


§  1234.  With  respect  to  misconduct  by  apprentices,  any 
two  Justices,  upon  application  or  complaint  made,  on  oath,  by 
any  master  against  his  apprentice  concerning  any  breach  of 
duty,  disobedience,  or  ill  behaviour  in  his  service,  may  hear 
and  determine  the  same  in  a  summary  way,  and  may,  if  they 
think  fit,  punish  the  offender  by  committing  him  to  solitary 
confinement  in  a  gaol,  for  any  time  not  exceeding  three  days. 
But  this  punishment  is  not  to  be  inflicted  on  any  apprentice 
under  the  age  of  fourteen  years,  or  upon  any  female. 


Abioonding.] 
Sec.  17. 


Befatingto 
lerre. 


§  1235.  If  an  apprentice  absents  himself  from  his  master's 
service  before  his  term  of  contract  has  expired,  he  may,  at  any 
time  afterwards,  whenever  he  may  be  found,  be  compelled  to 
serve  his  master  for  the  same  length  of  time  as  he  absented 
himself,  unless  he  make  reasonable  satisfaction  to  the  master 
for  the  loss  the  former  has  sustained  by  such  absence,  and 
so  from  time  to  time,  as  often  as  the  apprentice  shall  absent 
himself,  before  the  term  of  his  contract  is  fulfilled. 

§  1286.  If  the  apprentice  refuse  to  serve  as  justmentionedj 
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or  to  make  reasonable  satisfaction  to  his  master^  the  latter 
may  make  complaint^  on  oath^  to  any  Justice  of  the  Peace : 
and  thereupon  the  Justice  may  issue  a  warrant  under  his  hand 
for  apprehending  the  apprentice^  to  be  brought  before  any 
two  Justices  of  the  Peace. 

§  1237.  The  Justices  are  to  hear  the  complaint  in  a  sum-  FaniAhment. 
mary  way,  and  to  determine  what  satisfaction  should  be  made  ®®^  ^'' 
to  the  master ;  and  if  the  apprentice  does  not  give  security  to 
make  satisfaction  according  to  such  determination,  he  may 
be  committed  to  gaol  for  any  time  not  exceeding  three 
months,  besides  serving  the  period  of  time  for  which  he  was 
absent : 

§  1238.  It  is  provided  that  no  conviction,  order,  warrant.  No  certiorari. 
or  other  matter  made  by  virtue  of  the  Act,  shall^  be  removed  ^* 
by  certiorari  or  otherwise  into  the  Supreme  Court ;  but  any 
person  who  thinks  himself  aggrieved  by  any  penalty  or 
punishment  imposed  under  the  Act,  may  appeal  against  the 
conviction,  to  the  Supreme  Court,  according  to  the  provisions 
in  force  for  the  regulation  of  similar  appeals. 

§  1239.  Any  fine  recovered  under  the  Act  against  the  Application  of 
master,  for   any  ill-usage  towards  his  apprentice,  may  beg°^*j*^' 
disposed  of,  in  the  discretion  of  the  Justices,  either  towards 
any  charitable  institution  in  the  district  or  place  where  the 
master  resides,  or  for  the  use  of  such  apprentice,  as  compen- 
sation for  such  ill-usage  or  neglect. 

N.B. — Forms  of  conviction  imder  the  Act  will  be  found 
in  the  Alphabetical  Digest,  '^  Summary  Convictions,''  Tit. 
Apprentices, 


Arms.(^) 
§  1240.  Besides  the  ordinary  duties  relating  to  summary  Special  powers 
convictions  and  preliminary  examinations  on  charges  of  in-  ^'ieta. 
dictable  offences  under  the  Arms  Acts,  to  be  performed  in 

(*)  The  words  "  arms "  includes  within  the  interpretation  clause  of  the 
Act  of  1860,  "  any  gun,  pistol,  or  other  fireamii  and  any  sword,  cutlass,  pike, 
bayonet,  or  otlier  instrument  of  war." 


884  c*  ^^^^0         mscELLAi^ors  duties  of  jttstices. 

the  ordinary  way^  there  ai'e  certain  special  duties  and  powen 
of  Justices  created  by  '^  The  Arms  Act^  I860,''  amended  bj 
''  The  Arms  Act  Amendment  Act,  1861/'  and  "  The  Arms 
Act  Amendment  Act,  1869,"  which  it  may  be  convenient  to 
notice  in  detail. 

Diitriete«nd         §  1241.  Under  the  3rd  section  of  the  Act  of  1860,  the 

iSTiweo^s.^.  provisions  of  the  Act  were  to  come  into  force  in  any  Pro- 
vince within  the  Colony,  according  to  an  Order  of  the 
Governor  in  Council :  Provided  that  it  should  be  brought 
into  force  in  every  Province  before  the  first  day  of  March, 

Sec.  4.  1861.      The   Governor    was    empowered    by  warrant   ''to 

appoint  and  remove  licensing  officers,  to  make  and  issue 
licenses,"  according  to  the  forms  contained  in  a  Schedule; 
and  such  licenses  might  be  granted  subject  to  any  special 

See.  5.  conditions  or  stipulations.     Such  licenses  might  be  revoked 

by  notice,  and  lost  licenses  might  be  replaced  by  a  licensing 
officer,  on  proof  to  the  satisfaction  of  a  Resident  Magistrate^ 
testified  by  writing  under  his  hand,  that  the  same  had  been 

Sec.  7.  accidentally  destroyed  or  lost. 

The  forgery  of  such  license  is  made  felony. 

Begulations  §  1242.  The  Governor  in  Council  is  empowered  by  the 

arms!^'       *  Act  to  make  and  issue  regulations  for  stamping  and  marking 
Ihid.  s.  8.        arms  on  their  first  importation  into  the  Colony,  and  arms  in 

the  possession  of  a  dealer,  and  arms  previously  unstamped 

on  a  sale  and  transfer  thereof,  and  for  the  registration  of 

any  transfer  and  sale  of  arms. 

The  contravention  of  such  regulations  makes  the  offender 

liable  to  a  penalty  not  exceeding  £500. 

NewDittricts.        §  1243.  Under  the  Amendment  Act  of  1869,  the  Colony 
Act  1869, 8. 2.  jg  ^Q  ^g  divided  by  the  Governor  into  districts   for  the 

purposes  of  the  Act ;  and  one  or  more  licensing  officers  are 

to  be  appointed  for  each  of  such  districts. 

Application  to        §  1244.  Every  person  desirous  of  keeping  or  having  arms 
/d^.T^       within  such  district,  must  make  an  application,  in  a  form 
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given  by  the  Act,  within  thirty  day8(^)  after  the  proclamation  Form  No.  192. 
of  the  district,  specifying  the  place  of  his  residence,  and  the 
place  within  the  district  where  he  keeps  or  intends  to  keep 
the  arms. 

§  1245.  The  licensing  officer  is  thereupon  to  issue  a  License 
license  to  the  applicant,  if  he  be  satisfied,  by  certificate  of  j^^"^  ^  g 
two  Justices  resident  in  the  district,  that  the  applicant  isFonnS^clda. 
resident  therein,  and  is  a  fit  person  to  keep  arms. 

6  1246.  In  cases  where  a  license  has  been  issued  under  Prodaction  of 
the  provisions  of  the  Act  of  1860,  for  the  purchase  or  im-  ^°  glso  8.84. 
portation  of  arms,  gunpowder,  or  warlike  stores,  by  a  person 
named  therein,  on  condition  that  the  same  should  be  retained 
for  his  personal  defence  or  use,  a  licensing  officer  may  make 
an  application  to  Justices  for  the  purpose  of  ascertaining 
whether  the  condition  of  the  license  has  been  broken. 

§  1247.  On  such  application  being  made,  any  two  Justices  Summons 
may  issue  a  summons  to  the  person  so  licensed,  calling  upon  g^^  35  * 
him  to  attend  before  such  Justices — (not  any  other  Justices,  Form  Wo.  IW. 
it  would  seem) — at  a  certain  time  and  place,  and  there 
and  then  either  to  produce  such  arms,  or  a  proper  license 
authorizing  him  to  sell  or  dispose  of  such  arms,  or  otherwise 
to  account  for  the  non-possession  thereof  to  the  satisfiEtction 
of  the  Justices. 

§  1248.  If  the  person  so  summoned  fail  to  attend  and  Penalty  for 
to  produce  the  arms,  or  otherwise  to  account  for  his  non-  gj^^J^*""^ 
possession  thereof,  he  is  liable  to  a  penalty  not  exceeding  Form  No.  195. 
jBlOO. 

§  1249.  It  would  seem  that,  on  the  person  summoned  Enforcing 
failing  to  appear  or  failing  to  account  as  above  mentioned,  P**^v» 
the  ordinary  course  of  proceedings,  from  information  to 
summary  conviction,  ought  to  be  adopted  for  the  purpose  of 
enforcing  the  penalty. 

Q)  This  restriction  as  to  time  would  appear  to  apply  to  persons  haying 
arms  within  the  district  at  the  time  of  the  proclamation  of  sndi  diitriot* 
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Shipmasters  §  1250.  It  is  the  duty  of  every  shipmaster  arriving  in  any 

A^fm>^7.  P^^  ^^  P^*^®  ®^  *^®  Colony  with  arms  &c.  on  board  hii 
ship^  to  give  a  statement  in  writings  containing  a  true 
account  thereof^  to  the  Custom  House  officers ;  and  if  there 
be  no  Custom  House  officer  at  the  place,  the  master  must 
deliver  such  statement  in  writing  to  a  Justice  of  the  Peace, 
if  there  he  one  accessible. 
Where  no  This  provision  seems  intended  to  prevent  the  landing  of 

giBtom  arms,  &c.,  at  places  where  there  are  no  Custom  House  officers, 

without  proper  notice  to  the  authorities. 

It  would  probably  be  proper  for  a  Justice  of  the  Peace 
receiving  such  a  statement,  to  forward  it  to  the  nearest  officer 
of  Customs,  although  no  direction  is  given  by  the  Act  on  the 
subject. 

Searching  for  §»1251.  By  virtue  of  the  same  Act,  any  Justice  of  the 
sJS!'io.  •  Pc^ce,  (as  well  as  any  officer  of  Customs,  or  any  officer  of 
the  Navy  on  full  pay,)  either  alone,  «r  with  other  persons 
employed  by  him.  may  at  any  time,  and  at  any  place  within 
the  jurisdiction  of  the  Colony,  go  on  board  any  ship,  and 
rummage  and  search  the  cabin,  and  all  other  parts  of  the 
ship,  for  arms,  gunpowder,  and  warlike  stores. 

Impeding  §  1252.  And  the  master  or  any  one  preventing  or  im- 

8^41.  peding  such  search,  is  liahle  to  a  penalty  not  exceeding  £100. 

General  §  1253.  It  is  further  provided  by  the  Act,  that,  upon 

ewtfc"  information,  on  oath,  any  Justice  may  enter  and  search,  or 

Sec.  44.  grant  a  warrant  to  any  other  person  to  enter  and  search,  any 

'  ship,  house,  or  place  where  such  Justice  shall  have  reason* 

able  grounds  to  suspect  any  arms,  &c.,  to  be  deposited  for 

any  purpose  contrary  to  the  Act,  and  to  seize  and  detain  the 

same  till  a  Resident  Magistrate  or  two  Justices  have  decided 

whether  the  same  are  the  subject  of  any  offence  under  the 

Act. 

Seizure  of  §  1254?.  If  arms  &c.  he  removed   without   license,  or 

without  without  the  license  being  produced  on  the  demand  of  any 

ncenso.  officer  of  the  Army  or  Navy  on  full  pay,  harbour  nmster; 
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officer  of  Customs^  police  officer,  constable,  or  peace  officer, 

any  Justice    of  the  Peace  may,  on  information  on  oath, 

grant  a  warrant  to  any  such  officer  or  any  person  to  search  Form  No.  197. 

for  and  seize  all  arms,  &c.,  which  shall  be  in  the  progress  of 

removal. 

§  1255.  Any  Justice  or  person  authorized  or  assisting  to  Entry  bj  force 
make  such  searches  may  enter  any  house  or  place,  to  search,  ^4^^^'  aa 
and,  on  admission  being  refused,  or  not  obtained  within  a 
reasonable  time  after  a  first  demand,  may  enter  by  force 
to  effect  the  search. 

§  1256.  Persons  in  the  Act  of  committing  either  a  felony  Apprehension 
or  a  misdemeanour  under  the  Act  may  be  apprehended  by  ^^'  ^'^* 
any  person. 

§  1257.  It  is  further  provided  by  the  Amendment  Act  Conttables 
of  1869,  that  if  any  person  be  found  carrying  arms,  it  shaU  ^^^"dS^ 
be  lawful  for  any  Justice  of  the  Peace,  or  for  any  officer  or  xnand  name, 
constable  of  the  Armed  Constabulary,  or  any  peace  officer,  ''*    ' 

to  examine  such  arms,  so  as  to  ascertain  the  numbers  and 
letters  marked  thereon,  (in  pursuance  of  the  provisions  of  the 
Act,)  and  to  require  the  person  so  carrying  arms  to  tell  his 
name  and  place  of  abode.  If  such  person  refuses  to  allow 
the  arms  to  be  examined,  or  to  tell  his  name  and  place  of 
abode,  the  Justice  or  officer,  and  any  one  acting  by  his  order 
and  in  his  aid,  may  seize  the  arms,  and  apprehend  the 
oflFender,  and  convey  him  before  a  Justice  of  the  Peace. 

§  1258.  The  Justice  may  thereupon  require  him  to  give  Penalty  for 
sufficient  security,  by  recognizance  or  otherwise,  for  his  ap-  S^*^  ^ 
pearance  before  any  two  or  more  Justices  of  the  Peace,  or  a  Ibid,  s.  14 
Resident  Magistrate,  or  a  Court  of  Petty  Sessions,  to  answer 
such  complaint  as  may  be  there  brought  against  him ;  and  in 
default  thereof,  the  Justice  may  commit  him  to  any  gaol  or 
other  place  of  security,  there  to  remain  till  a  complaint 
against  him  can  be  heard  before  such  Justices,  Magistrate, 
or  Court.    The  penalty  for  refusing  to  allow  examination^  or 
giving  a  false  name^  is  any  sum  not  exceeding  jE200, 
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Production  of  §  1259.  Every  person  licensed  to  keep  arms  tinder  the  Act 
Acti'seo  8 18  ^^  ^^^^'  ^^  obliged,  from  time  to  time,— but  not  oftener  than 
*  once  in  three  months, — (if  required  by  a  licensing  officer, 
Justice  of  the  Peace,  officer  or  constable  of  the  Armed  Con- 
stabulary, or  peace  officer,)  to  produce  to  him,  at  the  place  of 
keeping  such  arms,  the  arms  which  he  has  been  so  licensed 
to  keep. 


Penalty  on 
failure. 
Ihid.  8. 18. 


§  1260.  If  the  person  so  licensed  has  not  the  arms,  he  must 
so  state  to  the  licensing  or  other  officer,  or  Justice ;  and  such 
person  failing  to  produce  all  or  any  of  the  arms  for  which  he 
had  a  license,  without  accounting  for  the  same  to  the  satis- 
faction of  the  person  so  demanding  their  production,  is  to  be 
subject  to  the  penalties  imder  the  Act  for  having  arms  with- 
out any  license  to  keep  them. 


Power  to 
leareh  for 
ftrrot. 
ma.  8.  21. 


Bj  force. 


§  1261.  The  following  provisions  are  made  by  the  Act  of 
1869  for  searching  for  arms : — 

If  information  in  writing  be  given  to  a  Uesident  Magis- 
trate or  to  any  two  or  more  Justices  of  the  Peace,  on  the 
oath  of  a  credible  witness,  to  the  best  of  his  knowledge  and 
belief,  (1)  that  any  person  is  in  the  possession  of  arms  without 
any  license  to  keep  the  same ;  or  (2)  that  any  person,  licensed 
under  that  Act,  is  in  possession  of  arms  not  specified  in  sudi 
license  and  not  duly  marked ;  or  (3)  that  any  person  is  in 
possession  of  arms  whose  license  to  keep  the  same  has  been 
withdrawn :  the  Justices  or  Resident  Magistrate  may  enter 
and  search,  or  by  warrant  under  hand  and  seal  empower  any 
officer  or  constable  of  the  Armed  Constabulary,  or  any  peace 
officer,  with  assistance,  to  enter  and  search  the  house, 
grounds,  and  premises  of  such  person.  And  in  case  admis- 
sion shall  not  be  obtained  on  demand,  to  enter  thereinto  by 
force,  and  to  seize  and  carry  away  for  the  use  of  Her  Majesty 
any  arms  found  therein,  if  no  license  to  keep  the  same  be 
produced. 


Forfeiture  of         §  1262.  Arms  which  are  the  subject  of  any  offence  ci«atdi 
i^860^t.4e.  ^'  mentioned  in  the  Act  <tf  1860  are  to  be  forfeited  to  H«r 
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Majesty;  and  aU  disputes  concerning  forfeitures  are  to  be 
determined  either  in  the  Court  where  the  proceedings  re- 
specting them  are  pending,  or  by  two  Justices  of  the  Peace. 

&  1263.  By  ''  The  Arms  Act  Amendment  Act,  1861/'  Stewart's  and 
the  provisions  of  the  Act  of  1860,  and  of  that  Act,  are  by  igianda. 
virtue  thereof  to  be  in  force  within  Stewart's  Island,  the  -^.ct  1861,  s.  5. 
Chatham  Islands,  and  all  other  islands,  if  any,  within  ,the 
limits  of  the  Colony  not  included  within  any  Province. 

§  1264.  By  ''The  Arms  Act  Amendment  Act,  1869,''  it  Duration  of 
is  enacted  that ''  The  Arms  Act,  1860,"  as  amended  by ''  The  xdt\9^,%M. 
Arms  Act  Amendment  Act,  1861,"  shall  continue  in  force 
till  altered  or  repealed  by  Act  of  the  Grcneral  Assembly. 

N.B. — For  definition  of  the  various  oflFences,  indictable 
or  punishable  on  summary  conviction  in  the  ordinary  way, 
reference  should  be  made  to  the  Acts  themselves,  and  the 
Alphabetical  Digest,  (''  Summary  Convictions,"  and  "  In- 
dictable OflFences,") — -post. 


Bastards. 
§  1265.  The  support  of  illegitimate  children  in  New  Destitute 
Zealand  is  regulated  by  ''The  Destitute  Persons'  Relief ^^J~^^;^ 
Ordinance,"  Sess.  VII.,  No.  IX.  (a.d.  1846).     See/?o*/,  Tit. 
Destitute  Persons. 

§  1266.  The  provisions  of  the  Ordinance  apply  to  Euro-  To  what 
pean  or  half-caste  illegitimate  children,  but,  apparently,  not  J^u^le. 
to  children  both  of  whose  parents  are  of  the  aboriginal  race.  Sec.  6. 

§  1267.  Proceedings  are  instituted  by  complaint,  on  oath,  Complaint. 
to  any  one  Justice  of  the  Peace,  made  either  by  the  mother  y^  j^^  193 
of  the  child,  or  by  an  oflScer  duly  appointed  to  act  in  that 
behalf. 

§  1268.  The  complaint  must  be  to  the  eflfect  that  the  Its  pnrpoii. 
father,  i.^.,  the  reputed  father,  of  the  child  has  refused  to*^**** 
support  it; 
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Summons  and  &  1269.  Such  complaint  having  been  made,  two  Justices 
g^^c^ug"-  of  the  Peace  may  summon  the  party  charged,  and  hear  and 
Form  No.  199.  determine  the  complaint  in  a  summary  way;  and  the  pro* 
ceedings^  as  it  would  appear,  are  to  be  conducted  in  New 
Zealand  in  the  «ame  way  as  in  other  cases  of  summaiy  con- 
viction or  order,  except  so  far  as  they  are  affected  by  the 
provisions  hereinafter  mentioned ;  although  the  proceedings 
in  such  cases  in  England  are  expressly  exempted  from  the 
operation  of  the  Summary  Convictions  Act. 


Hearing  and 
eyidence. 
See.  6. 


§  1270.  At  the  hearing  of  the  case,  the  Justices  who  issued 
the  summons  arc  to  hear  the  evidence  produced  on  the  part 
of  the  complainant,  and  on  the  part  of  the  person  charged. 
It  is  provided  that  the  evidence  of  the  mother  shall  not  be 
necessary  for  the  making  of  the  adjudication;  but  if  the 
mother^  gives  evidence,  it  is  necessary  that  her  testimony 
shouM  be  corroborated  in  some  material  particular  by  other 
testimony,  to  the  satisfaction  of  the  Justices. 

Adjudication  §  1271.  If  the  evidence  satisfy  the  Justices  of  the  pater- 
anJ^^r*^^  nity,  they  may  adjudicate  that  the  man  charged  is  the 
Ihid,  putative  father  of  the  illegitimate  child. 

4Jorm    0.      .        ^^  ^j^^  same  time,  they  may  make  an  order  for  the  main- 
tenance of  the  child,  upon  either  or  both  of  the  parents. 


Weekly  pay- 
ments. 
Sec.  7. 


§  1272.  If  they  are  satisfied  that  the  putative  father  has 
refused  to  provide  for  the  support  of  the  child,  they  may 
order  him  to  pay  to  the  mother,^-or  to  some  third  person,  if 
they  think  fit, — for  the  support  of  the  child,  a  weekly  sum,  not 
less  than  2s.  or  more  than  10s.  a  week,  at  such  times  and  in 
such  manner  as  they  shall  think  fit. 


Mother,  if  §  1273.  If  it  is  made  out  to  the  satisfaction  of  the  Jos- 

part  OT  wbole  ^^^^^^  ^^^  ^^  mother  is  able  to  contribute  to  her  child's  sup- 
Ihid. 


Form  No. 
200a. 


port,  they  may  order  her  to  contribute,  as  well  as  the  father, 
in  such  proportions  and  manner  as  they  shall  think  fit. 

And  if  the  Justices  should  be  satisfied  that  the  mother 
only  is  of  such  ability,  they  may  make  an  order  upon  her 
alone. 
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§  1274.  If  the  child  be  a  half-caste^  the  Justices  may  Farther  »um 
further  order  the  putative  father  to  pay  an  additional  sum,  onialf^olfte'^ 
not  exceeding  a  fourth  of  the  maintenance  money,  to  be  children, 
applied,  as  they  may  direct,  to  the  education  of  the  child  in  Form  No.  201. 
the  English  .language  and  in  the  duties  of  the  Christian 
religion, — such  payment  to  cease  when  the  child  shall,  by 
order  of  the  Justices,  be  committed  to  the  custody  of  a 
European. 

§  1275.  A  putative  father,  who  becomes  liable  under  the  Compoeition 
Ordinance  to  contribute  towards  the  support  of  his  illegiti-  ^°'  weeUj 
mate  child,  may  pay,  as  compensation  for  the  weekly  pay-  Sec.  9. 
mcnt,  such  sum  not  being  less  than  <£10,  or  i^ore  than  j£50, 
as  the  Justices  shall  deem  reasonable. 

§  1276.  If  the  father  or  mother,  as  the  case  may  be,  if  parent  con- 
consent  that  the  child  shall  be  put  to  any  school  which  may  ^"^  ^  ^f 
be  afforded  by  the  Governor  for  such  purposes,  the  Justices  vemment 
may  receive  from  the  father  or  mother  any  sum,  even  if  less  g^^  9' 
than  £10,  which  may  be  sufficient  for  the  maintenance  and 
education  of  the  child  therein. 


§  1277.  For  every  such  composition  payment  as  above,  Koceipt  for 
the  putative  father  or  the  mother  paying  it  is  entitled  to  get  ^^P^tio^i 
a  receipt  from  the  person  who  receives  it,  which  shall  be  a  liability, 
full  satisfaction  and  discharge  of  all  liability  on  the  part  of  f^J^i^o  202 
such  father  or  mother  for  the  future  maintenance  and  support 
of  the  child. 

§  1278.  The  Ordinance  further  provides  for  the  custody  Custody  of 

of  children  in  respect  of  whom  orders  of  maintenance  have^M^^^?*?*® 

^  ,  ,  of  death,  in- 

been  made,  in  cases  of  the  death  or  insanity  of  the  mother,  sanity,  or  Con- 
or in  any  case,  with  the  consent  of  the  mothcF,  Sec.  10™^   ^ 
Any  two  Justices  may,  in  such  cases,  appoint,  in  writing,  Form  No.  208. 
a  fit  person,  consenting  to  act,  to  have  custody  of  the  child  ; 
and  any  two  Justices  may  revoke  any  such  appointment,  and 
make  a  fresh  one. 
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Custodian  to         §  1279.  The  person  so  appointed  to  have  the  custody  of 
mrate^u^p    *^®  child,  may  apply  for  and  receive  all  payments 


order.  due  under  any  order  made  in  pursuance  of  the  OFdinance. 

Sec  10.  ^  ^ 

Apprenticing  §  1280.  Provisions  contained  in  the  Ordinance  respecting 
the  apprenticing  of  illegitimate  children,  were  repealed  by 
''The  Master  and  Apprentice  Act,  1865/^  (See  auk, 
Apprentices,) 

Becorery  of  §  1281.  In  case  the  payment  of  money  under  an  order  of 

order.  ^  *  maintenance  shall  be  in  arrear  or  unpaid  for  the  space  of  one 
Sec.  17.  calendar  month  or  upwards,  the  person  who  is  entitled  to 

Form  No.  204.  .        .^  i      .  t     x-  t_  •  i- 

receive  it  may  apply  to  any  Justice,  who  may  issue  his 
warrant  to  cause  the  person  making  default  to  be  brought 
up  before  any  two  Justices;  and  if  he  fails  to  pay  the 
arrears,  the  amount  due  shall  be  determined  by  the  Justices, 
and  recovered  in  a  summary  way,  (t.e.,  in  the  ordinary 
course  of  an  order  for  payment  of  money) . 

Arrears  for  §  1282.  But  if  the  person  entitled  to  recover  the  money 

thirteen  weeks  under  an  order  of  maintenance  has  allowed  the  payment  to 
not  recover-  }yQ  in  arrear  for  more  than  thirteen  weeks,  he  is  not  entitled 
Sec.  17.  to  recover,  nor  can  a  warrant  of  distress  be  issued  for  more 

than  the  arrears  due  for  thirteen  weeks,  under  the  order. 

Default  of  §  1283.  If,  upon  such  last-mentioned  adjudication  of  the 

^^^*  amount  of  arrears,  the  party  does  not  pay  the  same  forth* 
Sec.  18.  with,  the  Justices  may,  if  they  think  fit,  order  him  to  be 

detained  in  custody  till  the  return  of  the  distress  warrant 
to  be  issued  for  levying  the  arrears,  unless  he  shall  give 
sufficient  security  to  the  Justice  for  his  appearance  before 
two  Justices  on  the  day  appointed  for  the  return  of  the 
warrant.  The  return  day  must  not  exceed  seven  days  from 
the  time  of  taking  the  security. 


Party  ab-  §  1284.  Provisions  are  made  for  reaching  the  property  of 

Boonding,  or  persons  who  abscond,  or  are  absent  with  intent  to  avoid  pay- 

eTadioff.  *  • 

Sec  19.  ment  of  moneys  ordered  to  be  paid  under  the  Ordinance^  and 
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also  for  taking  security  from  persons  attempting  to  leave  the 
Colony.*  These  provisions  are  detailed  post,  Tit.  Destitute 
Persons. 

§  1283.  Any  person  making  any  false  statement^  on  oath  False  state* 
or  afcmation,  in  any  proceedings  under  the  Ordinance,  is  to  Swj?£1. 
be  deemed  guilty  of  a  misdemeanour. 

§  1286.  Any  person  feeling  aggrieved  by  an  order  or  Appeals  under 
conviction  under  the  Ordinance,  may  appeal  to  the  Supreme  ^  S^^' 
Court.  But  in  order  to  do  so,  he  must,  within  five  days 
after  the  conviction  or  making  of  the  order,  give  notice  of 
appeal  to  the  party  on  whose  information  or  complaint  the 
conviction  or  order  was  made;  and,  moreover,  he  must 
within  seven  days  give  security,  by  recognizance  or  other- 
wise, for  the  payment  of  costs,  to  the  satisfaction  of  a  Justice 
of  the  Peace. 

Such  appeal,  except  as  above  mentioned,  is  to  be  con- 
ducted as  appeals  against  summary  convictions  and  orders. 
(See  ante,  §  529,  &c.) 


Building  and  Land  Societies. 

§  1287.  The  law   of  the   Colony   relating  to   Building  Acto  1866, 
Societies   was   consolidated  by   "  The  Building  and   Land  J®^J»  *°^ 
Societies  Act,  1866,^'  which  has  been  amended  by  an  Act 
of  1867,  No.. 29,  and  an  Act  of  1869,  No.  37. 

§  1288.  Besides  various  oflFences  against  the  Act  of  1866,  Provisions  for 
in  respect  of  which  summary  jurisdiction  is  given  to  the  Si^utes^V^ 
Justices,  provisions  arc  made  for  the  settlement  of  disputes  Justices, 
by  Justices,  (by  sections  32  and  34,)  and  for  proceedings  before 
Justices  in  cases  of  fraud,  by  section  30.     It  would  be  going 
beyond  the  scope  of  this  work  to  detail  the  duties  of  Justices 
in  such  matters ;  for  the  due  discharge  of  which  reference 
must  be  made  to  the  Act  itself.     Its  provisions  ought  to  be 
brought  specially  before  the  Justices  by  persons  applying 
under  it. 

50 
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Act  1867, 
No.  14. 


ScIjooIb  to  be 
eatafclished 
under  regu- 
lations. 
Sees.  8,  4,  6. 


Appointment 
01  officers. 
Sec.  7. 


Cattle  Impounding. 
See  Impounding. 

Cattle  Trespass. 
§  1289.  As  it  would  appear  that  Prorincial  Ordinances 
have  superseded  the  original  '^  Cattle  Trespass  Ordinance" 
of  the  Legislative  Council,  Session  VII.,  No.  17,  (a.d.  1W6,) 
throughout  the  Colony,  it  is  unnecessary  to  insert  its  pro- 
visions in  this  place. 


Children. 
See  Apprentices ;  Bastards ;  and  Destitute  Persons. 

Children — Neglected  and  Criminal. 
§  1290.  The  Legislature  of  the  Colony,  deeming  it 
necessary  to  provide  for  the  care  and  custody  of  neglected 
and  convicted  children,  and  in  order  to  prevent  the  com- 
mission of  crime  hy  young  persons,  passed  the  Act  intituled 
''  The  Neglected  and  Criminal  Children  Act,  1867.^' 

§  1291.  That  Act  gives  powers  for  the  cstahlishment,  hy 
Superintendents  of  Provinces,  of  industrial  schools,  for  the 
use,  either  of  males  or  females  exclusively;  and  also  of 
reformatory  schools,  to  be  occupied  by  cither  sex  exclusively. 
The  Superintendents  are  authorized  to  make  regulations  for 
the  conduct,  management,  and  supervision  of  such  schools, 
and  for  the  employment,  education,  and  correction  of  the 
children  detained  therein;  and  such  regulations  are  to  be 
laid,  at  a  stated  time,  before  the  Provincial  Councils  of  the 
Provinces. 

Such  regulations  must  not  permit  any  corporal  punishment, 
except  such  as  may  be  lawfully  inflicted  by  schoolmasters.  (^) 

§  1292.  Provisions  are  made  for  the  appointment  of 
masters,  matrons,  teachers,  oflScers,  and  servants. 

(*)  Moderate  and  reasonable  correction  may  propcrlj  be  given  by  school* 
masters,  as  by  parents,  masters,  and  other  persons  having  authority  in  Jbro 
domestico  to  those  under  thtir  care ;  but  if  immoderate  or  unreasonable,  either 
in  measure  or  in  manner,  it  is  illegal ;  and  if  death  result,  the  party  inflicting 
it  will  be  guilty  of  manslaughter  or  murder  according  to  circumstances.  (See 
definitions,  Alphabetical  Digest,  "  Indictable  Offences,"  Tit.  Homicide.) 
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§  1293.  Any  school  established  in  a  Province  by  private  Private 
contributions,  and  supported  partly  out  of  the  revenue  of  the  ^i^y^  j^^ 
Province,  under  any  Ordinance,  and  appr(Jved  of  by  the  Sec.  9. 
Superintendent  for  the  purposes  of  the  Act,  is  to  be  deemed 
an  industrial  or  a  reformatory  school,  as  the  case  may  be, 
under  the  Act ;  but  if  such  school  be  supported  for  persons 
of  one,  or  more  than  one  religious  denomination,  exclusively, 
no  child  is  to  be  sent  to  it  unless  he  shall  belong  to  such 
denomination. 

The  accounts  of  such  schools  as  last  mentioned  are  to  be 
audited  by  Provincial  Auditors ;  and  are  to  be  inspected  under 
the  Act. 

§  1294.  A  "  child,^^  within  the  meaning  and  for  the  pur-  Who  to  ba 
poses  of  the  Act,  includes  every  boy  and  girl  under  the  age  of  ^^^J|^ 
fifteen  years ;  and  in  case  there  be  no  satisfactory  evidence  Sec.  12. 
of  the  age  of  such  child,  the  opinion  of  the  Court  or  Justice 
dealing  with  the  case,  is  to  be  sufficient  proof  of  age. 

The  word  ''inmate,^'  within  the  meaning  of  the  Act, 
includes  every  person  detained  in  such  industrial  or  re- 
formatory school. 

§  1295.  The  children  who  are  to  be  deemed  "  neglected,^'  WhatohUdren 
within  the  meaning  of  the  Act,  are  those  who  answer  to  any  I^netiei^^ 
of  the  following  descriptions  : —  Sec.  18. 

(1.)  Any  chUd  found  (a)  begging,  or  (4)  receiving  alms, 
or  {e)  being  in  any  street  or  public  place  for  the  purpose  of 
begging  or  receiving  alms. 

(2.)  Any  child  who  shall  be  found  (a)  wandering  about, 
or  (6)  frequenting  any  street,  thoroughfare,  tavern,  or  place 
of  public  resort,  or  (c)  sleeping  in  the  open  air;  and  who 
shall  not  have  any  home  or  settled  place  of  abode,  or  any 
visible  means  of  subsistence. 

(3.)  Any  child  who  shall  (a)  reside  in  any  brothel,  or  (i) 
associate  or  dwell  with  any  person  known  or  reputed  to  be  a 
thief,  prostitute,  or  habitual  drunkard,  or  with  any  person 
convicted  of  vagrancy  under  any  Act  or  Ordinance. 

(4.)  Any  child  who^  having  committed  an  offence  punish- 
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able  by  imprisonment  or  any  less  punishment^  ought  never- 
theless^ in  the  opinion  of  two  Justices, — regard  being  had  to 
his  age,  and  the  circumstances  of  the  case, — to  be  sent  to  an 
industrial  school. 

(5.)  Any  child,  whose  parent  (^)  represents  that  he  is  im- 
able  to  control  such  child,  and  that  he  wishes  him  to  be 
sent  to  an  industrial  school,  and  who  gives  security,  to  the 
satisfaction  of  two  Justices  before  whom  the  child  is  brought, 
for  payment  of  the  maintenance  of  the  child  in  such  school. 

, Reelected  §  1296.  Every  child  who  shall  be  found  by  a  constable 

be'taSn"**^  under  circumstances  which  make  the  child  a   ^'n^lectcd 

before  J.P.a.    child,^'  under  the  above  definitions,  may  be  apprehended  by 

the  constable  without  any  warrant,  and  forthwith  taken  before 

any  two  or  more  neighbouring  Justices,  to  be  dealt  with 

according  to  the  Act. 

And  Bcnt  to  §  1297.  When  such  child  is  brought  before  such  Justices, 

Bchool"  charged  with  being  a  neglected  child,  they  are  to  hear  the 

Sec.  16.  matter  of  the  charge, — of  course  upon  oath ;  and  if  the  same 

be  established  to  their  satisfaction,  they  may  direct  such 
child  to  be  sent  forthwith  to  any  industrial  school  established 
in  the  Province  in  which  they  are  sitting,  and  occupied  by 
the  sex  of  such  child,  there  to  be  detained  for  not  less  than 
one  year,  nor  more  than  seven  years. 

No  '^  convicted  child,^^  within  the  meaning  of  the  Act,  is 
to  be  sent  to,  or  maintained  in,  any  industrial  school. 

Conyicted  §  1298.  Whenever  a  child  has  been  convicted  of  any 

to  rofonoiSory  off^nce  punishable  by  law,  either  upon  indictment  or  sum- 
■chool.  mary  conviction,  the  Judge  of  the  Court,  or  two  or  more 

Justices,  before  or  by  whom  the  child  was  convicted,  may, 
in  addition  to  the  sentence  passed  as  a  punishment  for  his 
offence,  direct  such  child  to  be  sent,  at  the  expiration  of  his 
sentence,  to  any  of  the  reformatory  schools  established  in  the 

Q)  The  word  "  parent "  includea,  according  to  the  interpretation  clanse, 
section  2,  any  person  legally  liable  to  maintain  a  child,  except  the  patatiTe 
father  of  a  bastard  upon  whom  an  order  for  maintenance  has  been  made. 
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Province  where  the  Court  or  Justices  are  sitting,  and  occu- 
pied by  the  sex  of  such  child,  to  be  there  detained  for  not 
less  than  one  year,  nor  more  than  seven  years. 

No  child,  except  a  ^'  convicted  child^^  within  the  meaning 
of  the  Act,  is  to  be  sent  to  or  maintained  in  any  reformatory 
school. 

§  1299.  The  Justices,  when   directing  any  child  to  be  Religious 
sent  to  an  industrial  or  reformatory  school,  are  to  state  to  JJ^Lcted. 
what  religion,  creed,  or  religious  denomination  the  child,  in  Sec.  17. 
their  opinion,  belongs,  and  to  order  and  direct  that  such 
child  shall  be  brought  up  therein. 

§  1300.  On  the  application  of  the  parent, — or  in  case  of  Change  of  re- 
an  orphan,  of  the  guardian,  or  any  other  adult  person  ^\^^  '^^' 
claiming  to  be  next  of  kin, — of  any  neglected  or  convicted 
child,  to  any  Justices,  to  change,  alter,  or  vary  the  religious 
education  of  the  child,  to  that  of  any  other  creed,  denomina- 
tion, or  persuasion  than  that  in  which  it  is  then  being 
brought  up  and  educated,  the  Justices  may  make  such  order 
thereon  as  they  may  think  fit. 

§  1301.  Where  a  Judge  or  two  or  more  Justices  direct  a  Mandate  for 
convicted  child  to  be  detained  imder  the  provisions  of  the  g^*^°i8°i9 
Act,  such  direction  is  not  to  be  included  in  or  form  part  of  Form  No.  205. 
the  judgment  or  adjudication  of  the  Court,  but  is  to  be  a 
distinct  and  collateral  proceeding  by  a  mandate,  in  one  of 
the  forms  in  the  first  Schedule  of  the  Act,  to  be  issued  by 
the  Judge  or  Justices. 

§  1302.  If  any  action  be  brought  for  anything  done,  in  Mandate  to  be 
obedience  to  any  such  mandate,  bjr  any  person  to  whom  it  is  g®^®^* 
directed,  or  by  any  other  person  under  his  authority  or  com- 
mand ;  the  defendant  may  justify,  under  such  mandate  alone, 
without  setting  forth  the  previous  proceedings,  as  a  Sheriff 
may  justify  under  a  writ  of  execution  out  of  the  Supreme 
Court  in  a  civil  action. 
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Mandate  §  1303.  Every  mandate  issued  under  the  Act  is  to  be 

d^to  ^U  ^n  ^^^   obeyed  by  the  person  to  whom  it  is  directed  and  delivered. 
Sec.  21.  and  is  to  be  sufficient  authority  for  the  detention  of  the  child 

mentioned  in  it,  according  to  its  terms. 

Mandate  §  1304.  The  production  of  such  mandate,  accompanied  by 

identSy!  ^       ^  statement  signed  by  the  master  or  matron  of  any  industrial 
Sec.  21.  or  reformatory  school,  that  the  child  named  in  it  was  duly 

received  into,  and  is  at  the  time  of  the  signing  detained  in 
the  school,  or  has  been  otherwise  disposed  of  according  to 
law,  will  be  sufficient  evidence,  in  all  proceedings,  of  the 
facts  required  by  the  Act  to  be  stated  in  the  mandate,  and 
of  the  subsequent  detention  and  identity  of  the  child  named 
in  it. 

Power  to  dig-         §  1305.  It  is  provided  that  the  Governor  may,  at  any 

Sec!^.^  ^       ^^^^  during  the  detention  of  an  inmate  under  the  pro\dsion8 

of  the  Act,  order,  by  warrant  under  his  hand,  the  release  of 

such  inmate  from  any  such  school ;  and  the  inmate  is  to  be 

discharged  on  the  production  of  such  order. 

Power  to  re-  §  1306.  Further,  it  is  lawful  for  any  two  Justices  of  the 

move  child,     p^^^^  ^Q  ^^^^^g  ^^y  g^^j^  j^^^^g  f^^^  ^^y  industrial  or 

reformatory  school,  to  any  other  industrial  or  reformatory 
school  respectively,  both  being  maintained  at  the  sole  ex- 
pense of  the  Province;  or  from  one  of  such  schools  to 
another  of  such  schools,  both  of  which  are  partly  main- 
tained by  private  contributions;  but  no  removal  to  such 
last-mentioned  schools  is  to  take  place,  unless  the  child 
belong  to  the  denomination,  or  one  of  the  denominations,  by 
which  such  last-mentioned  school  is  partly  maintained. 

Children  may        §  1307.  Powcr  is  given  to  the  Superintendent  of  every 

wmce  ^^^  ^  Province,  in  which  any  industrial  or  reformatory  school  is 

Sec.  23.  established,  to  place  any  inmate  of  any  such  school  on  trial 

with  some  person,  to  be  named  in  a  license,  who  is  willing  to 

receive  and  take  charge  of  such  inmate,  and  is  qualified  to 

provide  and  take  care  of  him :  granting  to  such  inmate  a 
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license  to  reside  with  the  person  so  to  be  named  in  it,  for 
any  term  not  exceeding  three  years,  unless  sooner  called 
upon  by  the  Superintendent  to  return  to  the  school. 

The  Superintendent  may  require  such  inmate  to  return 
to  the  school  at  any  time  during  that  term,  unless  previously 
discharged. 

§  1308.  Any  inmate  having  such  license,  who  absconds  Abscondiiig. 
from  the  person  named  in  it  during  the  term  mentioned 
in  it,  or  neglects  or  refuses  to  return  to  the  school  at  the 
expiration  of  the  term,  or  when  so  required  by  the  Superin- 
tendent, is  to  be  held  to  have  absconded  from  the  school. 

It  is  expressly  provided  that  no  inmate  is  to  be  placed 
out  under  such  license,  until  the  expiration  of  one-half  of  the 
original  term  of  detention. 

§  1309.  The  parent  or  step-parent  of  such  inmate,  if  able  Parents  to 
to  do  so,  must  contribute  to  his  or  her  support  while  so  co^*"^^*«  to 

'  ^^  support. 

detained ;  and  any  constable  or  the  master  of  the  school  may  Sec.  24. 
apply  to  a  Justice  for  a  summons,  to  be  served  upon  such 
parent  or  step-parent,  for   the  purpose  of  obtaining  such 
contribution. 

§  1310.  On  the  return  of  the  summons,  two  or  more  Order  for 
Justices  are  to  hear  the  matter  of  the  complaint ;  and  if  the  §^0*25°* 
relationship  of  the  defendant,  and  his  ability  to  contribute  to  Form  No.  206. 
the  support  of  the  inmate,  be  proved  to  their  satisfaction, 
they  may  make  an  order  in  the  form  contained  in  the  second 
Schedule   of  the  Act,  or  to  the  like  cflTect,  adjudging  the 
defendant  to  pay  such  weekly  sum,  not  exceeding  10s.,  for 
the  maintenance  of  such  inmate,  as  they  shall  think  fit. 

§  1311.  On  complaint  of  such  parent  or  step-parent,  at  Orders  may 
any  time  whilst  the  first  or  any  subsequent  order  remains  in  Sec.  26. 
force,  two   Justices   may  make   further  inquiry  as   to  the 
ability  of  such  parent  to  contribute,  and  may  remit  or  lessen 
the  amount  of  the  weekly  payment  which  shall  have  been 
adjudged  by  the  last  preceding  order :  and  on  the  complaint 
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of  a  duly  authorized  person^  the  Justices  may  increase  the 
weekly  payment,  but  not  to  any   amount   cKceeding  the 
weekly  sum  of  lOs. 
Form  No.  207.        The  order  is  to  be  in  the  form  contained  in  the  third 
Schedule  of  the  Act,  or  to  the  like  effect. 

Non-pavmcnt         §  1312.  If,  after  the  making  of  any  such  order,  it  be 
of  weekly  sum.  ^^^^  ^^  ^^^^^^  ^^  ^^^  ^^^  ^^  ^^^^  Justices,  by  complaint 

in  writing,  and  upon  oath,  that  any  weekly  sum,  payable  in 
pursuance  of  such  order,  has  not  been  paid,  the  Justices 
may,  by  warrant  under  their  hand,  cause  the  parent  to  be 
brought  before  them  or  some  other  Justices,  to  answer  the 
complaint. 

KecoTCpyof  §  1313.  Ontheretumof  the  warrant,  two  or  more  Justices 

S(^28  ^^®  ^^  l^eviT  the  matter  of  the  complaint ;  and  if  it  be  proved 

to  be  true,  they  are  to  proceed  to  raise,  levy,  or  enforce  pay- 
ment of  the  weekly  sums. 
Form  No.  208.        The  warrants  thereupon  may  be  in  the  form  in  the  fourth 
Schedule  of  the  Act,  or  to  the  like  cflFcct. 

Sc'aooU  in  §  1314'.  The  Superintendent  of  any  Province  during  the 

^"29"  *^°^^  when  there  is  no  school  established,  pursuant  to  the 

Act,  for  any  class  of  children  provided  for  in  the  Act,  within 
his  Province,  may,  with  the  advice  of  his  Executive  Council, 
arrange  with  the  Superintendent  of  any  Province  in  which 
there  is  a  school  established  for  a  like  class,  that  such  school 
may  be  used  in  common,  in  definite  proportions. 

Further  provisions  are  made  with  respect  to  such  arrange- 
ments, which  it  is  not  necessary  to  detail. 

Masteramaj  §  1313.  The  Act  also  contains  provisions  for  enabling 

S'^mates.*  ^  ^^®  masters  of  such  schools  to  manage  and  let  the  estates  of 

See.  33.  inmates,  and   collect  their  rents,  bring  actions  respecting 

their  estates  and  rights,  and  employ  agents,  &c. ;  for  which 

see  the  Act  itself  (sections  32  to  33  inclusive). 

§  1316.  Powers   are  given  to  Judges  of  the  Supreme 
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Court  respecting  the  assignment  of  convict  children,   to  Infant  con- 
which  it  may  be  well  to  refer  in  this  place.  IJSi^^f  ^ 

If  application  is  made  by  any  person  willing  to  take  Sec.  89. 
charge  of  and  provide  for  the  maintenance  and  education  of 
any  person  under  the  age  of  sixteen,  convicted  of  felony  or 
misdemeanour,  the  Supreme  Court,  or  any  Judge  thereof,  if  Judge  of  Su- 
it or  he  shall  find  that  it  would  be  for  the  benefit  of  such  ^[^j^e  o^J^. 
child, — due  regard  being  had  to  its  age,  the  prevention  of 
crime,  and  to  the  circumstances,  habits,  and  character  of 
the  parents  or  guardian  of  such  child, — may  assign  the  care 
and  custody  of  such  child,  during  his  minority  or  any  part 
thereof,  to  such  person,  and  upon  such  terms  and  conditions, 
and  subject  to  such  regulations  respecting  the  maintenance, 
education,  and  care  of  the  child,  as  such  Court  or  Judg 
shall  think  proper  to  prescribe  and  direct.  V  ">{; 

§  1317.  Such  order,  so  long  as  it  shall  remain  in  force.  Order  binding 
is  to  be  binding  upon  the  father  or  guardian  of  the  child;  ^^^^"^ 
and  no  person  will  be  entitled  to  use  or  exercise  any  control  Ibid, 
or  power  over  the  child  which  is  inconsistent  with  the  order. 

The  Supreme  Court  may  at  any  time  rescind  such  assign-  May  be  varied, 
ment,  or  vary  its  terms,  conditions,  or  regulations.     If  the 
application  for  such  an  order  seems  to  the  Court  not  to  be 
well  founded,  the  Court  may  award  costs  to  be  paid  by  the 
applicant  to  a  parent  who  may  oppose  such  application. 

§  1318.  In  case  of  any  such  assignment,  it  is  to  be  part  To  be  kept 
of  the  conditions  that  the  child  is  not,  during  the  term  of  care  ^cUon!^^"*' 
and  custody,  to  be  sent  beyond  the  seas,  or  out  of  the  juris-  Sec.  40. 
diction  of  the  Supreme  Court. 

No  fees  of  Court  are  to  be  taken  in  respect  of  applica-  No  fee 
tions  for  or  concerning  such  assignments  of  convict  children,  g^J^^ 
and  the  Court  may  assign  Counsel  and  a  Solicitor  to  advise  CountjBl  may 
and  carry  on  or  to  oppose  the  application ;  and  they  are  to  JJiJ^"******^ 
act  without  fee  or  reward. 

§  1319.  Further  sections  provide  for  the  admission  of  Viritom. 
Justices  and  others  as  visitors  to  such  schools^  for  access  to  ^^' 
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Penaltj  for 
pennitting 
escape. 
Sec  45. 


the  inmates  by  ministers  of  religion,  and  for  the  keeping  of  a 
Visitors'  Book. 

§  1320.  A  penalty  not  exceeding  £20  is  enforceable  against 
the  master  or  matron,  or  any  teacher,  officer,  or  servant  of  any 
school  established  under  the  Act,  who  negligently  or  volun- 
tarily permits  any  inmate  to  escape  therefrom. 


Absconding.  §  1321.  If  any  inmate  of  any  industrial  or  reformatoiy 

•  school  under  the  Act  (1)  absconds  therefrom,  or  (2)  wilfully 

destroys  or  damages  any  real  or  personal  property  belonging 

to  such  school,  or  (3)  wilfully  neglects  or  refuses  to  obey  or 

to  conform  to  any  regulation  of  the  school,  such  inmate,  if  a 

male^  may,  on  conviction  before  and  at  the  discretion  of  two 

Whipping,      or  more  Justices,  be  privately  whipped ;  and  any  such  inmate 

an  sent    c  .  ^j^^  j^^^  absconded  may  be  ordered  by  the  Justices  to  be  sent 

back  to  the  school  from  which  he  or  she  has  absconded,  and 

to  be  there  detained  until  he  or  she  attains  the  age  of  fifteen 

years,  or  for  such  shorter  period  as  to  such  Justices  shall 

appear  reasonable. 

Withdrawing  §  1322.  Any  person  who  (1)  directly  or  indirectly  with- 
inmates^^"^^  draws  from  any  industrial  or  reformatory  school  any  inmate 
Sec.  47.  thereof;  or  (2)  counsels  or  induces  such  inmate  to  abscond 

therefrom,  before  he  or  she  has  been  regularly  discharged ; 
or  (3)  who,  knowing  any  such  person  to  have  been  withdrawn 
or  to  have  absconded  from  any  such  school,  harbours  or 
conceals,  or  assists  in  concealing  such  person,  or  prevents 
him  or  her  from  returning  to  such  school ;  is  to  forfeit,  on 
conviction,  any  sum  not  exceeding  £10. 


Communi- 
cating with 
S  arsons 
etained. 
Sec.  48. 


§  1323.  Furthermore,  any  person  who,  (1)  without  lawful 
authority  or  excuse,  holds  or  attempts  to  hold  any  communi- 
cation with  any  inmate  of  any  such  school,  or  (2)  who  enters 
any  such  school,  or  any  building,  yard,  or  ground  belongiog 
thereto,  and  does  not  depart  therefrom  when  required  so  to 
do  by  the  master  or  matron,  or  other  oflScer  or  servant  of 
such  school,  is  to  forfeit,  on  conviction,  any  sum  not  ex- 
ceeding £20. 
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§  13^.  Every    information,    conviction,    mandate,    or  Form  of 
warrant,  under  the  Act,  is  to  be  deemed  sufficient  if  the  P^°^®  °S'' 
oflFence  is  set  forth  in  the  words  of  the  Act ;  and  no  con- 
viction, mandate,  or  warrant  is  to  be  held  void  by  reason  of 
any  defect  therein,  if  it  be  alleged  therein  that  the  party  has 
committed  such  oflFence. 

§  1325.  Any  person  found  committing  any  oflFence  under  Apprehension 
the  Act  may  be  immediately  apprehended,  without  warrant,  JJJJnt,^^*^  ^^^' 
by  any  peace  officer  or  constable,  and  forthwith  taken  before 
any  neighbouring  Justice,  to  be  dealt  with  according  to  law. 

§  1326.  It  is  specially  provided  that  nothing  contained  Not  to 
in  the  Act  is  to  interfere  with  the  execution  of  the  sentence  J^J^^  ^ 
passed  upon  any  such  child  on  his  or  her  conviction. 


Constables  and  Armed  Constabulary. 

For  duties  and  liabilities  of  ordinary  constables  and  peace 
officers,  see  the  chapter  thereon,  ante,  p.  364. 

As  regards  the  power  of  constables  to  take  recognizances  Becognizanoei 
in  certain  cases,  see  post,  Tit.  Recognizances. 


Special  Constables. 
See  §§  232  to  238  inclusive,  and  Appendix,  p.  68. 


Contagious  Diseases. 

§  1327.  The  Legislature  of  the  Colony,  in  order  to  check  Act  1869, 
the  progress  of  venereal  disease,  and  to  put  restraints  upon    ^'     ' 
persons  suflFering  from  it,  and  also  to  promote  the  reforma- 
tion of  prostitutes,  embodied  a  series  of  provisions  upon  that 
subject  in  "  The  Contagious  Diseases  Act,  1869.'' 

§  1328.  The  term  "  contagious  disease,''  used  in  the  Act,  Interpretation 
is,  by  the  interpretation  clause,  confined  to  venereal  disease^ 
including  gonorrhoea. 


404 


C.  Xni.]  laSCELLAlTEOrS  DUTIES  OP  JUSTICES. 


Eztenfc  of  Act. 
Seo.  8. 


The  Act  is  to  extend  to  such  districts  as  the  Governor 
may  from  time  to  time  proclaim  to  be  subject  to  its  pro- 


visions. 


Yisiting 
■orgeons. 
Seo.  6. 


Female 
reformatoiy. 
Seo.  6. 


Begalations. 
Sec.  7. 


§  1329.  The  Governor,  is  empowered  to  appoint,  for  each  of 
such  districts,  a  medical  officer,  to  be,  during  pleasure,  visiting 
surgeon  there, — ^notice  of  the  appointment  being  given  in  the 
New  Zealand  Gazette;  and  if  necessary,  he  may  appoint  a 
medical  officer  as  assistant  to  such  surgeon,  who  is  to  have 
the  same  powers  and  duties  as  the  principal. 

§  1330.  The  Governor  may,  from  time  to  time,  declare 
any  gaol  or  building,  or  part  thereof,  to  be  a  female  reforma- 
tory j  and  every  female  reformatory  so  declared  is  to  be  a 
public  gaol ;  but  no  person  is  to  be  committed  thereto  except 
under  the  provisions  of  the  Act. 

§  1331.  The  Governor  is  also  to  make  adequate  provision 
for  the  moral  .and  religious  training  and  instruction  of  the 
persons  in  any  reformatory  under  the  Act;  and  he  is  also 
empowered  to  make,  and  from  time  to  time  to  alter,  regula- 
tions for  the  management  and  government  of  every  refor- 
matory under  the  Act. 


§  1332.  The  following  provisions  are  made  for  periodical 
medical  examinations : — 
JutUoeto  If  a  superintendent  of  police  (^)  lays  an  information,  on 

Maue^notioe.  qq^^Jj^  before  a  Justice,  to  the  effect  that  he  has  good  cause  to 
FonnNo.209.  believe  that  a  woman,  named  in  it,  is  a  common  prostitute,' 
and  either  is  resident  within  the  limits  of  a  district  to  which 
the  Act  applies,  or,  being  resident  within  five  miles  of  such 
limits,  has,  within  fourteen  days  of  the  laying  of  such 
information,  been  within  those  limits  for  the  purpose  of 
FonnNo.210.  prostitution  j  the  Justice  may,  if  he  thinks  fit,  issue  a  notice 
thereof  addressed  to  the  woman,  which  notice  the  Superin- 
tendent is  to  cause  to  be  served  upon  her. 

0)  "  Police ''  means  police  or  constabulary  authorized  to  act  in  any  district 
to  which  the  Act  is  extended;  and  the  term  "Superintendent"  includes 
Commissioner  of  Folioe  and  Inspector. 
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§  1333.  If  the  woman  on  whom  such  notice  is  served  Order  for 
(1)  appears  by  herself,  or  by  some  person  on  her  behalf,  at  the  e:^ination. 
time  and  place  appointed  in  the  notice,  or  at  some  other  time  Soc.  9. 
and  place  appointed  by  adjournment ;  or  (2)  if  she  docs  not  so 
appear,  and  it  is  shown,  on  oath,  to  the  Justice  present  that 
the  notice  was  served  on  her  at  a  reasonable  time  before  the 
time  appointed  in  the  notice,  or  that  reasonable  notice  of 
such  adjournment  was  given  to  her,  as  the  case  may  be ;  the 
Justice  present,  on  oath  being  made  before  him,  substanti- 
ating the  matter  of  the  information  to  his  satisfaction,  may,  if 
he  thinks  fit,  order  that  the  woman  be  subject  to  a  periodical  Form  No.  211. 
medical  examination  by  the  visiting  surgeon,  for  any  period 
not  exceeding  one  year,  for  the  purpose  of  ascertaining  at  the 
time  of  each  such  examination  whether  she  is  affected  with 
a  contagious  disease  as  above  defined. 

§  1334.  Such  order  being  made,  the  woman  is  to  be  Time  and 
subject  to  such  periodical  examination,  and  the  order  will  be  examination 
sufiScient  warrant  for  the  visiting  surgeon  conducting  such  Sec.  10. 
examination  accordingly. 

The  order  is  to  specify  the  time  and  place  at  which  the  Form  No.  218. 
woman  is  to  attend  for  the  first  examination. 

The  superintendent  of  police  is  to  cause  a  copy  of  the 
order  to  be  served  upon  the  woman. 

§  1335.  Any  woman  in  any  place  where  the  Act  applies  Voluntary 
may,  by  a  submission  in  writing  signed  by  her  in  the  presence  '^^^^^''' 
of  a  superintendent  of  police,  and  attested  by  him,  subject  Form  No.  212. 
herself  to  a  periodical  medical  examination,  for  a  period  not 
exceeding  one  year. 

§  1336.  The  Governor  may  make  regulations,  from  time  Rules  as  to 
to  time,  for  each  of  the  districts  to  which  the  Act  applies,  ©"mirations, 
respecting  the  time  and  places  for  medical  examination  of 
women,  and  generally  respecting  the  arrangements  for  the 
conduct  of  such  examinations  at  such  places. 

Copies  of  such  regulations,  from  time  to  time  in  force  for 
each  place^  are  to  be  sent  by  the  Governor  to  the  clerk  of 
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Surgeon  to 
prescribe 
times. 
Sec.  13. 


Besult  of  ex* 
amination. 
Sec.  14. 


Certificate  of 
surgeon 


the  Justices,  the  visitiDg  surgeon,  and  the  superintendent  of 
police. 

§  1337.  The  visiting  surgeon,  subject  to  such  regulations, 
and  to  the  circumstances  of  each  case,  is  to  prescribe  at  the 
first  examination  of  such  woman,  and  afterwards,  from  time  to 
time,  the  times  and  places  at  which  she  is  required  again  to 
attend  for  examination,  and  is,  from  time  to  time,  to  give 
or  cause  to  be  given  to  such  woman  notice  in  writing  of  the 
times  and  places  so  prescribed. 

§  1338.  The  following  are  the  provisions  of  the  Act  for 
detention  in  a  female  reformatory  : — 

K  upon  any  examination,  as  above  mentioned,  the  woman 
is  found  to  be  affected  with  a  contagious  disease,  she  is  there- 
upon liable  to  be  detained  in  a  reformatory,  subject  to  the 
provisions  of  the  Act. 

The  visiting  surgeon  is  to  sign  a  certificate  to  the  effect 


FonnNo.214.  ^^^^  ^^^  ^^  affected  with  a  contagious  disease,  and  naming 
the  reformatory  in  which  she  is  to  be  detained.  He  is  to 
sign  the  certificate  in  triplicate,  and  cause  one  of  the  originals 
to  be  delivered  to  the  woman,  and  the  others  to  the  superin- 
tendent of  police. 


Placing  in 
zeformatorj. 
Sec.  15. 


Detention. 
Sec.  16. 


§  1339.  Any  woman  to  whom  such  certificate  relates  is 
to  proceed  to  the  reformatory  therein  named,  and  place  her- 
self there  for  medical  treatment.  If  she  neglects  or  refuses 
to  do  so,  after  the  certificate  is  delivered  to  her,  the  superin- 
tendent of  police,  or  a  constable  acting  under  his  orders,  is  to 
apprehend  her,  and  convey  her,  with  all  practicable  speed,  to 
the  reformatory,  and  place  her  there  for  medical  treatment. 

The  certificate  of  the  visiting  surgeon  will  be  sufficient 
authority  for  his  doing  so. 

§  1340.  A  woman  so  placing  herself,  or  placed,  in  a 
reformatory  under  the  Act,  for  medical  treatment,  is  to  be 
detained  there  for  that  purpose,  by  the  visiting  surgeon,  until 
she  is  discharged  by  writing  under  his  hand, 
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§  1341.  The  superintendent  of  police  is  to  deliver  one  of  Authority, 
the  three  original  certificates  of  the  visiting  surgeon  to  the 
visiting  surgeon  of  the  place  mentioned  in  it;   and   such 
certificate  is  to  be  sufficient  authority  for  the  detention  of 
the  woman  in  the  reformatory. 

§  1342.  No  Tvoman  is  to  be  detained  under  the  authority  Limit  of 
of  one  certificate  for  any  longer  term  than  three  months^  Se^8*^^ 
unless  the  visiting  surgeon  for  the  place  where  she  is  detained 
certifies  that  her  further  detention  for  medical  treatment  is  FonnNo.215. 
requisite. 

That  certificate  is  to  be  in  duplicate^  and  one  of  the 
originals  is  to  be  delivered  to  the  woman. 

§  1343.  In  that  case,  the  womftn  may  be  further  detained  Further 
in  the  reformatory,  in  which  she  is,  at  the  expiration  of  the 
period  of  three  months,  by  the  visiting  surgeon,  until  dis- 
charged by  him,  by  writing  under  his  hand.  Form  No.  216. 

But  no  woman  is  to  be  detained  under  any  one  certificate, 
for  a  longer  time,  on  the  whole,  than  six  months. 

§  1344.  If  any  woman  detained  in  any  reformatory  under  Application 
the  Act  considers  herself  entitled  to  be  discharged,  and  the  g^fj^^'^^' 
visiting  surgeon  refuses  to  discharge  her,  she  is,  upon  her 
request,  to  be  conveyed  before  a  Justice ;  and  such  Justice, 
if  satisfied  upon  reasonable  evidence  that  she  is  free  from 
contagious  disease,  is  to  discharge  her  from  such  reformatory ; 
and  the  order  of  discharge  is  to  have  the  same  effect  as  the 
discharge  of  the  visiting  surgeon. 

§  1345.  Every  woman  conveyed  under  the  Act  to  a  re-  Detention, 
formatory,  is  to  be  deemed,  while  being  so  conveyed,  and  g^^^^' 
also  while  detained  there,  to  be  legally  in  the  custody  of 
the  person  so  conveying  or  detaining  her ;  although  for  that 
purpose  she  be  removed  out  of  one  into  another  jurisdiction, 
or  be  detained  in  a  jurisdiction  other  than  that  in  which  the 
certificate  of  the  visiting  surgeon  was  made. 
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Befusal  to  be 
examined. 
Sec.  21. 


Quittinswith' 
out  diflcnarge. 


DisobeyiDg 
regulations. 


§  1346.  The  following  acts  and  omissions  by  a  woman 
subject  to  an  order  granted  by  ^drtue  of  the  Act,  are  made 
oflFences  against  the  Act : — 

(1.)  If  a  woman,  subjected  by  an  order  of  a  Justice 
under  the  Act  to  a  periodical  medical  examination,  (a)  tem- 
porarily absents  herself  at  any  time,  in  order  to  aToid 
submitting  herself  to  such  examination  on  any  occasion  where 
she  ought  so  to  submit  herself,  or  {b)  refuses  or  wilfully 
neglects  to  submit  herself  to  such  examination  on  any  such 
occasion ; 

(2.)  If  a  woman,  authorized  by  the  Act  to  be  detained  in 
a  female  reformatory  for  medical  treatment,  quits  the  same 
without  being  discharged  therefrom  by  the  visiting  surgeon 
as  aforesaid ; 

(3.)  If  any  woman,  authorized  by  the  Act  to  be  detained 
in  such  reformatory  for  such  purpose,  or  any  woman  being  in 
any  female  reformatory  under  the  Act  for  medical  treatment 
for  any  contagious  disease,  refuses  or  wilfully  neglects,  while 
in  such  reformatory,  to  conform  to  the  regulations  thereof, 
approved  under  the  Act. 


Punishment.  §  1347.  On  summary  conviction  of  any  of  the  offences  just 

*  mentioned,  the  woman  is  to  be  liable  to  imprisonment,  either 

in  a  reformatory  or  a  gaol,  with  or  without  hard  labour, — in  the 

case  of  a  first  offence,  for  any  term  not  exceeding  one  month; 

and  in  the  case  of  a  second  or  a  subsequent  offence,  for  any 

term  not  exceeding  three  months. 
Apprehension        In  cascs  of  the  offcncc  of  quitting  the  reformatory  without 
rant.^^  ^^^   being  discharged,  the  woman  may  be  taken  into  custody 

without  any  warrant  by  any  constable. 


Examination  §  1348.  In  case  a  woman  is  convicted  of,  and  imprisoned 

Sec?  22.  ^^^^  ^^^  offence  of  absenting  herself,  or  of  refusing  or  neglecting 

to  submit  herself  to  examination,  the  order  subjecting  her  to 
periodical  medical  examination  is  to  be  enforced  after,  and 
notwithstanding  imprisonment ;  unless  the  surgeon  or  other 
medical  officer  of  the  gaol,  or  a  visiting  surgeon,  appointed 
Form  No.  217.  under  the  Act^  certifies  in  writing  at  the  time  of  her  dischaj^ 
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from  imprisonment^  to  the  eflfect  that  she  is  then  free  from 
a  contagious  disease. 

In  that   case,  the    order    subjecting   her  to   periodical  Exception, 
medical  examination  shall,  on  her  discharge  from  imprison- 
ment, cease  to  operate. 

§  134'9.  If  a  woman  is  convicted  of,  and  imprisoned  for,  D<jtention 
the  oftence  of  quitting  the  reformatoiy  without  being  dis-  pri^nment. 
charged,  or  refusing  or  neglecting,  while  in  a  reformatory,  to  Sec.  23. 
conform  to  the  regulations  thereof;  the   certificate  of  the 
visiting  surgeon,  under  which  she  was  detained,  is  to  continue 
in  force ;  and  on  the  expiration  of  the  term  of  imprisonment, 
she  is  to  be   detained  in  a  reformatory,  under  the  certi- 
ficate, as  if  it  were   given   on  the  day  of  the  expiration 
of   the    term    of    her    imprisonment;    unless   the  medical 
oflScer  of  the  gaol,  or  a  visiting  surgeon  under  the  Act, 
certifies  in  writing,  at  the  time  of  her  discharge  from  im- 
prisonment, to  the  eficct  that  she  is  then  free  from  a  con- 
tagious disease. 

In  that  case,  the  certificate  under  which  she  was  detained, 
and  the  order  subjecting  her  to  periodical  medical  examina- 
tion, on  her  discharge  from  imprisonment,  shall  cease  to 
operate. 

§  1350.  If  a  woman,  leaving  a  female  reformatory  under  Woman 
the  Act,  has  a  notice  in  writing  given  to  her  by  the  visiting  ^^^^^^  ^ 
surgeon,  to  the  effect  that  she  is  still  aflfected  with  a  conta-  prostitute, 
gious  disease,  and  she  is  afterwards  in  any  place  for  the  pur- 
pose of  prostitution,  at  any  time  before  a  certificate  in  writing  Form  No.  218. 
of  a  visiting  surgeon  under  the  Act,  to  the  effect  that  she  is 
then  free  from  a  contagious  disease,  has  been  filed  in  the  Resi- 
dent Magistrate's  Court  in  or  nearest  the  place  for  which 
the  visiting  surgeon   was  appointed ;   she  is  guilty  of  an 
offence  under  the  Act. 

On  summary  conviction  thereof  before  two  Justices,  she  Punishment, 
is  liable  to  be  imprisoned  in  a  gaol,  with  or  without  hard 
labour,  or  in  a  female  reformatory ; — in  the  case  of  a  first 
offence,  for  any  term  not  exceeding  one  month ;  and  in  the 
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case  of  a  second  or  a  subsequent  oflFence,  for  any  term  not 
exceeding  three  months. 


Daiation  of 
order. 
Sec.  25. 


Determina- 
tion of  order. 


§  1351.  Every  order  under  the  Act  subjecting  a  woman 
to  periodical  medical  examination^  is  to  be  in  operation  and 
enforceable  in  the  manner  provided  by  the  Act,  as  long  as,  and 
whenever,  from  time  to  time,  the  woman  is  resident  within 
the  limits  of  the  place  to  which  the  Act  applies  wherein  the 
order  was  made,  or  within  five  miles  of  those  limits,  but  not 
in  any  case  for  a  longer  period  than  one  year. 

"When  a  visiting  surgeon,  on  the  discharge  of  any  woman 
from  such  a  reformatory,  certifies  that  she  is  free  from  con- 
tagious disease,  the  order  subjecting  her  to  examination  is  to 
cease  to  operate. 

Proof  of  such  certificate  is  to  lie  on  the  woman. 


§  1352.  The  following  are  the  provisions  of  the  Act  for 

relieving  a  woman  from  examination : — 

Belief  from  If  any  womau   subjected  to  an  examination  under  the 

S^^*^*^**     Act,  either  on  her  own  submission,  or  by  order  of  a  Justice, 

desires  to  be  relieved  therefrom,  and  is  not  in  detention  in  a 

Form  No.  219.  female  reformatory,  she  may  make  an  application  in  writing 

in  that  behalf  to  a  Justice ;  and  the  Justice  is  to  appoint,  by 

a  notice  in  writing,  a  time  and  place  for  the  hearing  of  the 

application,  and  to  cause  the  notice  to  be  delivered  to  the 

applicant,  and  a  copy  of  the  application  and  of  the  notice  to 

be  delivered  to  the  Superintendent  of  Police. 


Order  for  §  1353.  If,  on  the  hearing  of  the  application,  it  is  shown  to 

Si^^ar^^^  the  satisfaction  of  the  Justice  that  the  applicant  has  ceased  to 
be  a  common  prostitute ;  or  if  the  applicant,  with  the  approval 
of  the  Justice,  enters  into  a  recognizance,  ^4th  or  without 
sureties,  as  he  may  think  fit,  for  her  good  behaviour  during 
three  months  thereafter ;  the  Justice  is  to  order  that  she  is  to 
be  relieved  from  the  periodical  medical  examination. 

f^^^^i^^         §  1354.  Such  recognizance  is  to  be  taken  to  be  forfeited  if 

iNdiftTiottr.       at  any  time  during  the  term  for  which  it  is  entered  into,  the 
Beo.  28t 
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woman  conducts  herself  as  a  common  prostitute,  or  is  for  the 
purpose  of  prostitution,  in  any  public  thoroughfare,  street,  or 
place  within  the  limits  of  any  place  to  which  the  Act  applies. 

§  1355.  If  any  person,  being  the  owner  or  occupier  of  Prostitute 
any  room,  house,  or  place  within  the  limits  of  any  district  J^aorting^ 
to  which  the  Act  applies,  or  a  manager  or  assistant  in  the  house, 
managing  thereof,  having  reasonable  cause  to  believe  any 
woman  to  be  a  common  prostitute,  aiid  to  be  affected  with  a 
contagious  disease,  induces  or  suffers  her  to  resort  to  or  be 
in  such  room,  house,  or  place,  for  the  purpose  of  prostitution, 
such  person  is  guilty  of  an  offence  under  the  Act;  and,  on 
summary  conviction  before  two  Justices,  is  liable  to  a  penalty  Penalty  on 
not  exceeding  £20,  or,  at  the  discretion  of  the  Justices,  to  be  ^^1'^' 
imprisoned  for  a  term  not  exceeding  six  months,  with  or 
without  hard  labour. 

But  a  conviction  of  this  offence  under  the  Act  is  not  to  other  penal* 
exempt  the  offender  from  any  penal  or  other  consequences  *"■* ' 
for  keeping,  or  being  concerned  in  keeping,  a  bawdy-house 
or  disorderly  house,  or  for  the  nuisance  thereby  occasioned. 

§  1356.  All  proceedings  under  the  Act,  before  and  by  Proceduie. 
Justices,  are  to  be  in  accordance  with  the  provisions  of  ^'  The  ^^'  ^* 
Justices  of  the  Peace  Act,  1866,^'  and  the  Amendment  Act, 
1867,  so  far  as  they  are  not  inconsistent  with  the  provisions 
of  the  Act  itself;  and  with  this  further  exception,  that  the 
room  or  place  in  which  the  Justice  sits  to  inquire  into  the 
truth  of  the  statements  contained  in  any  of  the  informations 
under  the  Act,  against  or  by  a  woman,  shall  not,  unless  the 
woman  so  desires,  be  deemed  an  open  Court  for  that  purpose. 

The  Justice  may,  in  his  discretion, — unless  the  woman 
otherwise  desires, — order  that  no  person  have  access  to  or  be 
or  remain  in  the  room  without  his  consent  or  permission. 

§  1357.  Forms  of  certificates,  orders,  and  other  instru-  Certificatea, 
ments,  are  given  in  the  Schedule  to  the  Act ;  and  forms  to  ^^^'  *^*' 
the  like  effect,  with  such  alterations  and  additions  as  cir-  Sec.  si. 
camstances  may  require,  may  be   used   for   any  of  the  jjo^jQSi^*  • " 
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purposes  therein  indicated,  and  according  to  the  directions 
therein  contained. 

And  instruments  in  such  forms  are  to  be  valid  and 
sufficient  as  regards  form.  Such  instruments  may  be  partly 
in  print  and  partly  in  writing. 


Eyidenoeof 
■ignatore. 
Sec.  83. 


§  1358.  Any  proceeding  or  instrument  under  the  Act, 
purporting  to  be  signed  by  a  Justice,  superintendent  of 
police,  visiting  or  assistant  visiting  surgeon,  or  other  medical 
officer  of  a  prison  or  female  reformatory,  is  to  be  received  in 
evidence  on  production,  and  is  to  be  presumed  to  have  been 
duly  signed  by  the  person,  and  in  the  character,  by  whom  and 
in  which  it  purports  to  be  signed,  till  the  contrary  be  shown. 


Senioeof 
notioefl. 
Sec.  84. 


§  1359.  Notices  and  instruments  required  by  the  Act  to 
be  served  on.  the  woman,  may  be  served  upon  her  by  delivery 
to  her  personally,  or  by  delivery  to  some  person  for  her  at 
her  usual  place  of  abode. 


Commenoe- 
ment  of 
actioni. 
See.  85. 


§  1360.  Every  action  or  prosecution  against  any  person 
for  anything  done  in  pursuance,  or  execution,  or  intended 
execution  of  the  Act,  is  to  be  laid  and  tried  in  the  judicial 
district  where  the  thing  was  done ;  and  must  be  commenced 
within  three  months  after  the  thing  was  done. 


Notice 
thereof. 
Sec.  36. 


Defence. 
Sec.  87. 


Amends. 
Sec.  88. 


Corti. 

19eo.89. 


§  1361.  Notice  in  writing  of  every  such  action,  and  the 
cause  thereof,  is  to  be  given  to  the  intended  defendant  one 
month  at  least  before  the  commencement  of  the  action. 

In  such  action  the  defendant  may  plead,  generally,  that 
the  thing  complained  of  was  done  in  pursuance,  or  execution, 
or  intended  execution  of  the  Act,  and  may  give  the  special 
matter  in  evidence  at  the  trial. 

The  plaintiflf  is  not  to  recover,  if  tender  of  sufficient 
amends  be  made  before  action,  or  a  sufficient  sum  of 
money  be  paid  into  Court  after  action,  by  or  on  behalf  of  the 
defendant. 

If  there  is  a  verdict  for  the  defendant,  or  the  plaintiff  is 
nonsuit;  or  discontinues  after  issue  joined^  or  if  judgment 
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is  given  against  him  either  on  demurrer  or  otherwise,  the 
defendant  is  to  recover  his  full  costs  as  between  attorney 
and  client,  and  to  have  the  like  remedy  for  costs  as  in 
other  cases. 

Though  the  plaintiff  has  a  verdict,  he  is  not  to  have  costs  Costs  to 

T^lftinf  Iff 

against  the  defendant,  unless  the  Judge  certifies  his  appro- g^  40. 
bation  of  the  action. 

§  1362.  The  Act  concludes  with  a  section  empowering  the  Delegation  of 
Governor  in  Council,  from  time  to  time,  to  order  and  direct  ge^  41' 
that  all  the  powers  and  duties  of  the  Governor  or  the  Gover- 
nor in  Council  under  the  Act,  within  any  Province  or  District 
within  which  the  Act  has  been  brought  into  operation,  shall 
be  exercised  or  performed  by  the  Superintendent  of  the  Pro- 
vince, or  by  any  other  person  the  Governor  may  think  fit,  but 
subject  to  any  limitations  or  restrictions  he  may  think  fit; 
and,  in  like  manner,  to  alter  and  revoke  any  such  order. 


Convicts^  Introduction — Prevention. 

§  1363.  It  seems  desirable  to  insert  in  this  place  a  digest  Act  1867, 
of  the  provisions  of  ^^  The  Introduction  of  Convicts  Pre-        ^^' 
vention  Act,  1867.'' 

For  the  purposes  of  the  Act,  it  is  provided  that  the  interpretation 
expression  "Australian  Colonies''  shall  include  New  South  ®^'  ^' 
Wales,  Victoria,  South  Australia,  Western  Australia,  Tas- 
mania, and  Queensland. 

§  1364.  It  is  enacted  that  no  person  coming  within  any  Description 
of  the  following  descriptions  shall  land  in  any  of  the  ports  (^)  §^^2^^^* 
of  New  Zealand,  or  come  or  be  in  any  place  within  the  limits 
of  New  Zealand : — 

(1.)  Any  convicted  felon,  or  other  person  undergoing  sen-  Transported 
tence  of  transportation  for  any  offence  against  the  laws ;         ^ebns. 

(})  Semble,    This  will  not  apply  to  landing  in  places  not  comprised  within 
the  limits  of  any  ports. 
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"Under  sen-  (2.)  Any  person  who  is  or  shall  be  under  any  sentence 

te^  "^  ^^®' whatever,  in(^)  any  British  colony  or  possession  other  than 

New  Zealand,  for  any  capital  or  transportable  oflfence ; 
Not  at  liberty        (3.)  Any  person  not  at  liberty, — ^by  reason  of  any  con- 
to  reside  where  y[(^^on  or  sentence, — to  reside  in  any  part  of  the  United 

sentenced.  . 

Kingdom  of  Great  Britain  and  Ireland,  or  in  the   British 

colony  or  possession  in  which  such  conviction  may  have  been 

had,  or  sentence  passed ; 
Conditionally         (4.)  Any  person  convicted  in  any  of  the  Australian  eolo- 
pardoned.        j^j^g  ^^  ^^^^y  fgiQj^y^  -^Jiq  shall  have  received  a  pardon  or 

remission  of  sentence,  on  condition  that  he  shall  leave^  or 
not  come  or  remain  within,  the  colony  in  which  such  con- 
viction shall  have  been  had,  for  or  during  any  residue  of 
the  term  of  the  original  sentence,  or  for  or  during  any  other 
period. 

Apnrehension        §  1365.  It  is  competent  for  any  Justice  of  the  Peace^  or 

jnthout  war-   ^^y.  constable,  having  reasonable  cause  to  suspect  that  any 

Sec.  8.  person  has,  since  the  passing  of  the  Act,  come  into  New 

Zealand,  contrary  to  the  provisions  of  the  Act,  to  cause  such 

suspected  person  to  be  apprehended,  without  any  warrant. 

A  Justice  of  the  Peace  may  take  bail  for  the  appearance 
of  such  suspected  person,  before  two  Justices,  in  such  sum, 
and  with  such  securities,  as  he  shall  deem  expedient. 

Punishment.  §  1366.  Any  two  Justices,  before  whom  such  suspected 

Sec  4.  person  is  brought,  on  proof  (2)  that  he  has  come  into  New 

Zealand,  contrary  to  the  provisions  of  the  Act,  may  convict 
him  thereof,  and,  at  their  discretion,  may  take  bail  that  such 
person  shall  leave  the  Colony  within  fourteen  days  after  his 
conviction ;  or  he  may  cause  him  to  be  conveyed,  in  custody, 
to  the  colony  to  which  he  or  she  was  transported,  (*)  or  in 

Q)  This  is  the  language  of  the  Act ;  it  would  appear  to  allude  to  penooi 
against  whom  a  sentence  had  been  passed  in  any  British  colony. 

O  Sec  post,  §  1376. 

(')  There  seems  to  be  no  provision  for  the  manner  in  which  this  is  to  be 
efTecied,  and  at  whose  expense,  where  the  convict  is  not  found  in 
of  sufficient  property  for  the  purpose. 
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which  he  was  convicted ;  (})  or  may  sentence  him,  if  a  male, 
to  be  imprisoned,  with  hard  labour,  for  any  period  not 
exceeding  three  years ;  or  if  a  female,  for  any  period  not 
exceeding  one  year. 

§  1367.  Any  person  sentenced  as  above  mentioned,  who  Bemainiog  in 
remains  in  New  Zealand  for  three  calendar  months  after  the  g^.  5.  °^' 
expiration  of  his  sentence,  is  liable  to  be  again  apprehended 
and  sentenced,  and  so  on,  from  time  to  time. 

§  1368.  All  property  found  upon,  or  in  the  possession  of,  PropertT 
such  suspected  person,  is  to  be  seized  and  detained  on  his  ^c\ 
apprehension,  and,  if  he  is  convicted  and  sentenced,  it  is 
liable,  at  the  discretion  of  the  convicting  Justices,  to  be 
forfeited  and  sold ;  and  they  may  order  the  whole,  or  such 
portion  as  they  may  think  sufficient,  to  be  applied  towards 
paying  the  expense  of  conveying  him  to  the  colony  or 
possession  to  which  he  was  transported,  or  in  which  he  was 
convicted. 

§  1369.  The  master,  or  other  person  commanding  any  Penalty  on 
steamer,  ship,  vessel,  or  boat,  who  conveys  or  brings,  or^JJ^^ 
causes  to  be  conveyed  or  brought,  or  assists  in  conveying  or  Sea  7. 
bringing,  any  of  the  following  classes  of  persons  into  any 
part  (^)  of  New  Zealand,  is  guilty  of  a  misdemeanour,  and  liable 
to  a  penalty  of  £500,  or  to  imprisonment  for  a  term  not 
exceeding  twelve  calendar  months,  or  both ;  and  any  steward, 
sailor,  or  other  person  belonging  to  any  such  vessel,  so  doing, 
is  also   guilty  of   a   misdemeanour,  and  is   liable  to  a  P) 
penalty  of  £100,  or  imprisonment  for  six  calendar  months, 
or  both : — 

Q)  This,  it  would  appear,  muBt  be  to  the  exclusion  of  cases  of  persons 
coming  under  the  description  anUf  §  1364,  (4). 

(^  The  word  in  the  Act  here  is  part  not  port,  as  ante,  §  1364.  See  note 
thereto. 

O  The  penalties  are  fixed,  and  cannot  be  mitigated  by  the  Justices ;  and 
though  the  imprisonment,  in  case  of  masters,  may  be  for  any  period  how- 
erer  short,  not  exceeding  twelve  months,  it  cannot  be  for  less  than  six  months 
in  the  case  of  stewards,  sailors,  &c. 
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Bringing  con- 
vicU  under 
sentence. 


Or  not  at 
liberty  to 
reside,  &c. 


Ignorance. 


(1.)  Any  convicted  felon,  or  other  person  undergoing 
sentence  of  transportation,  imprisonment,  or  penal  servitnde 
for  any  oflFence  against  the  laws,  who  is,  or  shall  be,  under 
sentence  in  (^)  any  British  colony  or  possession  other  than 
New  Zealand. 

(2.)  Any  person  not  at  liberty,  by  reason  of  any  conTic- 
tion  or  sentence,  to  reside  in  any  part  of  the  United  Kingdom 
of  Great  Britain  or  Ireland,  or  in  the  British  colony  or 
possession  in  which  the  conviction  was  had,  or  the  sentence 
passed. 

But  it  is  provided  that  any  person  charged  with  such  an 
offence,  if  he  proves  that  he  did  not  knowingly  do  the  act 
charged  against  him,  is  not  to  be  liable  to  conviction.  (-) 


Penalty  for 
harbouring. 


§  1370.  Any  person  who  harbours  or  conceals  any  other 
person,  knowing  or  believing  that  he  came  into  or  has 
remained  in  New  Zealand  contrary  to  the  provisions  of  the 
Act,  is  liable  to  a  fine  not  exceeding  £100,  or  imprisonment 
for  any  period  not  exceeding  twelve  months. 


Power  to 
grant  search 
warrant. 
Sec.  9. 


§  1371.  Any  Justice  of  the  Peace  having  information,  on 
oath,  that  any  person  who  has  arrived  in  New  Zealand  con- 
trary to  the  provisions  of  the  Act,  is  harboured  within  any 
house  or  place  M'ithin  his  jurisdiction,  may  grant  to  any 
constable  a  general  search  warrant  for  such  person ;  and  the 
constable,  by  virtue  thereof,  may  break,  enter,  and  search, 
either  by  day  or  night,  any  house  or  place  where  such  person 
is  suspected  to  be  concealed,  and  may  apprehend  any  person 
whom  he  may  have  reasonable  cause  for  suspecting  to  have 
arrived  or  remained  in  New  Zealand,  contrary  to  the  pro- 
visions of  the  Act,  and  all  persons  found  in  such  place, 
whom  he  has  reasonable  grounds  for  suspecting  and  believing 


0)  See  note,  ante,  §  1364,  (2). 

(^  It  is  to  be  remarked,  with  regard  to  this  provision,  that  while  the  pro- 
secution is  reliered  from  the  necessity  of  proving  a  guilty  knowledge,  the 
defendant  himself,  or  party  charged,  is  precluded,  by  general  rule,  from  giring 
evidence,  himself,  of  his  want  of  knowledge, — the  proceeding  being  of  a  criminal 
character.     (See  §  126.) 
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to  have  knowingly  harboured  and  concealed  such  suspected 
person. 

Persons  so  apprehended  are  to  be  forthwith  taken  before 
the  Justices. 

§  1372.  Any  Justice  of  the  Peace  or  constable  may  go  on  Searching 
board  any  vessel,  and  if  they  have  reasonable  cause  to  suspect  g^  ^q 
that  any  person  prohibited  by  the  Act  from  landing  in  New 
Zealand  is  on  board,  maysearch  any  and  every  part  of  it,  and 
apprehend  any  such  person  found  in  it. 

§  1373.  Any  two  or  more  Justices  of  the  Peace  may  Summary 
determine,  in  a  summary  way,  all  offences  against  and  cases  gj^^^^^"' 
arising  under  the  Act,  except  those  under  section  7,^-that  is, 
against  masters  of  ships,  and  sailors,  &c.,  bringing  convicts 
into  the  Colony, — and  may  (^)  at  their  discretion  fix  and  deter- 
mine all  the  fines,  penalties,  punishments,  and  forfeitures 
imposed  by  the  Act :  and  it  is  provided  that  no  complaint, 
conviction,  order  of  confiscation,  punishment,  or  forfeiture,  or 
other  proceeding  before  or  by  Justices  under  the  Act,  is  to  be 
invalidated  for  want  of  form. 

§  1374.  Every  summons,   information,   conviction,   and  Describing 
warrant   of  commitment  under  the  Act,  is  to   be  deemed  g^"J^* 
valid,  if  the  oflFence  charged  or  alleged  be  set  forth  in  the 
words  of  the  Act.  {^) 

§  1375.  It   is   further  provided    in  the  Act^   that   the  Oral  proof, 
following  shall  be  taken  as  good  primd  facie  evidence  that   ^     * 
a  person  charged  under  the  Act  had  been  found  guilty  of 
felony : — 

(1.)  Oral  proof  that  he  was,  in  any  part  of  the  British 
dominions,  known  to  have  been,  or  commonly  deemed  or 
reputed  to  have  been,  found  guilty  of  any  felony  in  the 
United  Kingdom,  or  any  British  possession  other  than  New 

Q)  Thifl  would  appear  declaratory  of  the  powers  of  the  Justioes  to  mitigate 
the  penalty  or  imprisonment,  where  the  words  "  not  exceeding  "  are  used. 
O  See  Alphabetical  Digest,  "  Summary  Conviotidns,"  Jit  CfoMtcts, 
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C.  Zni.]  KISCELLAinBOUS  DUTIES  OF  JVBTICBS. 


Primdfacie 
eTidence. 
Sec.  13. 


RecoTery  of 

Senalties. 
ec.  14. 


Disposal  of 

Senalties. 
ec.  15. 


Proceedings 
under  Act. 
Sec.  16. 


Zealand^  or  to  have  been  serving  any  sentence  of  transporta- 
tion or  imprisonment  for  such  oflFence  ; 

(2.)  The  production  of  any  paper  purporting  to  be  a 
Government  Gazette  published  in  any  of  the  AustraUan 
colonies,  and  containing  the  name  of  the  person  charged 
with  offending  against  any  of  the  provisions  of  the  Act.^) 

§  1376.  To  prove  that  the  person  accused  arrived  in  New 
Zealand  since  the  passing  of  the  Act,  it  is  sufficient  primd 
facie  evidence  {i,e,,  till  it  be  proved  to  the  contrary)  to  show 
that  he  was  apprehended  in  New  Zealand  since  the  passing 
of  the  Act,  and  has  not  a  fixed  or  known  place  of  residence. 

§  1377.  In  defaidt  of  payment  of  any  penalty  forthwith 
into  the  hands  of  the  convicting  Justices,  they  may  direct 
the  defendants  to  be  imprisoned,  with  or  without  hard  labour, 
as  they  shall  think  fit,  (a)  for  a  period  not  exceeding  two 
calendar  months,  if  the  penalty  be  not  above  £20 ;  (6)  for  a 
period  not  exceeding  four  calendar  months,  if  the  penalty  be 
above  £20  and  not  above  £50 ;  (c)  and  for  a  period  not 
exceeding  twelve  calendar  months,  if  the  penalty  be  above 
£50; — ^unless  such  respective  penalties  shall  be  sooner  paid. 

§  1378.  A  moiety  of  all  fines  and  penalties  under  the  Act 
is  to  be  paid  to  the  informer ;  and  the  remainder,  and  all 
moneys  and  property  forfeited  and  not  specially  appropriated, 
are  to  be  paid  to  Her  Majesty  for  the  public  uses  of  the 
Colony. 

§  1379.  All  proceedings  for  offences  against  the  Act, 
and  all  cases  under  it,  which  may  be  heard  and  determined 
by  two  Justices,  shall  be  conducted  under  ^'  The  Justices  of 
the  Peace  Act,  1866.'' 


Informants. 
Sec.  17. 


§  1380.  It  is  competent  for  any  person  to  lay  an  infor- 
mation for  any  offence  against  the  Act. 

Q)  Of  course  it  will  not  be  sufficient  to  show  the  identity  of  the  names  of 
the  person  charged  and  the  person  mentioned  in  the  Gazette,  Proof  must 
be  giren  of  the  identitj  of  the  person  charged,  with  the  person  so  named. 
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§  1381.  Any  person  feeling  himself  aggrieved  by  a  sum-  Appeals, 
mary  conviction  under  the  Act,  or  by  an  order  for  forfeiture  ®®®*  ^®* 
or  sale  of  any  property  or  for  the  payment  of  money  for 
costs  and  otherwise,  and  any  informant  whose  information 
has  been  dismissed  under  the  Act,  may  appeal  to  the  Supreme 
Court;  and  the  proceedings  thereon  shall  be  conducted 
according  to  the  provisions  of  '^  The  Appeal  from  Justices 
Act,  1867.^' 


Crown  Debts. 

§  1382.  There  are  certain  provisions  in  '^  The  Crown  Certificate  of 
Debts  Act,  1866,^'  referring  to  Justices,  which  it  seems  ^^^  ^P^"^' 
desirable  to  insert  here. 

The  3rd  section  of  that  Act  provides  that  when  any 
fine  is  imposed  upon  any  person  otherwise  than  by  a  judg- 
ment or  conviction  of  some  Court  of  justice,  a  Judge  of  the 
Court  or  a  Justice,  if  the  fine  be  not  immediately  paid,  is  to 
certify  the  fact  by  writing  under  his  hand, — in  a  form  con- 
tained in  a  Schedule  to  the  Act, — together  with  the  name.  Form  No.  220. 
and  place  of  abode  or  business,  of  the  person  on  whom  the 
fine  has  been  imposed,  and  the  cause  and  amount  of  the  fine, 
and  is  to  deliver  the  certificate,  or  send  it  by  post,  to  the 
Attorney-General,  or  to  a  person  appointed,  under  the  Act, 
to  represent  the  Attorney-General  for  that  purpose  in  any 
judicial  district. 

§  1383.  The  Attorney-General,  or  such  representative,  is  Entering 
thereupon  to  cause  a  final  judgment  to  be  signed  in  the^^  ^®°^* 
Supreme  Court  for  the  amount  of  the  fine  and  £5  for  costs. 

§  1384.  The  4th  section  of  the  Act  relates  to  recog-  Forfeiture  of 
nizances,  and  it  provides  that,  whenever  any  person  has  T^^iogoizKaoeB, 
entered  into  a  recognizance  to  Her  Majesty,  and  such  recog- 
nizance has  been  forfeited,  a  Judge  of  the  Court  before 
which,  or  the  Justice  before  whom,  it  is  forfeited,  may  cause 
H  to  be  estreated. 
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Estreat  of  §  1385.  The  estreat  is  to  be  effected  in  the  following 

J^^^^;  manner.  The  Judge  or  Justice  is  to  certify,  by  writing 
under  his  hand^ — in  the  form  contained  in  a  Schedule  to  tie 
Act,  or  to  a  like  effect, — that  the  forfeiture  has  taken  placCi 
and  is  to  deliver  the  recognizance  and  certificate,  or  to  send 
them  by  post,  to  the  Attorney-General,  or  his  represcntatiYe, 
who,  upon  the  receipt  of  it,  is  to  cause  a  final  judgment  to 
be  signed  in  the  Supreme  Court  for  the  amount  of  it,  and 
£5  for  costs. 


Customs. 

§  1886.  It  woiJd  be  going  beyond  the  proper  limits  of 
this  work  to  enumerate  here  all  the  provisions  of  the  law  of 
New  Zealand  respecting  the  regulations  of  Custom  duties, 
whereby  penalties  are  inflicted,  and  special  modes  of  pro- 
ceeding for  their  recovery  are  directed.  ''The  Customs 
Regulations  Act,  1858,''  amended  by  "  The  Customs  Re- 
lations Act  Amendment  Act,  1868,''  contains  a  variety  of 
enactments  against  smuggling  and  other  infractions  of  their 
provisions,  constituting  various  indictable  offences,  and 
various  other  offences  punishable  on  summary  conviction. 
An  abstract  of  the  enactments  and  the  forms  given  in  the  ninth 
Schedule  of  the  Act  of  1858,  for  informations,  summonses, 
convictions,  and  commitment,  will  be  found  in  the  Formulary 
Nos.  222,  223,  &c. 

It  is  to  be  remembered  that  "  The  Justices  of  the  Peace 
Act,  1866,"  specially  provides  (section  3)  that  nothing  con- 
tained in  it,  is  to  be  construed  to  repeal  anything  contained 
in  "The  Customs  Regulations  Act,  1858.". 

Certain  additional  penalties  are  imposed  by  the  Amend- 
ment Act,  (for  which,  see  the  Act,  sections  17,  18,  19) ;  and 
powers  are  given  by  section  14,  enabling  the  Commissioner 
of  Customs  to  remit  or  mitigate  penalties,  fines,  or  forfeitures 
under  certain  circumstances. 
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Dangerous  Goods. 

§  1387.  As  there  are  certaiu  provisions  in  "  The  Dan-  Act  1869. 
gerous  Goods  Act,  1869/^  affecting  Justices,  it  seems  neces- 
sary to  give  a  digest  of  the  principal  enactments  contained 
in  it. 

§  1388.  The  goods  or  article  commonly  known  as  "  nitro-  Nitro- 
glycerine/^ or  ^^  glonoine  oil/^  is  to  be  deemed  "  specially  R^J^^^- 
dangerous  '^  within  the  meaning  of  the  Act ;    and  "  petro- 
leum/^ as  defined  by  the  Act,  is  to  be  deemed  '^  dangerous.' 


>} 


§  1389.  For  the  purposes  of  the  Act,  ^^  petroleum  ^^  is  to  Petroleum, 
include  ^^  all  such  rock  oil,  Rangoon  oil,  Burmah  oil,  any 
product  of  them,  and  any  oil  made  from  petroleum,  coal, 
schist,  shale,  peat,  or  other  bituminous  substance,  and  any 
such  product  of  them  as  gives  off  an  inflammable  vapour  at 
a  temperature  of  less  than  110°  of  Fahrenheit's  thermometer.^ 


y} 


§  1390.  The  Governor  has  power  to  declare,  by  Order  in  Spcciallj 
Council,  that  any  other  goods  other  than  nitro-glycerine  are  g^fs'^"* 
to  be  deemed  ^^  specially  dangerous.'^  Sec.  4. 

§  1391.  Vessels  carrying  a  cargo  consisting,  wholly  or  in  Vessels  with 
part,  of  specially  dangerous  goods,  or  of  petroleum,  are,  on  g^^^^^ 
entering  a  harbour,  to  conform,  as  to  the  place  of  mooring,  board. 
to  the  regulations  issued  by  the  Governor  in  Council.     If  a   ^^'   ' 
vessel  be  moored  in  contravention  of  such  regulations,  the 
owner  or  master  incurs  a  penalty  not  exceeding  £20  for 
every  day  during  which  he  remains  so  moored;    and  the 
harbour  master  may  remove  such  vessel,  and  recover  the 
expense  of  doing  so  in  a  summary  way. 

§  1392.   No  specially  dangerous   goods,  and   no  pctro-  Storingofdan- 
leum, — except  petroleum  to  the  extent  of  ten  gallons,  kept  g*'"*"*  K^o^** 
for  private  use  and  not  for  sale, — shall  be  kept  within  fifty  Sec.  6. 
yards  of  a  dwelling-house,  or  of  a  building  in  which  goods 
are  stored,  except  in  pursuance  of  a  license  under  this  Act. 
Any  such  goods,  or  petroleipn,  kept  in  contravention  of  this 


r.  iT2»"d    3CTI2i  C»   JT 


• 
•^    «L    ■■■It'    1*1    -•• 


ZZ    Ji    ZO 


occnpicr 
3  be  liaUe  to  i 
:!^T  ilzc  so  kept, 


K^ 


*->., 


e.  i. 


Ceraii  Lical  idiiiridcs  are  empowered  to  grant 
^Ziiar  tie  A^t  Li  ognifr,  cizKifAZU :  thai  is  to  say, — 

1.  I-  ar.T  V.r^TiiL  :oc-*cir::ieii  TiTh^T  "The  Municipal 
CorujTitzkALi  A'^,  I^^."  exizcpc  u  bcreinafcer  mendonedj — 
tLe  Boroc^  CounciL 

2.  Except  z±  Lerei"  after  medioned  as  to  harbours^ — in 
Ms^j  dtj,  town^  or  place,  me&tioiLed  in  the  first  Schedule  to 
"Tl'-e  MoxJcipal  CorpontioxLs  Act,  1S67/'  and  not  incor- 
porated ander  that  Act.  bnt  wiihin  the  JTiriadiction  of  any 
board,  tnutecs,  or  body,  cos^dtnted  under  any  of  the  Acts 
or  Ordinances  specified  in  that  Schedule,  or  under  any 
amending  Act  or  Ordinance, — such  board,  council,  commis- 
sioners, trustees,  or  other  body. 

f^,)  In  any  port  or  harbour. — ^whether  situate  or  not 
within  the  jurisdiction  of  such  local  authority,  as  before  men- 
tioned,— the  Governor  or  his  delegate  under  section  10  of 
"The  Marine  Act,  1867.^ 


yf 


Or  hy  K.M. 


Vnliility  of 


§  1394.  In  any  place  in  the  Colony,  where  there  is  no 
such  local  authority  as  above  mentioned,  the  licenses  are  to 
Ikj  granted  as  follows  : — 

(1 .)  Within  the  district  of  a  Resident  Magistrate's  Court, 
by  any  Ilesident  Magistrate  thereof; 

(2.)  If  the  place  be  not  within  the  district  of  a  Resident 
Magistrate,  but  be  within  the  district  of  a  Court  of  Petty 
ScMHions,  then  by  the  Court  of  Petty  Sessions  for  such  di^ 
irict ; 

('3.)  And  if  it  be  not  within  either  of  such  districts,  then 
by  any  two  Justices  of  the  Peace. 

$  1395.  Licenses  in  pursuance  of  the  Act  are  to  be  validj 
if  ni^ncd  by  two  or  more  of  the  persons  constituting  the 
local  authority^  or  executed  in  any  other  way  in  which  any 
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other  licenses  (if  any)  granted  by  such  authority  are  executed. 
They  may  be  granted  for  a  limited  time,  and  there  may  be 
annexed  to  them  any  conditions  as  to  renewal  or  otherwise, 
which  the  local  authority  thinks  necessary  for  diminishing 
the  risk  of  damage  from  explosion  or  fire. 

Any  licensee  who  violates  any  of  the  conditions  of  his 
license,  is  to  be  deemed  an  unlicensed  person. 

§  1396.    Conditions   may  be   annexed    as  to  mode  of  Conditions  of 
storage,  and  the  license  may  be  for  dangerous  goods  only,  or  ^l^^' 
for  specially  dangerous  goods,  or  for  both ;  and  the  conditions 
may  be  made  to  apply  to  either  or  both  sorts. 

§  1397.  Provision  is  made  to  enable  applicants,  who  have  Sec.  10. 
been  refused  a  license,  to  memorialize  the  Colonial  Secretary; 
who  may,  on  consideration  and  report,  issue  a  license. 

§  1398.  By  the  11th  section,  it  is  enacted  that  no  person  Delivery  and 
shall  deliver  any  specially  dangerous  goods  to  any  warehouse-  ^"^^®'  ^^ 
man,  owner  or  carrier,  or  send  or  carry,  or  cause  to  be  sent  goods, 
or  carried,  any  such  goods  upon  any  railway,  or  upon  any 
ship,  to  or  from  any  port  in  New  Zealand,  or  deposit  such 
goods  in  any  warehouse,  or  upon  any  quay,  unless  their  true 
name  or  description,  with  the  addition  of  the  words  '^  specially 
dangerous,'^  is  distinctly  written,  printed,  or  marked  on  the 
outside  of  the  package. 

§  1399.   In  case  of  delivery  to,  or  deposit  with,  any  Notice  of,  to 
warehouseman,  owner,  or  carrier,  the  party  delivering  must  ^  g*^®^* 
also  give  notice  in  writing,  to  such  person,  of  the  name 
and  description^'of  the  goods,  and  of  their  being  specially 
dangerous. 

§  1400.  Any  person  committing  a  breach  of  this  enact-  Penalties, 
ment  is  liable  to  a  penalty  not  exceeding  £500,  or,  at  the  ®^  ^^' 
discretion  of  the  Court,  to  imprisonment,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  years^-subject, 
however,  to  the  following  provisoes : — 
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(1.)  That  a  person  convicted  is  not  to  be  liable  to 
imprisonment  or  to  a  penalty  of  more  than  £200,  if  he 
shows  to  the  satisfaction  of  the  Court  and  Jury,  that  he  did 
not  know  the  nature  of  the  goods  to  which  the  indictment 
relates ; 

(2.)  That  a  person  accused  of  a  breach  of  the  enactment 
is  not  to  be  con\dcted,  if  he  shows  to  the  satisfaction  of  the 
Court  and  Jury  that  he  did  not  know  the  nature  of  the 
goods,  and  that  he  could  not,  with  reasonable  diligence,  have 
obtained  such  knowledge. 


Forfeiture  of 
^oods. 
Sec.  12. 


§  1101.  Goods  delivered,  candied,  or  deposited  in  contra- 
vention of  the  enactments  in  section  11,  are  to  be  for- 
feited and  disposed  of  in  such  manner  as  the  Commissioner 
of  Customs  shall  direct,  whether  a  conviction  takes  place 
or  not. 


Keceiring 
goods, 
occ.  13. 


§  1102.  No  warehouseman,  owner,  or  carrier  is  to  be 
bound  to  receive  or  carry  any  goods  that  arc  ''specially 
dangerous. ^^ 


Petroleum  for 
Bale  to  bo 
labelled. 
Sec.  15. 


§  1403.  No  person  is  to  sell  or  expose  for  sale,  for  use 
within  the  Colony  of  New  Zealand,  any  petroleum,  as  defined 
in  the  Act,  unless  the  bottle  or  vessel  containing  it  have 
attached  to  it  a  label,  in  legible  characters,  stating  as 
follows — ''  Dangerous.    No  light  to  be  brought  near/' 

Any  person  contravening  this  provision  is  to  be  subject, 
for  each  offence,  to  a  penalty  not  exceeding  £o. 


Recovery  of 
penalties, 
idee.  14. 


§  1404?.  The  penalties  inflicted  under  the  11th  section  arc 
to  be  recovered  only  on  indictment  and  information,  and  not 
in  a  summary  way.  All  other  penalties  are  recoverable  in  a 
summary  way  before  two  or  more  Justices,  and  one  moiety 
is  to  go  to  the  Queen, — to  be  paid  to  the  Consolidated  Fund,-^ 
and  the  other  moiety  to  the  informer. 


Search  for  ^  1405.  The  following  provision  is  made  for  searching  for 

§60^17!*°^       petroleum,  &c. : — Where  it  is  suspected  that  any  petrdeuiDi. 
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or  specially  dangerous  goods,  are  kept  in  any  place  contrary 
to  the  provisiorfs  of  the  Act,  any  Justice  of  the  Peace  having 
jurisdiction  in  such  place  may,  upon  reasonable  cause  assigned 
upon  oath  by  any  person,  issue  a  warrant,  under  his  hand 
and  seal,  to  search  for  them,  in  any  house,  &c.,  or  place,  ship, 
boat,  or  vessel  in  which  the  same  are  suspected  to  be  kept. 

§  1406.  Every  person  acting  in  the  execution  of  such  Seizure, 
warrant,  may  seize  such  petroleum  and  specially  dangerous 
goods,  and  the  barrels  or  receptacles  in  which  they  arc  kept, 
contrary  to  the  provisions  of  the  Act,  and  is  then  to  convey 
them,  with  all  convenient  speed,  to  some  proper  place,  and 
there  detain  them,  till  it  shall  be  adjudged,  at  aliearing  before 
two  or  more  Justices,  whether  the  same  arc  to  be  forfeited ; 
and  any  two  Justices  are  empowered  to  hear  and  determine 
the  same. 

§  1 107.  The  searcher  or  seizer  is  not  to  be  liable  to  any  Seizer  not 
suit  for  any  detainer,  or  for  any  loss  or  damage  happening  to  action.^ 
anything  seized,  other  than  by  his  own  wilful  act  or  neglect.  -^6«rf. 

§  1408.  Proceedings  for  forfeiture  under  this  section  are  Commence- 
to  be  commenced  within  twenty-eight  days  after  the  seizure,  ^^^^o^a^^^ion. 


§  1409.  It  is  also  provided  in  the  Act,  that  its  provisions  Saving  of 

enaltiei 
ec.  19. 


are  not  to  exempt  any  person  from  any  penalty  to  which  he  ^®"*1^'®** 


would  otherwise  be  subject,  in  respect  of  a  nuisance  :  and 
the  powers  given  by  the  Act  are  to  be  deemed  to  be  in 
addition  to,  and  not  in  derogation  of,  any  other  powers  con- 
ferred on  any  local  authority,  by  any  Act,  either  of  the 
General  Assembly  or  of  a  Provincial  Council. 

§  1410.  Furthermore,  the  Act  contains  provisions  em-  Testing 
powering  the  inspector  of  weights  and  measures  under  '^  The  P®'^^'**™- 
Weights  and  Measures  Act,  1868,^'  to  test  petroleum  in  a 
manner  and  according  to  directions  set  forth  in  the  Schedule. 
(See  definition  of  the  word  "  gunpowder,^'  for  the  purposes  of 
the  by-laws  and  regulations  for  its  safe  keeping  and  removal 

54 
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under  the  provisions  of  "  The  Marine  Act,  1867,^'  §  1515, 
post.) 


Dealers  in  Old  Metals  and  Marine  Stores. 
See  Marine  Stores, 


Voluntary 
oaths,  &c., 
forbidden. 


Declarations,  Oaths,  &c. 

§  1411.  Justices  of  the  Peace  have  no  general  authority 
to  administer  oaths  or  take  declarations  or  affirmations ;  and 
a  practice  having  become  prevalent  in  England,  of  adminis- 
tering voluntary  oaths  or  affidavits  in  matters  not  the 
*  subject  of  any  judicial  inquiry,  nor  in  any  way  pending  o^  at 
issue  before  the  person  administering  them,  enactments  were 
made  by  the  Statute  5  and  6  Will.  IV.  c.  62,  for  removing 
doubts  on  the  subject,  and  for  the  suppression  of  the  practice, 
and  for  other  purposes.  Those  enactments  are  substantiaUy 
repeated  in  "  The  Justices  of  the  Peace  Act,  1866,''  ss.  108,  &c. 

§  1412.  The  108th  section  of  that  Act  enacts, — (5  and  6 
Will.  IV.  c.  62,  s.  13,)— that  it  shall  not  be  lawful  for  any 
Justice  of  the  Peace  or  other  person  to  administer,  or  cause 
or  allow  to  be  administered,  or  cause  or  allow  to  be  received, 
any  oath,  affidavit,  or  solemn  affirmation  touching  any  matter 
or  thing  whereof  such  Justice  or  other  person  has  no  juris- 
diction or  cognizance  by  some  law  in  force  for  the  time 
being. 

§  1413.  The  Justices  have,  of  course,  statutory  power  to 
power  to  ad-    administer  an  oath,  or  take  an  affidavit  or  a  solemn  affirma- 

minuter  oaths.    .  .  ,..,.  ,«  ,. 

tion,  (m  cases  where  it  is  substituted  for  an  oath,)  m  all  cases 
of  preUminary  proceedings  respecting  indictable  oflFences, 
and  all  charges  of  offences  punishable  summarily ;  but  the 
Act  of  1866  expressly  provides  that  the  prohibition  above 
mentioned  shall  not  extend  to  any  oath,  affidavit,  or  solemn 
affirmation  before  any  Justice,  in  any  matter  or  thing  touch- 
ing the  preservation  of  the  peace,  or  the  prosecution^  trial, 
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or  punishment  of  offences,  or  touching  any  proceedings 
before  either  of  the  Houses  of  the  Imperial  Parliament,  or 
the  Legislative  Council  or  the  House  of  Representatives  of 
New  Zealand,  or  any  Committee  thereof,  respectively ;  or  to 
any  oath,  affidavit,  or  information  which  may  be  required  by 
the  laws  of  any  foreign  country,  or  any  of  Her  Majesty's 
colonies,  to  give  validity  to  instruments  in  writing  designed 
to  be  used  in  such  foreign  countries  or  colonies  respectively. 

§  1414.  By  various  provisions  of  the  Act  of  William  IV.  Declarationa 
which  it  is  imnecessary  here  to  detail,  declarations  are  sub-  oaths^in*^^^^' 
stituted  for  oaths  previously  required  by  Statute,  as  in  cases  tain  cases, 
of  pawnbrokers,  (^)  churchwardens,  turnpike  trustees,  &c.,  &c. 

*§  1415.  The  15th  section  of  the  Act  of  William  IV.  Declarations 
(which,  as  well  as  the  17th  section.  Colonial  Legislatures  J^J^^^colo- 
are,  by  the  22  and  23  Vict.  c.  12,  empowered  to  repeal,  but  nial  suits, 
which  have  not  yet  been  repealed  in  New  Zealand,)  provides 
that  in  actions  brought  in  colonies  or  dependencies  abroad 
within  Her  Majesty's  dominions,  for  any  debt  or  account  to 
which  any  person  residing  in  the  United  Kingdom  shall  be  a 
party,  or  relating  to  lands  within  such  colonies,  &c.,  the 
parties  and  their  witnesses  may  make  a  solemn  declaration 
in  writing,  in  the  form  given  in  the  Schedule  of  the  Act, 
before  any  Justice   of  the  Peace,  notary  public,  or  other 
person  having  jurisdiction  to  take  an  oath ;  which  declara- 
tion, being  duly  certified  and  transmitted,  is  to  be  admissible 
in  Colonial  Courts  as  if  duly  taken  on  commission. 

By  the  17th  section  of  the  same  Act,  witnesses  in  suits 
in  colonies,  on  behalf  of  the  Crovm,  may  make  declarations 
as  well  as  in  suits  by  subjects. 

§  1416.  By  the  16th  section  of  the  Act  of  William  IV.,  Declarations 
a  declaration  in  writing  under  the  Act,  before  a  Justice  of  ^t?^^&c"of 
the  Peace,  notary,  or  other  person  having  authority  to  ad-  will,  deed,  kc 
minister  an  oath,  is  made  sufficient  to  prove  the  due  execu- 
tion, signing,  sealing,  publication,  and  delivery,  as  the  case 

O  See  <<  Pawnbrokers  Act,  1868,"  s.  24, 
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Declarations 
in  other  cases. 
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may  be,  of  any  will,  codicil,  deed,  or  other  instrument  in 
writing. 

§  1417.  The  18th  section  of  the  Act  of  William  IV. 
contains  a  general  provision  for  making  declarations  in  cases 
not  otherwise  provided  for.  The  preamble  is  in  these  words : 
"And  whereas  it  may  be  necessary  and  proper,  in  many 
cases  not  herein  specified,  to  require  confirmation  of  written 
instruments  or  allegations,  or  proof  of  debts,  or  of  the 
execution  of  deeds,  and  other  matters.^^ 

It  then  enacts  that  a  Justice  of  the  Peace,  notary  public, 
or  any  other  officer  then  {i.e.,  1st  October,  1835,)  authorized 
to  administer  an  oath,  may  take  and  receive  the  declaration 
of  any  person  voluntarily  making  the  same  before  him  in  the 
form  in  the  Schedule  to  the  Act  annexed. 


Valid 
declaration. 


§  1418.  "  The  Justices  of  the  Peace  Act,  1866,''  s.  109,  pro- 
vides that  whenever,  by  any  law  now  in  force,  a  declaration  is 
directed  or  authorized  to  be  made  and  subscribed  in  the  form 
prescribed  by  the  Act  5  and  6  Will.  IV.  c.  62,  it  shall  be 
sufficient,  in  case  the  declaration  is  to  be  made  within  the 
Colony  of  New  Zealand,  if  it  be  made  in  the  form  in  the 
Schedule  annexed  to  the  Act.     (See  §  1421.) 


Taking 
declarations. 


§  1419.  Section  110  of  the  Colonial  Act  then  provides 
that  it  shall  be  lawful  for  any  Justice  of  the  Peace,  notary 
public,  or  other  officer  now  {i.e.,  1st  January,  1867)  by  la\r 
authorized  to  administer  an  oath,  to  take  and  receive  the 
declaration  of  any  person  voluntarily  making  the  same 
before  him  in  the  form  in  the  Schedule  to  the  Act 
annexed. 


Perionmaking        §  1420.  By  section  111  it  is  provided  that  if  any  such 
tio^inSltyof  declaration  be  false  or  untrue  in  any  material  particular,  the 
xnisdemeanour  person  wilfully  making  such  false  declaration  shall  be  deemed 
guilty  of  a  misdemeanour.  (^) 

Q)  And  therefore  punishable  by  fine  or  imprisonment,  or  both. 
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§  14-21.  The  following  is  the  form  given  in  the  Schedule  Form  of 

to  the  Act  :—  dcclumtion. 

Form  of  Declaration  under  Sections  109  and  110. 

"  I,  A.B.,  of  l^Insert  pl<ice  of  abode  and  occupation"]  do  solemnly  and 
"  sincerely  declnre  that  [^Insert  facts'].  And  I  make  this  solemn  declaration 
"  conscientiously  believing  the  same  to  be  true,  and  by  rirtue  of  an  Act  of  the 
"  General  Assembly  of  New  Zealand  intituled  '  The  Justices  of  tho  Peaco 
"  Act,  1866.' " 

Made  and  subscribed  at  ,  in  the  Colony  of  New  Zealand,  this 

dav  of  ,  in  the  year  of  our  Lord  187     . 

A.B. 
Before  n;e,  one  of  Tier  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  Colony,  [or  Notary  Public] . 

J.o. 


Deserters. 

(1.)  Pi'ora  the  Army  ;  (2.)  from  the  Navy;  (3.)  from  tlie 
Marines.     Sec  Mutiny  Acts, 

(4.)  From  Merchant  Ships;  (5.)  from  Foreign  Ships.  Sec 
Merchant  Seamen ;  Ships  and  Seamen ;  and  Foreign  Seamen's 
Act — post. 


Destitute  Persons.  (^) 

§  1 122.  The  provisions  of  '^  Tlie  Destitute  Persons'  Relief 
Ordinance,  184C/'  relating  specially  to  illegitimate  children, 
not  now  repealed,  have  already  been  enumerated.  (Sec  ante, 
Bastards.) 

The  provisions  for  other  cases  of  destitution  are  as 
follows : — 

§  1423.  If  any  person  be  destitute,  and  unable  to  support  Relations 
himself  by  his  labour— (if  destitute  and  able,  but  unwilling,  Jjrt^j^titlL 
he  would  be  liable  to  be  treated  as  a  vagrant) — it  is  enacted  persons. 
by  the  1st  section  of  the  Ordinance,  that  the  father,  grand-  p/i.'"^"^' 
father,  mother,  and  grandmother,  and  the  children  of  such 


(')  It  vroidd  appear  to  be  within  the  powers  of  Provincial  OoTcrnmcnts 
to  pass  Ordinauces  or  Acts  on  this  subject  at  variance  with  the  General 
Ordinance. 
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destitute  person,  being  of  sufficient  ability,  shall  be  liable  to 
the  support  of  such  person  in  the  manner  therein  proTided. 


No  priority  §  1424.    Special  provisions   are   afterwards    made  with 

ftmone'the  ^cspcct  to  a  husband  deserting  his  wife,(^)  and  a  father 
named  rela-  deserting  his  children  under  the  age  of  fourteen  years;  but 
as  far  as  the  general  declaration  of  liability  is  concerned,  it 
would  appear  that  there  is  no  priority  laid  down  by  the 
Ordinance,  and  that,  apart  from  the  question  of  desertion  of 
young  children  by  a  father,  it  would  be  in  the  option  of  the 
Justices,  on  the  proceedings  being  taken  which  are  about  to 
be  mentioned,  to  throw  the  burden  of  support  upon  any  one 
of  the  enumerated  relations  proved  to  be  of  ability  to  support 
the  destitute  person,  without  regaitl  to  propinquity  of  rela- 
tionship ;  and  thus  to  make  the  grandfather  or  grandmother 
of  an  adult,  liable,  though  the  father  or  mother  were  of 
sufficient  ability,  or  the  father  of  the  destitute  person  liable;, 
when  his  children  were  able  *to  support  him ;  and  it  further 
Brothers  and  appears  that  no  liability  at  all  is   cast  upon  brothers  and 

Bisters  omitted  gigtcrs. 


Information.  §  1425.  The  prescribed  mode  of  proceeding  is  as  fol- 

FwinNo  224  ^^^^  ** — ^^^  respectable  householder  may  lay  an  information 
on  oath  that  a  certain  person  is  destitute  and  unable  to 
support  himself  by  his  own  labour ;  and  that  he  has  a  father, 
or  other  near  relation  as  aforesaid,  (that  is,  a  father,  mother, 
grandfather,  grandmother,  or  a  child,)  within  the  Colony,  of 
sufficient  ability  to  support  him. 


Summons 
thereon. 
Form  No.  226. 


§  1426.  Thereupon  it  is  lawful  for  two  Justices  of  the 
Peace  to  summon  such  father  or  other  near  relative,  and  to 
hear  and  determine  such  information  in  a  summary  way.  The 
proceedings,  it  would  appear,  ought  to  be  conducted  in  the 
usual  mode  under  "  The  Justices  of  the  Peace  Act,  1866.'' 

§  1427.  The  Justices,  on  being  satisfied  (i.e.,  on  oath)  of 

Q)  For  the  case  of  a  married  woman  lefb  destitute  and  deserted  bj  hat 
husband,  see  post,  "  Married  Women's  Property  Protection." 
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the  ability  of  the  father,  or  other  relative  to  support  the  Order  of 
destitute  person,  may  proceed  to  make  an  order  on  such  ^^''- 
relative  for  paying  towards  the  support  of  such  person.  Form  No.  226. 

§  1428.  The  sum  to  be  paid  must  not  exceed  the  rate  of  Payment— 
208.  per  week;  and  it  may  be  made  payable  to  such  person,  ^  whom  and 
and  at  such  times  and  in  such  manner,  as  the  Justices  may  ^ow, 
direct. 

§  1429.  The  Justices  may  from  time  to  time  suspend.  Variation  or 
alter,  or  vary,  or  may  put  an  end  to  such  order,  as  to  them  o?S**'*''' 
shall  seem  meet.  Form  No.  227. 

§  1430.  In  order  to  provide  against  desertion  of  wives.  Penalties  for 
families,  &c.,  it  is  enacted  that  when  a  person  unlawfully,  or^hSd^der 
and  without  reasonable  cause,  deserts  his  wife,(^)  or  unlaw-  fourteen, 
fully  deserts  any  of  his  children  under  fourteen  years  of  age, 
and  leaves  such  wife  or  child  without  means  of  support,  such 
person  shall  forfeit  for  such  offence  any  sum  not  exceeding 
£5  for  the  first  offence,  and  any  sum  not  exceeding  £10  for 
a  second  or  subsequent  offence,  to  be  recovered  in  the  ordi- 
nary way. 

§  1431.  But,  besides  paying  such  penalty,  the  Justices  Order  of  main- 
may,  at  their  discretion,  order  any  person  so  convicted,  also  y^jl^^o  228. 
to  pay  towards  the  support  of  his  wife  or  children  such  sum 
of  money  (not  exceeding  the  rate  of  20s.  a  week)  to  such 
person,  at  such  time,  and  in  such  manner,  as  the  Justices 
may  direct. 

§  1432.  The  same  provisions  and  limitation  are  applicable  BecoTery 
to  the  recovery  of  payments  in  arrear  under  these  orders  of  p  *"^"229 
maintenance,  and  for  appealing  against  them,  as  are  above 
detailed  with  respect  to  bastards.  Moreover,  there  is  a 
provision  in  both  cases,  that  if  the  amount  of  arrears  adjudged 
due  be  not  immediately  paid,  the  Justices  may  order  the 
person  liable,  to  be  detained  in  custody  till  a  return  can  be 

O  See  note  Q),  §  1424>  mUe. 
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conveiiieutly  made  to  a  warrant  of  distress  for  the  arrears, 
unless  lie  shall  give  security,  to  the  satisfaction  of  the  Jus- 
tices, for  his  appearance  before  the  Justices  on  the  day 
appointed  for  the  return  of  the  warrant,  not  being  more  than 
seven  davs  from  the  time  of  takinj]^  such  securitv. 


Absconding 
and  leaving 
wife  or  cliild 
destitute,  or 
erading  pay- 
ment. 
Sec.  19. 


§  1433.  In  order  to  make  the  property  of  persons  abscoud- 
ing,  liable  to  the  payment  of  moneys  ordered  to  be  paid  under 
the  provisions  of  the  Ordinance,  it  is  x>rovided  that  if  it 
appear  on  oath,  to  the  satisfaction  of  two  Justices,  that  any 
person  has  quitted  the  Colony,  or  keeps  himself  concealed  or 
away  from  his  usual  place  of  abode,  and  has  left  his  wife  or 
child  without  means  of  support,  or  that  he  is  absent  with 
intent  to  avoid  the  i)ayment  of  any  sum  of  money  which  he 
has  been  ordered  to  pay  under  the  authority  of  the  Ordi- 
nance, two  Justices  may,  by  warrant  imder  their  hands, 
authorize  some  person  to  receive  so  much  of  the  rents  and 
profits  of  the  real  estate  of  such  pci'son,  and  to  sell  such 
portion  of  his  personal  estate,  as  the  Justices  may  from  time 
to  time  direct,  (not  exceeding  the  rate  provided  by  the  Ordi- 
nance,) and  appropriate  the  money  so  received  towards  the 
support  of  the  wife  or  children  of  such  person, — as  the  ease 
may  be, — in  such  manner  as  to  the  Justices  shall  seem  meet. 


Kot  to  affect 
creditors. 


§  1 134.  But  such  order  is  not  to  interfere  with  the  rights 
and  remedies  of  persons  to  whom  the  absconding  or  absent 
person  may  be  indebted. 


Receipt  under         §  1435.  The  receipt  of  the  person   to  whom  the  order 
^varrant,  good  (112.^.^^.^^  payment  to  be  made,  is  made  a  good  discharge  to  any 
tenant  or  other  person  paying. 


Security  to  be         ^  1436.  In  case  any  person  bound  by  an  order  of  maintc- 
Sec!"20.  nance  under  this  Ordinance,  attempt  to  remove  from  the 

Form  No. 230.  Colony,  an  officer  appointed  by  the  Governor  in  that  behalf 
may  apply  to  two  Justices  of  the  Peace,  and  if,  upon  an 
affidavit  of  such  officer  that  such  order  is  in  force  and  un- 
satisfied, and  that  he  believes  the  person  bound  by  it  is  about 
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to  remove  from  the  Colony, — the  affidavit  showing  that  there 
is  probable  cause  for  such  belief, — the  Justices  are  satisfied 
thereof,  they  may  cause  such  person  to  be  arrested  and  Form  No.  231. 
detained  in  safe  custody  till  he  gives  security,  to  the  satisfac- 
tion of  the  Justices,  for  the  due  performance  of  the  order, 
or  makes  composition  for  the  same  as  provided  by  the 
Ordinance. 

§  1437.  Any  person  making  any  false  misstatement  on  False  state- 
oath  or  affirmation,  in  any  proceeding  before  a  Justice  under  ^^i^^J!°* 

the  Ordinance,  is  to  be  deemed  guilty  of  a  misdemeanour.     .  meanour. 

^       ^  Sec.  21. 


Distillation. 

§  1438.  An  Ordinance  (1841)  prohibiting  the  distillation  Act  1868, 
of  spirits  within  the  Colony,  certain  Acts  (1865  and  1866)  ^*'-^^- 
allowing  the  same  under  certain  regulations,  and  an  Act 
(1867)  continuing  certain  sections,  and  extending  certain  pro- 
visions of  the  original  Ordinance,  were  repealed  by  ^^  The 
Distillation  Act,  1868,^^  which  consolidated  the  law  of  the 
Colony  upon  the  subject,  and  came  into  operation  on  the  1st 
of  January,  a.d.  1869. 

§  1439.  A  great  variety  of  offences  punishable  on  indict-  Offences  under 
ment,  or  by  fine,  penalty,  or  forfeiture,  recoverable  either  in  ^' 
the  Supreme  Court,  or  upon  summary  conviction,  or  by  suit 
under  "  The  Crown  Debts  Act,  1866,^'  are  set  forth  in  the 
Act  j  but  inasmuch  as  offences  of  the  latter  description  are 
to  be  prosecuted  in  the  name  of  the  Attorney-General  for 
the  Colony, — or,  in  gases  to  be  heard  before  Justices  of  the 
Peace,  by  officers  of  the  Customs, — it  seems  unnecessary  to 
enumerate  the  particulars  of  them  in  this  place. 

It  may  suffice  to  indicate  the  special  proceedings  men- 
tioned in  the  Act,  which  particularly  aflfect  Justices  of  the 
Peace  and  ordinary  constables. 

§  1440.  By  the  77th  section,  any  inspector  of  distilleries^  EemoYing 
Custom  House  officer,  police  constable,  or  other  person  ap-  Jutperl^t. 
55 
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SeixuM* 


pointed  under  the  Act,  is  empowered  to  stop  any  person 
removing  spirits,  and  to  demand  the  production  of  the 
permits  to  examine  them,  and  to  indorse  on  them  the  time 
of  the  examination ;  and  if  any  person  reinses  to  show  his 
permit,  or  is  found  removing  spirits  without  one,  the  oflScer 
may  take  him  before  one  or  more  Justices  near  the  place, 
who  are  to  hear  and  determine  the  matter  summarily,  and 
may  inflict  a  penalty  of  jBIOO. 

Powers  are  also  given  to  such  oflBcers  to  seize  materials 


Sees.  108, 104.  ^^  distillation,  "and  spirits. 


Illicit  stills. 


Search. 


§  1441.  The  105th  section  pro\ades,  that  when  any  such 
ofiScer  or  other  person  as  above  mentioned  has  cause  to  sus- 
pect that  any  unlicensed  still,  or  any  still-head,  or  worm,  or 
other  apparatus  or  utensil  used  or  intended  to  be  used  for 
distilling,  or  any  back  or  other  vessel  for  making  worts  or 
wash,  or  any  worts  or  wash  or  other  material  preparing  for 
distillation,  or  any  spirits  upon  which  the  full  duty  has  not 
been  paid,  is  or  are  set  up,  or  kept  or  concealed  in  any 
premises  or  place; — then,  upon  information  exhibited  by 
such  oflBcer  or  other  person,  setting  forth  the  ground  of  his 
suspicion,  any  Justice  of  the  Peace  before  whom  it  is  ex- 
hibited may,  if  he  think  it  reasonable,  by  warrant  under  his 
hand,  authorize  sucli  officer  or  person,  cither  by  day  or 
night, — but  if  in  the  night-time,  in  the  presence  of  a  con- 
stable,— to  break  open  the  doors  of  any  part  of  the  building, 
premises,  or  place,  where  he  shall  know  or  suspect  such 
unlicensed  still  or  things  above  mentioned  to  be,  and  to 
enter  such  house  or  place,  and  to  seize  such  still  or  other 
thing  as  aforesaid,  and  all  goods  and  chattels  of  every  kind 
within  the  precincts  of  such  house  or  place,  and  to  detain  or 
keep  them,  or  remove  them  to  the  nearest  Queen's  ware- 
house or  police  office. 


Apprehension        §  1442.  By  the  108th  section,  any  such  officer,  constable, 
fgF  ^^Sf       ^^  other  person,  may  arrest  and  take  before  any  Justice  or 
Justices  any  person  who  shall  have  in  his  custody  or  pos- 
session^ keep  or  use^  any  unlicensed  still  or  apparatus  in- 


By  force. 


Seizure. 
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tended  &c.,  or  who  shall  unlawfully  make^  or  assist  in 
making,  any  spirits,  or  knowingly  supply  the  means  or 
materials  for  establishing  or  working  an  unlicensed  still  or 
apparatus,  or  who  shall  knowingly  carry  or  conceal,  or  assist 
in  so  doing,  any  spirits  on  which  full  duty  has  not  been  paid^ 
or  who  shall  be  found  in  a  place  where  illicit  distillation  is 
carried  on,  or  upon  whose  place  or  premises  any  spirits  arc 
found  upon  which  full  duty  has  not  been  paid. 

§  1443.  After  such  arrest  as  above  mentioned,  if  it  shall  Detention, 
appear  to  the  Justice  before  whom  the  person  arrested  is   ^* 
brought,  that  there  is  reasonable  cause  to  detain  him,  the 
Justice  may,  without  warrant,  order  him  to  be  detained  for 
a  reasonable  time,  and,  at  the  expiration  thereof,  to  be  dealt 
with  according  to  law. 

§  1444.  If  any  person,  liable  to  arrest,  is  not  arrested  at  Subsequent 
the  time  of  the  offence,  or  if,  after  his  arrest,  he  makes  his  g^Jio 
escape,  the  officer  or  other  person  above  mentioned  may,  at 
any  time  afterwards,  arrest  him  and  take  him  before  a  Judge 
of  the  Supreme  Court  or  Justices  of  the  Peace. 

§  1445.  By  section  107,  provision  is  made  for  holding  a  Bail, 
person  so  arrested,  to  bail. 

The  officer  or  other  person  who  has  made  the  arrest  is 
required,  with  as  little  delay  as  possible,  to  take  or  cause 
such  person  to  be  taken,  "at  his  discretion,  before  one  of 
the  Judges  of  the  Supreme  Court  ;^^  and  upon  proof  being 
given,  upon  oath,  to  the  satisfaction  of  the  Judge,  of  the 
existence  of  the  reasonable  suspicion  of  the  guilt  of  the 
person  so  arrested,  he  may,  by  order  under  his  hand,  direct 
the  person  so  arrested  to  be  held  to  bail  in  such  sum  as  may 
be  named,  to  abide  the  event  of  an  action,  information,  or 
other  proceeding,  for  the  offence  for  which  he  was  so  arrested. 

Such  procedure  is  to  be  commenced  within  such  time  as 
the  Judge  shall  direct. 

§  1446.  In  default  of  bail,  the  Judge  tnay  commit  such  Commitment 


436  ^'  ^"l]      inSCELLAA'EOrS  DrTIES  OF  JUSTICES. 

in  default  of  pcrson  to  gaol,  to  abide  the  event  of  the  action,  information, 

bail.  Qj,  other  proceeding. 

Bail  as  in  §  1447.  Bail  in  sneh  eases  is  to  be  subject  to  the  same 


actions. 


rules  as  bail  in  ordinary  actions. 


Bdgistration  §  1448.  Provision  is  made^  by  the  125th  section,  for  tbe 

of  brvwers.      registration  of  persons  desirous  of  carrying  on  the  trade  or 

business  of  a  brewer,  by  Clerks  of  Petty  Sessions  or  Resident 

Magistrate's  Courts,  when  such  persons  reside  five  miles  or 

more  from  any  Custom  House. 

In  such  cases,  the  registration  is  to  be  made  by  the  Clerk 
of  Petty  Sessions,  or  the  Clerk  of  the  Resident  Magistrate's 
Court,  at  the  place  nearest  to  the  place  where  the  business  is, 
or  is  to  be,  carried  on,  at  which  a  Court  of  Petty  Sessions  is 
or  shall  be  established,  or  at  the  office  of  the  Chief  Inspector 
of  Distilleries. 

Brewery  to  be        §  1449.  The  brewer  is  to  cause  to  be  registered  a  parti- 
registered.       cular  description  of  the  premises  in  which  the  business  of 

brewing  is  to  be  carried  on ;  and  the  registration  is  to  be 

renewed  on  the  1st  of  January  in  every  year,  if  not  on  a  Sun- 
Form  No.  232.  day,  and  is  to  be  made  in  the  form  in  the  eighth  Schedule 

of  the  Act. 
Certificate.  The  officer  making  the  registration  is  to  give  to  the 

Form  No.  233.  person  registered  a  certificate   in  the   form   in   the  ninth 

Schedule  of  the  Act. 

Production  of  §  1450.  The  certificates  are  to  be  produced  to  the  Chief 
Inspector  of  Distilleries,  or  other  officer  authorized  by  the 
Commissioner  of  Customs,  when  payment  of  the  license  fee 
is  made  under  the  Act ;  and  such  officer  is  thereupon  to  grant 
such  brewer  a  license. 

The  Commissioner  has  power  to  refuse  a  license  to  brew 
beer,  &c.,  on  premises  on  which,  from  their  local  situation  in 
respect  to  a  distillery,  it  appears  to  him  inexpedient  to  allow 
such  brewing  to  be  carried  on. 
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§  1451.  Proceedings  for  the   recovery  of  penalties  and  Recovery  of 
forfeitures  under  the  Act^  are  to  be  commenced  within  a  §^^41*' 
year  after  the  offence ;  and  penalties,  joint  and  several,  may  Sec.  142. 
be  sued  for  upon  joint  and  several  informations. 

§  1452.  Informations,  convictions,  and  warrants  must  be  Forms 
in  the  forms  set  forth  in  the  eleventh,  twelfth,  and  thirteenth  gg^  i^' 
Schedules  of  the  Act :  and  such  documents  are  to  be  deemed  Forms  No. 

234  23fi  * 

valid,  if  the  offence  is  set  forth  in  the  words  of  the  Act,  or      * 
to  the  like  effect ;  and  they  are  not  to  be  quashed  for  want  of  See.  144. 
form,  or  clerical  errors,  not  affecting  their  substantial  merits. 

•     §  1453.  Special  provisions  are  made  for  the  payment  and  Application  of 
distribution  of  penalties  by  the  153rd  section  of  the  Act.         ^ 

§  1454.  It  is  also  provided  that  if  any  person  convicted  Commitment 
or  sentenced  to  pay  a  fine  or  penalty  shall  not  immediately  s°c.\64. 
pay  it,  or  give  security  to  the  satisfaction  of  the  Court  or 
Justices  making  it,  he  is  forthwith  to  be  committed  to  gaol, 
for  a  period  of  not  less  than  three,  nor  more  than  twelve 
months,  unless  the  fine  be  sooner  paid. 

§  1455.  Any  person  deeming  himself  aggrieved  by  any  Appeal, 
fine  or  penalty  imposed  by  any  Justice  or  Justices,  above   ^' 
£10,  may  appeal  against   the  conviction  according  to  the 
ordinary  course  of  appeals  against  summary  convictions. 

§  1456.  No  writ  of  certiorari  or  habeas  corptis  is  to  issue  No  certiorari, 
at  the  suit  of  a  convicted  party,  or  against  whom  such  pro- 
ceedings have  been  taken,  unless  such  party  or  his  solicitor 
or  agent  shall  state  in  an  affidavit  the  grounds  of  objection 
to  such  proceedings  or  conviction ;  and  on  the  return  of  the 
certiorari  or  habeas  corpus,  no  objection  shall  be  considered 
which  has  not  been  stated  in  the  affidavit. 

§  1457.  And  any  Justice  of  the  Peace   is  required  to  Amendment 
amend  any  information,  conviction,  or  wan'ant  of  commit-  ^  P"^^^  °8»- 
ment,  for  any  offence  under  the  Act,  at  any  time,  whether 
before  or  after  conviction. 
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Commitment 
without  pre- 
liminary pro 
ceedingd. 


Temporary 
Act. 


Proceedings 
before  Jus- 
tices. 


Distress  and  Replevin, 
See,  post — Landlord  and  Tenant. 


Disturbed  Districts. 

§  1458.  In  the  year  1869  the  Legislature  of  the  Colony 
deemed  it  necessary  to  pass  "An  Act  to  amend  and  adapt 
the  ordinary  course  of  law,  for  the  pur|)08c  of  promptly 
bringing  to  justice  persons  engaged  in  open  Rebellion/'  by 
which  the  Governor  was  empowered  to  proclaim  certain 
districts  as  "disturbed  districts''  uuder  the  Act,  and  powen 
were  given  to  certain  officers  to  commit  persons  for  trial, 
without  the  usual  preliminary  examination  before  Magi% 
trates ;  and  other  new  modes  of  proceeding  were  introduced. 

§  1459.  As  this  Act,  however,  is  only  temporary,  it  seems 
unnecessary  to  set  out  here  the  few  provisions  which  it  con- 
tains directly  affecting  Justices  of  the  Peace. 

§  1460.  The  most  important  of  these  will  be  found  in 
section  16  of  the  Act,  which  refers  to  dealing  with  persons 
taken  before  a  Resident  Magistrate,  or  Justices,  in  pursuance 
of  warrants  by  officers  of  the  Colonial  Forces,  as  disorderiy 
persons. 


Fencing. 
§  1461.  As  it  would  appear  that  Provincial  Ordinances 
have  superseded  the  original  Fencing  Ordinance  of  the  Legis- 
lative Council,  Session  VIII.,  No.  8  (a.d.  1847),  throughout 
the  Colony,  it  is  unnecessary  to  insert  its  provisions  in  this 
place. 


Forcible  Entry  and  Detainer. 
See  Conservation  of  the  Peace,  ante,  §  240,  &c. 


Foreign  Offenders. 
Imperial  Acts         §  1462.  It  has  been  already  shown  {ante,  §§  686,  &c.),  that 
offenders.^^^    when  an  offender  charged  in  Great  Briton  or  any  of  iti 
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colonies  with  any  felony,  against  whom  a  warrant  has  been  6  and  7  Vict. 
issued  by  a  person  having  competent  authority  to  issue  the  ^'^^  {7  vict. 
same,  comes  into  this  Colony,  proceedings  may  be  taken  for  c- 118. 
indorsing  the  warrant  and  sending  the  oflFender  back  to  the 
place  where  the  offence  was  committed,  by  virtue  of  the 
Imperial  Acts  6  and  7  Vict.  c.  34,  and   16  and  17  Vict. 
e.  118. 

§  1463.  The  Legislature  of  New  Zealand,  considering  Preamble  of 
the  facilities  afforded  by  the  contiguity  of  the  Australasian  o^'ndfre^lp'^ 
colonies  to  each  other  for  the  escape  of  offenders  from  one  prehension 
to  another,  and  that  such  offenders  might  in  many  instances      ' 
elude  justice,  unless  provisions  were  made  for  their  apprehen- 
sion in  the  colony  to  which   they  have   escaped,  without 
requiring  that  a  warrant  should  have  been  obtained  from  a 
Magistrate  having  jurisdiction  in  the  place  where  the  offence 
was  committed,  or  that  such  warrant  should  be  indorsed  by 
a  Judge  of  the  colony  to  which  the  offender  has  escaped, — 
and  thinking,  moreover,  that  it  was  advisable  to  include  cases 
of  indictable  offences  other  than  those  of  felony,  to  which 
alone  the  Imperial  Acts  applied,  made  provisions  accordingly 
in  ''  The  Foreign  Offenders'  Apprehension  Act,  1863.'' 0) 

§  1464.  By  the  interpretation  clause,  the  "  Australasian  What  to  bo 
Colonies  "  are  to  be  taken  to  include  New  Zealand  and  all  A^^fo„ 
colonies  now  existing  or  which  may  hereafter  be  established  Colonies, 
within  any  part  of  Her  Majesty's  dominions  in  New  Holland. 

§  1465.  The  Act  is  made  to  apply  to  all  indictable  mis-  Act  applies  io 
demeanours,  as  well  as  to  treason  and  felony,  committed  in  qSq^q^I, 
any  of  the  Australasian  colonies.  (-) 

Q)  It  seems  at  least  questionable  whether  this  Att  of  the  Colonial  Legis- 
lature is  not  uUra  viresj  both  as  being  repugnant  to  the  Imperial  Acts  which 
apply  to  bU  colonies,  and  as  dealing  with  offences  committed  out  of  the 
Colony,  and  with  respect  to  which  the  tribunals  of  the  Colony  can  have  no 
jurisdiction  except  what  is  giren  to  them  by  the  Imperial  Parliament. 

(^Justices  must  not  assume  that  the  same  acts  amount  to  felony  or 
misdemeanour  in  other  colonies  which  do  so  in  New  Zealand.  There  are 
many  xiew  felonies  and  misdemeanours  created  by  the  New  Zealand  Legis- 
latozei  and  there  may  be  such  in  other  colonies  also. 
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Justice  maj 
issue  warrant 
against  partj 
in  Colony 
charged  with 
offence  in 
another 
colonj. 


§  1466.  It  provides  that  whenever  there  is  a  person  in 
the  Colony  who  shall  be  charged  before  a  Justice  (i.e.,  in  tbe 
ordinary  way)  Avith  liaA'iug  committed  such  aii  iudictabk 
offence  in  any  other  Australasian  colony^  the  Justice  may 
issue  a  warrant  for  the  apprehension  of  the  supposed  offender, 
as  if  the  offence  were  charged  to  have  beeu  committed  within 
his  ordinary  jurisdiction. 


Peace  officer  §  1467.  Under  such  warrant,  any  peace  officer  may  and 

hendt^CTron  ^*  hound  to  apprehend  the  party  charged,  and  convey  him 
Sec.  4.  before  a  Justice. 

On  cTidcnce  §  1468.  The  Justice  before  whom  any  such  offender  is 

JuSiMtocom-  *^^^  brought,  is  to  receive  e\idence  respecting  the  chai;ge; 
niit  to  custody,  and  if  such  endencc  of  criminality  be  given  before  him  as 
would  have  justified  him  in  committing  the  accused  for  trial, 
if  the  offence  had  been  committed  within  his  ordinary  juris- 
diction, he  may  commit  the  accused  to  prison  until  he  can  be 
sent  back  to  the  colony  in  which  the  offence  is  alleged  to 
have  been  committed,  and  be  delivered  to  the  proper  authori- 
ties there,  according  to  the  manner  provided  in  the  Imperial 
Acts  above  mentioned. 

Copies  of  §  1469.  It  is  specially  provided  by  the  New  Zealand  Act, 

takcn^u  other  ^'*^^  copics  of  depositions  upon  the  charge  made  against  the 
colonies,  supposed  offender,  taken  by  a  person  having  lawful  authority 

evidence  ^  •  .  .         •  ' 

Sec.  8.  to  ^^^6  ^^^  same  in  the  colony  in  which  the  offence  is  alleged 

to  have  been  committed,  if  duly  certified  under  the  hand  of 
the  person  taking  such  depositions,  and  attested  on  oath  by 
the  person  producing  the  same  to  be  true  copies  of  the 
original  depositions,  may  be  received  in  evidence  of  the 
criminality  of  the  person  apprehended  under  the  provisions 
of  the  Act.  0) 


Depositions 
taken  bj 
committing 
Justices. 


§  1470.  It  would  appear  that  a  Justice  of  the  Peace, 
proceeding  under  this  Act,  ought  to  take  depositions  in  the 

(^)  In  cases  where  depositions  have  been  taken  in  another  colonj,  a  warraot 
of  apprehension  would  probably  have  been  issued ;  and  if  so,  it  would  ht  moch 
safer  to  follow  the  provisions  of  the  Imperial  Act,  than  trust  to  this,  posaibl/ 
invalid,  Act  of  the  Legislature  of  New  2iealand. 
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same  manner  as  if  the  offence  had  been  committed  within 
his  jurisdiction,  and  the  accused  were  going  to  be  sent  for 
trial  to  a  tribunal  within  the  Colony. 

§  1471.  Immediately  on  committing  the   accused,   the  Notice  of 
Justice  is  to  give  information  thereof  in  writing  under  his  J^'STslnt  to 
hand,  accompanied  by  a  copy  of  the  warrant  and  the  depo-  Gbvemop  or 
sitions  on  which  it  is  granted,  to  the  Governor  or  to  the  de^."" 
Superintendent  of  the  Province  in  which  the  committal  shall 
take  place.     The  Act  does  not  indicate  under  what  circum- 
stances the  committing  Justices  should  send  this  notice  to 
the  Governor  rather  than  the  Superintendent,  or  the  Superin- 
tendent rather  than  the  Governor;  and  probably  it  would 
be  safer  to  send  copies  of  the  documents  to  both. 

§  1472.  It  seems  clear  that  notice  must  be  sent  to  the  Gbternov  to 
Governor,  at  all  events,  as  the  duty  seems  to  be  cast  on  a^'of^prf!^' 
him   or    his    deputy,   by    the    provisions    of    the    Imperial  soner  to  other 
Act  along  with  those  of  the  Colonial  Act,  of  ordering,  by  g^anYV  Vict. 
wan*ant  under  his  hand  and  seal,  that  any  person  so  appre-  «•  4» »;  5 ; 
bended  and  committed  to  gaol  be  delivered  into  the  custody  g.  5.  ' 

of  some  person  or  persons  to  be  named  in  thg  warrant;  for 
the  purpose  of  being  conveyed  to  the  colony  in  which  he 
is  charged  with  having  committed  the  offence,  and  being 
delivered  into  the  custody  of  the  authorities  there,  to  be 
dealt  with  in  due  course  of  law  as  if  he  had  been  there 
apprehended,  and  to  order  the  person  so  committed  to  gaol 
so  to  be  conveyed  accordingly.  (^) 

§  1473.  The  Colonial  Act  further  provides  that  if  a  person  Eemand  until 
so  charged  as  above  mentioned  shall  be  brought  before  a  j^^'tioni 
Justice,  and  such  evidence  shall  be  given  of  his  criminality  as  rcceiycd. 
would  warrant  the  Justice  in  remanding  him  in  order  to 
obtain  evidence  from  remote  parts,  if  the  offence  had  been 
committed  within  his  ordinary  jurisdiction,  the  Justice  may 

(')  Whether  the  New  Zealand  Act  be  ultra  vires  or  not,  it  would  seem 
that  anj  person  9ent  prisoner  to  another  oolonj  under  its  provisions,  would 
hare  an  action  for  &Ise  imprisonment  within  that  colony,  unless  such  impri- 
sdunent  were  legal  under  some  Act  of  that  colony  or  the  Imperial  Acts. 
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commit  th^  accused  to  prison,  hj  way  of  remand,  for  i 
reasonable  time  not  exceeding  one  month,  until  copies  of 
depositions  duly  taken,  certified,  and  attested,  have  been 
received  firom  the  Colony  in  which  the  oflFence  is  alleged  to 
hare  been  committed. 


§  1474.  On  such  copies  of  depositions  being  submitted 
de**°^ticm  *^  ^^^  Justice,  such  Justice  may  either  discharge  the  accused, 
or  finally  commit  him  in  the  manner  above  indicated. 


or 
connnitincfit 
on 


Kodce  of  §  1475.  In  case  of  such  remand,  information  thereof  in 

^rern<M^&c  ^"^^^^S  under  the  hand  of  the  committing  Magistrate,  accom- 
panied by  a  copy  of  the  depositions  upon  which  the  reiQand 
was  ordered,  must  be  given  to  tjie  Governor  or  Superin- 
tendent, as  in  the  case  of  final  commitment. 


Ballon 
vemand  or 
finallj. 
See.  7. 


§  1476.  The  New  Zealand  Act  fiirther  provides,  that  in 
cases  in  which,  if  the  alleged  oflFence  had  been  committed 
in  New  Zealand,  the  Justices  would  have  been  justified  in 
allowing  bail,  on  remand,  or  finally,  the  Justices  may  allow 
bail  to  be  taken  for  the  appearance  of  the  prisoner  at  a  day 
and  place  to  be  specified  in  the  recognizance  of  bail ;  which 
recognizance  shall  have  the  same  force  and  eflFect  as  if  the 
oflFence  had  been  committed  in  this  Colony. 


Discharge  of  §  1477.  The  provisions  of  the  Imperial  Act  6  and  7  Vict, 

remored^n'^*'  c.  34,  s.  6,  whereby  a  person  committed,  who  has  not  been 
two  months,  rcmovcd  for  two  calendar  months,  may,  after  notice  to  the 
Governor,  apply  to  a  Judge,  and  be  discharged  by  him  if  no 
suflScient  cause  be  shown  to  the  contrary,  are,  by  the  Colonial 
Act,  (sec.  9,)  made  to  apply  to  all  committals  under  it, 
whether  final  or  by  way  of  remand. 


Friendly  Societies. 

"TheFriendly        §  1478.  An  Act  of  the  General  Assembly  was  passed  in 

IW^'**  ^"^^  **^e  ye^  ^^^^7,  intituled  ''An  Act  to  amend  and  consolidate 

the  Law  relating  to  Friendly  Societies  in  New  Zealand/' 
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whereby  the  objects  are  defined  for  which  Societies  may  be 
established  under  the  Act,  and  provisions  arc  enacted  for  the 
making  of  rules,  and  the  certifying  and  registration  thereof, 
and  for  the  settlement  of  disputes  arising  in  the  transaction 
of  the  affairs  of  such  Societies. 

It  is  unnecessary  to  advert  here  to  any  of  those  provisions 
except  the  following,  which  specially  affect  Justices  of  the 
Peace :—  * 

§  1479.  By  the  11th  section  it  is  provided  that  trustees  Trusteosto 
or  other  oflScers  of  any  Society  established  under  the  Act,  1^^®  ^.^  *^' 
or  the  repealed  Act  of  1856,  when  required  under  the  hands  See.  30. 
of  two  Justices  of  the  Peace,  are  to  give  full  information 
to  such  Justices,  of  the  nature,  objects,  proceedings,  and  prac- 
tices of  the  Society ;  and  in  default  thereof,  the  provisions 
of  the  39  Geo.  III.  c.  79,  and  of  57  Geo.  III.  c.  19,0)  which 
it  is   provided  shall  otherwise   not  be   applicable   to   such 
Societies,  shall  be  enforced  in  respect  to  such  Society. 

§  1480.  The  following  are  cases  in  which  Justices  of  the  Settletoent  of 
Peace  may  act  on  disputes  arising : —  jiS?*^ 

Disputes  between  members  and  officers, — 

(1.)  If  either  of  the  parties  neglect  or  refiise  to  comply 
with,  or  conform  to,  any  decision  made  in  manner  directed  by 
the  rules  of  the  Society. 

(2.)  Where,  from  any  cause  whatever,  no  decision  has 
been  made  within  forty  days  after  complaint  made  by  any 
member,  or  other  person,  to  the  Secretary  of  the  Society. 

(3.)  If  the  rules  of  a  Society  established  under  the  Act, 
or  a  repealed  Act,  directs  disputes  to  be  referred  to  Justices. 

§  1481.  In  any  of  these  cases,  a  Justice  of  the  Peace,  Beferenoeto 
upon  a  complaint  made,  either  by  a  member,  his  executors,  •^^^locs. 
administrators,  nominee,  or  assigns,  or  by  any  person  claim- 
ing under  the  rules  of  the  Society,  of  any  matter  in  dispute 
between  him,  or  them,  and  the  Society,  may  summon  the 

Q)  Iheie  Acts  xefei  to  seditioas  aiid  unkwfol  Msaemblies. 
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3n5C'  y  tL  %TEi jus  smis  of  jtbticeb. 


30. 


Beoorery  of 
penaltiet. 


B«fund  to 

officcn. 

Ibid. 


KoanpeaL 
7J/rf. 


Remoral  of 
tnutooi. 


per^n  a^inst  wbom  snob  complaint  is  made,  to  appear  at  i 
time  and  place  to  be  mentioned  in  the  summons. 

§  1482.  At  «nch  time  and  place  any  two  Justices  present 
may  proceed  to  hear  and  determine  the  complaint  in  the 
manner  directed  br  '•'  The  Justices  of  the  Peace  Act,  1866;" 
and  thev  may  make  sach  order  thereupon,  either  for  tlie 
payment  of  money  or  otherwise,  tc^ther  with  costs,  (not 
exceeding  20s..)  as  ther  shall  think  fit. 

§  1483.  If  the  Justices,  by  their  decision,  direct  anj 
expelled  member  to  be  reinstated,  they  may  also  order  a 
sum  of  money  to  be  paid  to  him  in  default  of  such  reinstate- 
ment ;  and  wherever  the  order  made  shall  be  for  the  doing 
of  some  act  other  than  the  paying  of  money,  the  Justices 
may  order  the  payment  of  a  sum  of  money  in  default  of  the 
doing  of  such  act. 

§  1484.  If  the  sums  of  money  awarded,  or  costs  directed 
to  be  paid,  be  not  paid  immediately,  the  Justices  are,  by 
warrant  under  their  hands,  to  cause  the  same  to  be  levied 
by  distress  and  sale  of  the  proj)erty  of  the  party  or  Society 
making  default. 

§  1 185.  Any  moneys  which  shall  be  paid  by  any  oflScer 
of  the  Society,  or  levied  upon  his  property,  under  any  order 
or  warrant  of  the  Justices,  is  to  be  repaid,  with  all  damages 
accruing  to  him,  by  the  Society,  by  and  out  of  any  moneys 
belonging  to  them,  or  out  of  the  first  moneys  which  shall 
thereafter  be  received  by  them. 

§  1486.  No  sentence,  decision,  or  adjudication  of  Justices 
on  such  matter  is  to  be  subject  to  appeal. 

§  1487.  Applications  for  the  removal  of  any  trustee,  or  for 
any  other  relief,  order,  or  direction,  or  for  the  settlement  of 
disputes  that  may  arise  in  any  Society,  the  rules  of  which  do 
Bot  prescribe  any  other  mode  of  settling  such  disputes,  are 
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to  be  made  to  the  District  Court  of  the  district  within  which 
the  principal  or  usual  place  pf  business  of  the  Society  is 
situate ;  or  if  such  place  be  not  within  a  district  in  which  a 
District  Court  has  jurisdiction,  then  the  application  is  to  be 
made  to  the  Resident  Magistrate's  Court  of  the  district  (^) 
within  which  such  place  is  situate. 

§  1488.  The   District   Court  or   Resident    Magistrate's  Jurisdiction  of 
Court,  upon  the  application  of  any  person  interested,  is  to  jt^giaent**^ 
give  such  relief  and  make  such  orders   and  directions  as  Magistrate's 
hereafter  mentioned,  or  such  as  may  now  be  given  by  the 
Supreme  Court  in  its  ordinary  jurisdiction. 

§  1489.  The  decision  of  either  of  such  Courts,  upon  such  Decision  final, 
application,  is  not  to  be  subject  to  appeal.  ' 

§  1490.  The  32nd  section  provides  that  when  the  order  Enforcement 
of  the  District  or  Resident  Magistrate's  Court  is  for  the  ^  **'^!'*- 
payment  of  money,  it  is  to  be  enforced  in  the  same  manner 
as  ordinary  judgments  of  such  Courts  are  enforced. 

§  1491.  But  where  the  order  is  to  do  some  act,  not  being  Penalty  for 
the  payment  of  money,  the  Court  may  order  the  party  to  do  disobedience, 
it,  or  that,  in  default  of  his  doing  it,  he  shall  pay  a  certain 
sum  of  money. 

• 

§  1492.  And  in  case  he  refuse  or  neglect  to  do  the  act  Beoorerable 
required,  upon  demand,  the  sum  of  money  or  penalty  men-  ^^^f^  »f 
tioned  in  the  order  may  be  recovered  in  the  same  manner  as  Ibid, 
on  a  judgment  or  order,  for  debt  or  damages,  in  such  Courts 
respectively. 

§  1493.  By  the  53rd  section  a  penalty,  not  exceeding  Penalty  on 
40s.,  to  be  recovered,  with  costs,  by  the  Registrar  of  Friendly  2®^^* 
Societies  before  two  or  more  Justices,  according  to  the  pro- 

Q)  It  would  appear  that  Courts  of  Petty  Sessions  cannot,  under  tlio 
authority  of  the  26th  section  of  the  Petty  Sessions  Aot|  exercise  the  powers 
of  Resident  Magistrates  under  this  Act,  inasmuch  as  this  Act  was  passed 
fabeequontly  to  tha  Petty  Sessions  Act.    See  the  words  of  the  Act,  sec.  26. 
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visions  of  '^  The  Justices  of  the  Peace  Act,  1866,''  is  imposed 
for  not  transmitting  to  the  Registrar,  before  the  first  of  June 
in  every  year,  the  general  statement,  or  a  copy  of  the  last 
annual  report  of  the  Society,  or  the  return  in  compliance  with 
the  provisions  of  the  52nd  section  of  the  Act. 


Game  ;  and  Animals'  Protection. 

AcU  1867,  §  1494.  The  Legislature  of  the  Colony,  deeming  it  expe- 

1868.  dient  to  provide  for  the  protection  of  certain  animals  and 

birds  and  their  increase,  and  to  promote  and  encourage  the 
efforts  of  Acclimatization  Societies,  have  passed  certain  Acta 
on  the  subject,  which  were  consolidated  in  '^  The  Protection 
of  Animals  Act,  1867,"  amended  by  "The  Protection  of 
Animals  Act  Amendment  Act,  1868.'' 

Acolimatiza-  §  1495.  Provisions  are  made  for  the  registration  of  the 

S^"  1^^^^*^^*  rules  of  Acclimatization  Societies,  and  for  the  vesting  of  the 

property    in    certain    animals    in   the   Chairmen    of   such 

Societies. 

Enumeration         §  1496.  The  animals  and  birds  within  the  operation  of 
ofsnimalfl.      ^.j^g  ^^^  ^j.g  mentioned  in  the  Schedules ;  but  power  is  given 

to  the  Governor  to  bring  other  animals  and  birds  within  its 
operation  by  Order  in  Council. 

What  to  be  §  1497.   The   following    birds   and   animals,    with   such 

J^t^867^^^  others  as  the  Governor  may  so  proclaim,  are  to  be  deemed 

Schedule 4.     to  be  "game"  under  the  Act — that  is  to  say,  pheasants, 

^  partridges,  grouse,  black-game,  quails,  snipe,  plovers,  swans, 

hares,  antelope,  deer,  and  imported  wild  duck  of  any  species; 

but  no  indigenous  animal  or  bird  is  at  any  time  to  be  deemed 

"  game.'' 

Native  game.  §  1198.  The  foUowing  are  to  be  deemed  "native  game'' 

under  the  provisions  of  the  Act — that  is  to  say,  wild  duck  of 
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any  species,  (^)   bittern,  pied  stilt  plover,  wild  geese,  teal, 
black  stilt  plover,  curlew,  quail.  (^) 

§  1499.  The  Act  provides  that  no  "  game^'  is  to  be  taken  Time  for  kUl- 
in  any  part  of  the  Colony  until  such  part  has  been  proclaimed  gjl^.^i'^** 
as  open  for  the  purpose;  and  no  ''game^^  is  to  be  killed  or 
taken  except  during  the  months  of  May,  June,  and  July. 

And  no  "native  game^^  is  to  be  killed  or  taken  in  any 
part  of  the  Colony,  except  during  such  months  as  the  Gover- 
nor shall  by  Proclamation  appoint. 

§  1500.  Moreover,  imported  birds,  not  being  "  game,^'  Imporied 
are  not  to  be  killed  or  taken,  except  in  parts  of  the  Colony  ^^\^ 
proclaimed  for  the  purpose. 

Other  provisions  enable  the  Governor  to  make  Proclama- 
tions respecting  game,  and  districts  and  seasons,  under  the 
Act. 

§  1501.  Provisions  arc  made  to  enable  Superintendents  Game  licensea. 
and  Treasurers  of  Provinces  to  grant  licenses  for  killing  and 
selling  game. 

§  1502.  It  is  made  the  duty  of  every  one  in  pursuit  of  Production  of 
game  to  produce  his  license  to  any  authorized  person  demand-  g^"^' 
ing  the  same. 

§  1503.   The    term    "  authorized   person'^    includes   all  Authorized 
magistrates  and  constables  and  rangers  appointed  under  the  P^^^^^"^' 
Act,  and  proprietors  or  occupiers  of  the  land  upon  which  the 
person  is  found  in  pursuit  of  game,  and  also  all  holders  of 
licenses  under  the  Act. 

§  1504.  Various  fines  and  penalties  are  imposed  by  the  Act  1868,  s.  7. 
Act, — the  principal  of  which  will  be  found  described  in  the  ij^tl^ 
Alphabetical  Digest,  "  Summary  Convictions,'^  Tit.  Animals'  Sec.  34. 

Q)  That  is,  "indigenous." 

O  "Wood  pigeon"  occurred  in  Schedule  6  to  the  Act  of  1867 ;  but  the 
Amendment  Act,  sec  9,  enacted  that  the  Schedule  should  be  read  with  the 
omission  of  those  words. 


c.  T7TT  xzs«::iLiJL5ix>n  i»mEi  of  juriceb. 


Frct'fctic*.  Tz.iT  are  :o  be  recovered  in  the  maniur 
clrec^rc  zj  izv  Ar:  in  forre  for  the  re^nlarion  of  summuT 
pr:ceedir^  &e:':rt  Jusiices  of  the  Peace. 


v^  V'^*^rm         i  l^jo.  And  &5  renrds  offences  mgainst  any  of  the  pro- 

«^'S^"**^     Ti-.ion?  of  iLe  Act.  for  which  no  punishment  is  spediOr 

pr. Tided  therein,,  ther  are  to  be  punished^  on  connctkn 

before  a  Besicen:  Masistraie  or  a  Justice  of  the  Peace,  br 

a  nne  not  exceeding  £20. 

Aprliau::::  s  15«>5.  O'^e-tali  cf  a:: T  line  recoTcrcd  under  the  Act  is 

jl^^'  to  be  paid  to  the  jcrson  or  persons  who  shall  be  mstnimental 

in  procnrirg  the  conTiciiou,  in  such  proportions  as  the  ccm- 
Ticticg  Resident  Magistrate  or  Justice  shaU  specify. 

Subject  to  this  proTision.  all  fees  for  licenses^  fines^  and 
penalties  received  or  recorered  under  the  Act^  are  to  be 
applied^  in  the  first  instance^  in  or  towards  defraying  the 
salaries  and  expenses  of  the  rangers  appointed  under  the  Act, 
and  any  other  expenses  of  carrying  into  effect  the  provisions 
of  the  Act,  and  subiect  thereto,  the  balance,  if  anv,  is  to  be 
handed  to  the  treasurer  of  some  Acclimatisation  Societv,  if 
any,  in  the  Province  in  which  they  have  been  paid  or  re- 
covered for  the  piirpo;ie  of  such  Society,  and  if  there  be  no 
such  Societv,  shall  be  carried  to  the  credit  of  the  revenue  of 
the  Pro>-ince.  !• 

Covsmajbe  §  1507.  Xo  person  under  the  age  of  fifteen,  convicted 

Scc.^35r  under  the  Act.  is  to  be  liable  to  imprisonment,  but  may,  in 

default   of  payment    of  any   fine   so  inflicted,    be  privately 

whipped,  if  so  ordered  by  the  comHctiug  Justice  or  Justice:?. 

Such  whipping  is  to  take  place  in  the  presence  of  the 

Magistrate. 


Gaol. 
See  Visiting  Justices,  ante,  Chap.  X.  p.  328. 

(')  It  aeems  doubtful  how  this  proTiaion  can  pntcticallj  be  carried  oat,— 
at  all  erents,  bb  regards  the  salaries  and  eipenses  of  rangers, — inasmuch  as  co 
fixed  proportion  of  each  penalty  is  deroted  to  that  pnrpote. 
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GUNPOWDKK. 

See  antey  Anas, 

§  1508.  By  '"The  Gunpowder  Ordinance/^  Sess.  VIII.,  Lioenee for 
No.  2,  1817,  it  was  made  penal  for  any  dealer  in  gunpowder  J^^y  ^^^ 
to  keep  more  than  fifty  pounds  weight  at  any  one  time, 
and  for  any  person,  not  being  a  dealer,  to  keep  more  than 
fifteen  pounds  in  any  house,  storehouse,  warehouse,  shop, 
cellar,  yard,  wharf,  building,  or  place  other  than  some  public 
powder  magazine,  except  by  license  granted  to  him  for  that 
purpose  under  the  authority  of  the  Governor. 

§  1509.  But  though  the  Ordinance  is  not  repealed,  it  Arms  Act«, 
would  appear  that  licenses  must  now  be  issued  under  ^'  The  *^^*"^*«^' 
Arms  Act,   1860,^^   or   "The  Arms  Act  Amendment  Act, 
1869,^^  and  it  would  seem  unnecessary  to  detail  the  various 
provisions  of  the  Ordinance. 

§  1510.  The  32nd  section  of  the  Act  of  1860  provides  Having 
that  if  any  person,  without  a  license  in  the  Form  A.  in  the  ^^j^  q^. 
Schedule,  being  a  dealer,  shall  have  or  keep  at  any  one  time  tity  without 
more  than  fifty  pounds  weight  of  powder,  or,  not  being  a  demcimoiff.' 
dealer,  more  than  ten  pounds  weight,  in  any  place  other  -Arms  Act, 
than  some  jjublic   powder  magazine,  shall   be  guilty  of  a        *  •     • 
misdemeanour,   and  therefore  liable,  under  section  62,  to 
imprisonment,  with  or  without  hard  labour,  for  any  term 
not  exceeding  three  years,  and  to  a  fine  not  exceeding  £500, 
at  the  discretion  of  the  Judge. 

Selling  or  disposing  of  gunpowder  without  a  license,  is  a 
misdemeanour  under  the  xVct,  as  amended  by  the  Amend- 
ment and  Continuance  Act,  1860. 

§  1511.  The  powers  of  searching,  and  the  incidents  Search, 
thereto,  under  sections  40,  41,  44,  45,  and  46,  (referred  to 
ante,  Tit.  Arms,  §§  1251-1255,)  apply  to  gunpowder  as  well 
as  to  arms ;  as  also  do  the  provisions  of  sections  49,  50,  and 
51,  relating  to  forfeitures,  and  disputes  respecting  them ;  and 
that  of  the  47th  section,  which  enables  any  one  to  apprehend 
a  person  found  committing  either  a  felony  or  misdemeanour 
under  the  Act. 
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Pcnaltr.  how  §  1512.  Thc  penalties  under  the  Act  of  1860  are  recorer- 

recorerablc.  ^^^^^  either  by  action  in  the  Supreme  Court  or  by  summaiy 
proceedings  before  two  Justices,  on  the  prosecution  of  any 
periion;  but  Justices  cannot  impose  a  fine  of  a  greater 
amount  than  jEIOO,  even  when  the  penalty  imposed  is 
greater. 

Act  of  1869.  §1513.  Various    additional    i>enalties    respecting    gun- 

powder are  introduced  by  the  Amendment  Act  of  1869. 
Certificate  hv         Tlic  23rd  scctiou  enables  one  or  more  Justices  to  grant 
bi^V*^  ^^^      *^  ^  person  desirous  of  buying  gunpowder  for  blasting  or 
powder.  mining  purposes,  a  certificate  authorizing  him  to  buy  anj 

'-  ^—  '  quantity  of  gunpowder  to  be  specified  in  the  certificate,  on 

being  satisfied  that  it  is  wanted  for  such  purpose,  and  that 
thc  applicant  is  a  fit  person  to  be  intrusted  with  it. 

Penalty  on  §  1514.  Any  makers  of  and  dealers  in  gunpowder,  and 

wUhourpro?   ^^^^^  agents,  mubt,  befoi-e  selling  or  delivering  any  quautitj 
duction  of       of  gunpowder  to  any  jx'i'son,  require  him  to  produce  a  license 

license  or  cer-        xi**i*x*iji'  ii  i 

tificate.  authorizing  hmi  to  make,  deal  m,  or  sell  gunix)wder  or  to 

Sec.  22.  keep  arms,  or  if  thc  powder  be  wanted  for  blasting  or  mining, 

a  certificate,  under  the  hand  of  one  Justice  at  least,  that  it  is 
to  be  applied  to  such  purpose.  The  dealer  is,  in  such  case, 
to  indorse  on  the  certificate  thc  quantity  sold  or  delivered, 
and  the  time  when,  and  sign  his  name  thereto.  A  dealer 
failing  to  require  thc  production  of  such  license  or  certificate, 
or  to  make  such  indorsement,  is  liable  to  a  penalty  not  ex- 
ceeding €1(X). 

Notice  of  §  1515.  A  dealer  in  gunpowder  sending  out  any  quantity 

morMhnn        excccdiiig  ten  jjounds,  is  bound  to  give  notice  thereof,  within 
ten  pounds,      twcnty-four  hours,  to  the  nearest  licensing'  officer,  under  a 

Sees.  25, 2G.  ,;  .  ,.         ^^^^^  ^ 

penalty  not  exceeding  i:;200. 
Inscription  on        All  gunpowder  removed  from  one  part  of  New  Zealand 
^^    ^^'        to  another,  in  quantities  above  ten  pounds,  must  be  made  up 

in  packages  marked  "  Gunpowder,^'  subject,  on  default,  to 

forfeiture ;  and   the  sender  is  liable,  for  each  oflfence,  to  a 

penalty  not  exceeding  £200. 
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The  Act  of  1869  makes  it  a  capital  felony  to  sell  powder,  - 
or  arms,  or  warlike  stores,  to  rebels. 

§  1516.  Under   '^The   Marine  Act,  1867,^'  powers  arc  Removal  and 
given  to  the  Governor  in  Council  to  make  by-laws  for  the  guniwwder. 
purpose,  inter  alia,  of  regulating  the  packing,  landing,  and 
shipping,  deposit  and  removal  of  gunpowder,  and  other  ex- 
plosive substances  and  compounds,  and  the  erection  or  con- 
struction of  magazines  for  the  safe  keeping  of  the  same. 

Such  regulations  will  be  found  in  the  General  Govern-  Marine  Act, 
ment  Gazette,  1868,  p.  279;  and  1869,  p.  149,  where,  among  ^®^^' "•  ^^• 
others,  is  the  following  definition  of  Gunpowder:'^ — 

'^Thc  term  ^Gunpowder  ^  in  the  said  by-laws  and  regula-  Definition  of 
tions,  shall  mean  gunpowder  in  bulk,  or  made  up  in  canisters  8"°?^^"®''- 
or  cases,  or  in  the  form  of  cartridges,  and  shall  also  include 
and  mean  fireworks,  gun-cotton,  nitro-glycerine,  nitroleum, 
or  any  similar  preparation  or  compound  which  is  used  or  may 
be  used  for  blasting  purposes,  or  which,  when  struck  or 
ignited,  is  capable  of  producing  a  dangerous  explosion ;  and 
the  whole  of  the  regulations  aforesaid  shall  apply  to  gun- 
powder as  so  defined,  pro\ided  the  total  quantity  (in  however 
small  packages)  shall  exceed  fifty  pounds/' 

§  1517.  By    "  The  Offences   against    the   Person   Act,  Gunpowder 
1867,"  s.  61,  and  by  "  The  Malicious  Injuries  to  Property  ^^^'^^<^-^^^^^^ 
Act,  1867,'^  s.  54,  the  keeping  or  making  gunpowder,  or  Acts  of  1867. 
engines,  or  noxious  things,  for  the  purpose  of  committing 
offences  under  those  Acts,  is  made  a  misdemeanour ;  and  by 
the  62nd  section  of  the  former,  and  the  55th  section  of  the 
latter,  powers  are  given  to  Justices  to  issue  search  warrants, 
on  information  upon  oath,  to  seek  for  and  seize  such  articles, 
and  for  two  Justices  to  adjudicate  whether  they  are  to  be 
forfeited  or  not.     In  such  cases,  the  proceedings  must  be 
commenced  within  twenty-eight  days  after  the  seizure. 


Impounding  Cattle. 
Note. — As  it  would  appear  that  Provincial  Ordinances 
liare  superseded  the  original  Impounding  Ordinance  of  the 
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Juries  Act, 
1868. 


Qualification 
of  jurora. 


C.  XIII.]  MISCELLANEOUS   DUTIES   OF   JUSTICES. 

Legislative  Council,  Session  VIII.,  No.  6,  (a.d.  1847,) 
throughout  the  Colony,  it  is  unnecessary  to  insert  its  pro- 
visions in  this  place. 


Industrial  Schools. 
See  Children — Neglected  and  CnmhiaL 


Jury  Lists. 
§  1518.  Inasmuch  as  powers  are  given  to  Justices  of  the 
Peace  and  Resident  Magistrates  to  rense  Jury  lists,  it  is 
necessary  to  insert  here  certain  provisions  of  "The  Juries 
Act,  1868,''  which  contains  the  now  existing  law  of  the 
Colony  upon  this  subject. 

§  1519.  With  respect  to  the  qualification  of  jurors,  it 
is  enacted  that  every  man, — not  disqualified  or  exempted 
according  to  provisions  which  will  presently  be  mentioned, — 
between  the  ages  of  twenty-one  and  sixty  years,  not  being  a 
Maori,  {})  who  is  of  good  fame  and  character,  and  who  resides 
within  the  Colony,  is  qualified  and  liable  to  serve  as  a  juror 
in  the  Jury  District  in  which  he  resides. 


Maori  jurors. 


Difqualified 
aa  jurors. 


§  1520.  It  is  unnecessary  to  advert  here  to  the  provisions 
of  the  Act  relating  to  Maori  jurors,  with  one  exception, 
which  will  be  presently  noticed;  as  the  Justices  have  no 
duty  with  respect  to  the  lists  in  which  they  are  enrolled 
under  regulations  by  the  Governor  in  Council. 

§  1521.  The  following  persons  arc  disqualified  from  serr- 
ing  on  a  European  Jury : — 

(1.)  Any  man  who  is  not  a  natural  bom  or  a  naturalized 
subject  of  the  Queen. 

(2.)  Any  man  who  has  been  attainted  of  any  treason  or 

(*)  Tlie  word  "Maori,"  under  this  Act,  includes  all  persons  of  tbc 
aboriginal  race  of  New  Zealand,  of  the  Polynesian,  Melanesian,  or  Austral- 
asian races,  and  all  half-castes,  one  of  whose  parents  was  a  natiyo  of  anj 
inch  race,  and  who  is  Hying  at  a  member  of  some  Native  tribe  or  communitj. 
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felony,  or  convicted  of  any  crime  that  is  infamous,  (^)  unless 
he  shall  have  obtained  a  free  pardon  thereof. 

(3.)  Any  man  who  has  become  bankrupt  or  insolvent, 
and  has  not  obtained  his  discharge  in  due  course  of  law. 

(4.)   Any  one  who  is  of  bad  fame  or  repute. 

Moreover,  it  is  provided  that  no  Justice  shall  be  sum-  , 
moued  or  impanncUed  to  serve  as  a  juror  at  any  General  or 
other  Sessions  of  the  Peace. 

§  1522.  The  persons  designated  in  the  second  Schedule  Exemptions 
of  the  Act  are  absolutely  freed  and  exempted  from  serving  on  ^  J^^^^"- 
any  Jury.  Such  persons  are  not  to  be  inserted  on  the  Jury 
list,  with  this  exception,  that  members  of  a  Provincial  Council 
and  volunteers, — not  being  exempt  under  "  The  Militia  Act, 
1865,'^ — and  militiamen,  are  to  be  inserted  in  the  lists,  but 
are  not  to  be  summoned  when  the  Provincial  Council  is  in 
session,  or  when  the  volunteers  or  militiamen  are  in  actual 
service. 

The  following  are  the  exemptions  by  Statute  : — 

Members  of  the  Executive  Council  of  New  Zealand. 

Members  of  both  Ilouses  of  the  General  Assembly. 

Members  of  the  several  FroTincial  Councils  during  the  time  that  such 
Councils  shaU  be  in  session. 

Judges  of  the  Supreme  Court,  Judges  of  District  Courts  and  Native  Lands 
Courts,  and  Resident  Magistrates. 

Clergymen  in  holj  orders,  and  all  persons  who  shall  preach  or  teach  in  anj 
religious  congregation,  and  who  shall  not  foUow  anj  eecular  occupation  exce}>t 
that  of  a  schoolmaster. 

AU  schoolmasters  and  inspectors  of  schools. 

All  barristers- at-law  and  solicitors  duly  admitted  and  actuallT  practising. 

AU  physicians,  surgeons,  and  medical  practitioners,  legally  qualified  and 
actually  practising. 

All  persons  holding  any  salaried  or  paid  office  by  appointment  of  the 
Oovemor. 

Ail  coroners,  gaolers,  police  officers,  and  constables. 

AU  licensed  pilots  and  masters  of  vessels  actuaUy  employed  in  the  service 
of  the  Government,  whether  by  the  appointment  of  the  Governor  or  by  virtue 
of  any  contract  with  the  Government. 

All  persons  in  Her  Majesty's  Army  and  Navy,  on  full  pay. 

(1)  Jurors  voMj  be  oludlenged  "  propUr  delictum,**  m  it  is  called ;  that  i^,  for  some  crime 
or  misdemeaaoor  that  affects  their  credit,  and  nukes  them  infamous.     See  Sipphena* 
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Etotj  commissioned  officer  of  the  Militia  or  of  the  Volunteer  Foree, 
whether  on  actual  serrico  or  not ;  and  excrj  other  member  of  any  corpi  of 
Volunteers  while  on  actual  service  in  the  field  j  and  every  militiaman  when 
called  out  and  on  actual  service;  and  every  volunteer  holding  a  certificate  of 
efficiency  granted  under  and  in  accordance  with  the  provisions  of  "The 
Volunteer  Act,  1865,"  and  any  rules  or  regulations  made  thereunder,  for  the 
time  being  in  force. 

Formation  of         §  1523.  The  following  arc  the  provisions  made  for  the 

Jury  lists.       formation  of  Jury  lists  :— 

There  is  to  be  a  Jury  District  for  every  city  or  town  at 
which  any  Circuit  Court,  or  sittings  of  the  Supreme  Court, 
or  any  District  Court,  or  any  Court  of  General  or  other 
Sessions  of  the  Peace,  (^)  is  to  be  holden. 

Jury  Districts.  ^  1524.  Such  district  is  to  comprise  or  include  all  places 
within  twenty  miles  of  the  Court  House  or  building  in  which 
the  sittings  are  held.  In  places  where  no  Circuit  Court  or 
sittings  of  the  Supreme  Court  are  held,  the  twenty  miles 
distance  is  to  be  measured  from  the  Court  House  or  build- 
ing in  which  the  District  Court  is  held;  and  in  places 
where  neither  the  Supreme  Court  nor  the  District  Court 
sits,  the  twenty  miles  distance  is  to  be  measured  firom 
the  Court  House  or  building  where   the   Sessions   of  the 

Court  Towns.  Peace  are  held.(^)  Such  towns  are  to  be  called  Court 
Towns. 

Boundary  of  §  1525.  When  any  district  so  described  from  any  Comrt 

districts.  Town,  would  include  anyplace  which  would  also  be  included 
within  the  same  distance  from  another  Court  Town,  the 
boundary  between  them  is  to  be  a  straight  line  between  the 
points  of  intersection  of  the  circles  ro\md  the  Court  Houses 
or  buildings,  in  such  towns  respectively. 

Jury  Officer.  §  1526.  A  Jury  OflScer  is  to  be  appointed  for  the  purposes 

of  the  Act. 

Who  to  be.  §  1527.  Where  there  is  a  Resident  Magistrate's  Court 

usually  holden  at  any  Court  Town,  the  Clerk  of  such  Court 


Q)  When  such  Court  of  Sessions  is  established. 
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is  to  be  the  Jury  Officer  of  such  district ;  and  in  his  absence, 
or  in  a  vacancy  of  the  office  of  such  Clerk,  the  Resident 
Magistrate  himself, — or  where  there  are  several  in  a  district, 
the  one  whose  appointment  is  first  in  date, — is  to  be  the 
officer. 

"Where  there  is  no  Resident  Magistrate's  Court  holden 
at  the  Court  Town,  the  Governor,  by  warrant  imder  his  hand, 
may  appoint  (and  remove)  a  Justice  of  the  Peace  as  Jury 
Officer  for  the  district. 

§  1528.  The  Jury  Officer  of  every  such  district  shall,  be-  Warranu  for 
fore  the  last  day  of  January  in  every  year,  issue  and  deliver  his  i™t.™"^^     *^^ 
warrants  in  the  form  in  the  third  Schedule  to  the  Act,  or  to  Sec.  8. 
the  same  eflfect,  to  one  or  more  constables  or  officers  of  police  237  &c.  ^ 
within  the  Jury  District,  together  with  a  sufficient  number 
of  printed  forms  of  return- and  notice  which  are  set  out  in 
the  fourth  and  fifth  Schedules  of  the  Act.     The  Jury  Officer 
is  to  determine  the  portions  of  the  district  to  which  the 
warrants  arc  to  be  limited. 

§  1529.  The  constables  are  forthwith,  after  receipt  of  the  Constable  to 
warrants,  to  prepare  and  make  out,  in  alphabetical  order,  a  s^™9.  *  * 
true  list  of  the  men  residing  within  the  limits  mentioned  in 
the  warrant,  who  are  qualified  and  liable  to  serve  on  Juries, 
with  the  Christian  name  and  surname  of  each  written  at 
full  length,  and  with  the  true  place  of  abode,  title,  quality, 
calling,  or  business,  in  the  proper  columns  of  the  form  of 
return. 

§  1530.  The  constables,  having  made  out  a  list  as  above,  Public  notices 
are  required,  on  the  first  two  Sundays  in  March  of  every  ^^  1q 
year,  to  fix  a  notice,  in  the  form  in  the  fifth  Schedule  of  the  Form  No.  238. 
Act,  signed  by  them  or  one  of  them,  upon  or  near  the  prin- 
cipal outer-door  of  the  office  or  building,  or  offices  or  build- 
ings, in  which  the  sittings  of  the  Resident  Magistrate's  Court 
or  Court  of  Petty  Sessions  are  usually  held,  within  the  limits 
of  the  warrant,  and  of  every  church,  chapel,  or  place  of 
religious  worship  within  such  limits. 
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Of  meeting  of        §  1531.  Tbc  uoticc  is  to  state^  iu  the  proper  blanks  iu  the 
Sec!ia  form,  the  time  and  place  at  which  a  meeting  of  Justices  will 

be  holden  to  revise  the  list. 

Original  Iwu  §  1532.  The  constables  are  to  keep  the  original  list  of 

Jw"*^^^^*"^"'  ^^^  qualified  and  liable  to  serve,  or  a  true  copy,  to  be 
inspected  and  i>erused  by  any  inhabitant  of  the  Jury  Dis- 
trict, at  any  reasonable  time  during  the  first  ihree  weeks  of 
the  same  month,  n^-ithout  fee  or  reward. 

Atneiidiueut  §  1533.  The  purpose  of  this  provision,  as  declared  by  the 

Uid.  **  -^^'^^  ^^  ^^^*  notice  may  be  given  of  men  qualified  and  liable 

to  serve,  who  have  been  omitted,  or  of  men  inscribed  who 

ought  to  have  been  omitted. 

Any  person  defacing  or  removing  such  notice,  is  to  forfeit 

a  penalty  not  exceeding  £d  and^not  less  than  40s. 

Annual  meet-  §  1534.  The  Jury  Officer  of  every  district  is  required,  by 
S««^ll  '  ^  notice  in  a  form  given  in  the  sixth  Schedule  to  the  Act, 
Form  Xo.  239.  published  in  such  manner  as  he  shall  think  fit,  fourteen 
days  at  least  before  the  day  appointed  for  the  meeting,  to  call 
a  meeting  of  the  Justices  of  the  Peace  residing  within  the 
district,  to  be  held  on  the  first  Friday  in  April  in  every  year, 
at  some  Resident  Magistrate's  Court  House  or  office,  or  some 
other  suitable  building,  named  in  the  notice,  at  the  Court 
Town  of  the  district. 

Quorum  of  §  1535.  At  such  mcctiug,  any  two  Justices  of  the  Peace 

Ibid  ^^'^  ^^  ^'^^"^  *^  quorum,  and  a  Resident  Magistrate,  in  the 

absence  of  any  other  Justice,  may  act  alone.     The  meeting 

may  be  adjourned  from  time  to  time. 

Exaniinution  $  1536.  At  such  meeting,  the  constables  and  police  officers 

Ibid  ^^  *^  produce  the  lists  prepared  and  made  out  by  them  as 

directed  by  the  Act,  and  are  to  answer  upon  oath  such  ques- 
tions, touching  the  lists,  as  may  be  put  to  them  by  the 
Justices  present. 

Settling  listii.         §  1537.  If  any  man  not  qualified  and  liable  to  serve  is 
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inserted  in  any  such  list,  the  Justices  being  satisfied  by  tbe  Sec.  11. 
oath  of  the  complainant  or  other  proof,  or  upon  their  own 
knowledge,  that  he  is  not  qualified  and  liable  to  serve,  may 
strike  his  name  out  of  the  list.  They  are  also  to  strike  out 
the  names  of  men  disabled  by  lunacy,  or  imbecility  of  mind, 
or  by  deafness,  blindness,  or  other  permanent  infirmity  of 
body. 

§  1538.  They  may  also  insert  in  such  list  the  name  of  Omissions, 
any  person  qualified  and  liable  who  has  been  omitted,  and 
they  may  likewise  reform  any  errors  or  omissions  which  ibid. 
appear  to  them  to  have  been  committed  in  respect  of  the 
name,  place  of  abode,  title,  quality,  calling,  or  business,  of 
any  man  included  in  such  list. 

§  1539.  When  the  list  has  been  revised  and  completed,  Approring 
the  Justices  present,  or  any  two  of  them,  are  to  insert  at  the  /j^. 
foot  of  it  their  allowance  of  the  same,  and  are  to  sign  it  and 
deliver  it  to  the  Jury  OflScer  of  the  district. 

§  1540.  The  Jury  Officer,  before  the  23rd  day  of  April  TrauBmission 
then  next,  is  to  deliver  or  transmit  the  list  to  the  SheriflF  of  /j^v/)^" 
the   Sheriff's   District   within  which   the   Jury   District   is 
situated. 

§  1541.  It  is  provided  that  if  the  Jury  Officer  be  a  Resi-  Magistrate 
dent  Magistrate  or  a  Justice  of  the  Peace,  he  may  act  as  such  offiofr."   ""^ 
at  a  meeting  of  the  Justices  and  also  as  Jury  Officer.  ^*«'- 

6  1542.  In  order  to  enable  constables  and  police  officers  Information 
the  more  effectually  to  complete  the  list  in  accordance  with  ^n^gtables 
the  provisions  of  the  Act,  they  are  empowered  during  the  framing  lists, 
month  of  February  in  every  year  to  put  such  questions  to 
any  person  relating  to  the  list,  and  the  names,  abode,  and 
occupation  of  any  man,  as  they  may  think  proper ;   and, 
moreover,  upon  reasonable  request  made  by  them  during 
the  same  month,  to  any  person  having  the  custody  of  any 
valuation^  rate,  or  assessment,  for  any  city,  town,  borough, 
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district,  or  place,  they  are  to  have  free  liberty  to  inspect 
the  same,  and  take  from  thence  the  names  of  the  qualified 
persons. 

§  1543.  Also  every  Justice  of  the  Peace,  upon  like  request, 
is  to  have  free  liberty  to  inspect  and  make  extracts  fit)m  any 
such  valuation,  &c.,  for  the  purpose  of  assisting  him  in  the 
revision  and  completion  of  the  Jury  list  according  to  the  Act. 

§  1544.  Provisions  are  made  by  the  15th  section  of  the 
Act  for  making  lists  at  other  times  than  those  appointed 
by  the  Act,  in  cases  where  sittings  of  a  Court  are  appointed 
to  be  held  at  a  town  not  previously  having  been  a  Court 
Town. 

In  such  case,  the  Resident  Magistrate,  if  there  be  one,  is 
to  act  as  Jury  OflBccr ;  if  not,  a  Jury  Officer  is  to  be  appointed. 

§  1545.  It  may  be  well  to  mention  here,  that  when  a 
Resident  Magistrate  or  Justices  commit  a  Maori  for  trial 
for  an  indictable  oflfence,  the  Maori  may,  at  the  time  of  his 
commitment,  or  any  time  not  less  than  seven  days  before  his 
trial,  give  notice  to  the  committing  Magistrate,  Registrar,  or 
Clerk  of  the  Court,  that  he  claims  to  be  tried  by  a  Maori 
Jurv. 


Notice  thereof        §  1546.  And  whcu  the  notice  is  given  at  the  time  of 
®^      '    commitment,  the  committing  Magistrate  is  to  transmit  it  to 
the  Registrar  or  Clerk  of  the  Court  where  he  is  to  be  tried. 

It  seems  unnecessary  to  refer  here  to  any  other  of  the 
numerous  provisions  of  the  Act. 


Landlord  and  Tenant — Distress  and  Replevin. 
See  Recovery  of  Possession  of  Tenements^  ante,  §  963,  &c. 
English  Acta.         §  1547.  Certain  English  Acts  passed  before  the  I4th  of 
January,  1840,  which  gave  Justices  of  the  Peace  powers  to 
act  summarily  between  landlords  and  tenants,  seem  appli- 
cable to  the  Colony;  and,  moreover,  an  Ordinance  of  the 
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Legislative  Council  of  New  Munster  was  passed  in  the  year 
1849,  "  to  provide  a  cheap  and  expeditious  mode  of  procedure 
against  persons  occupying  land  or  premises,  within  the  Pro- 
vince of  New  Munster,  without  right,  title,  or  license/.^ 

§  1548.  Of  the  English  Acts  in  question,  the  57  Geo.  III.  Bepeal. 
c.  52,  and  the  1  and  2  Vict.  c.  74,  and  the  16th  and  17th 
sections  of  11  Geo.  II.  c.  19,  as  well  as  the  Ordinance  of 
New  Munster,  were  repealed  by  "  The  Resident  Magistrates 
Act,  1867,''  which  contains  (as  mentioned  ante,  §  963  to 
§  994,)  consolidated  provisions  for  the  recovery  of  the  posses- 
sion of  tenements. 

§  1549.  There  are  several  important  enactments  of  11  In  force. 
Geo.  II.  c.  19,  other  than  those  repealed,  which  it  is  not 
necessary  to  allude  to  here,  (as  they  do  not  specially  affect 
Justices  of  the  Peace,)  with  the  exception  of  the  following 
sections. 

§  1550.  By  the  1st  section,  landlords  are  empowered  to  Fraudulent 
distrain   and   sell   goods   fraudulently   carried   off   demised '^^'^  ®^ 
premises  to  prevent  distress,  within  thirty  days  after  their  ii  Geo.  11. 
removal,  unless  they  have  been  sold  to  a  person  not  privy  to  ^'     ' "'   ' 
the  fraud ;  and,  by  the  7th  section,  where  the  goods  have  Sec.  7. 
been  removed  to  any  house  or  secured  place,  the  landlord 
may,  with  the  aid  of  a  peace  officer,  seize  them  by  way  of 
distress. 

§  1551.  But  if  the  goods  be  in  a  dwelling-house,  oath  Breaking  in  to 
must  be  first  made  before  some  Justice  of  the  Peace,  of  a  "**"  ' 
reasonable  ground  to  suspect  that  they  are  therein,  in  which 
case   the  landlord,  with   assistance,  may  in  the   day-time 
break  open  and  enter  the  house,  and  seize  the  goods  for 
arrears,  as  if  they  had  been  in  an  open  field  or  place. 

§  1552.  By  the  3rd  section  of  the  Act,  tenants  fraudu-  Forfeiture, 
lently  removing  their  goods  to  prevent  distress,  and  persons  ^^'  ^* 
fraudulently  assisting  them  in  so  doing,  are  to  forfeit  to  the 
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landlord  double  the  value  of  the  goods,  to  be  recovered  in  an 
action  for  debt. 

Summary  §  1553.  If  the  value  of  the  goods  fraudulently  removed 

under  £W?     ^^^^  ^^*  exceed  £50,  it  is  provided  by  the  4th  section,  that 

11  Geo.  II.      the  landlord  may  exhibit  a  complaint  in  writing  before  two 

'  '   '       Justices,  who  may  summon  the  parties,  and  dettMinine  in  a 

summary  way  whether  they  are  guilty  of  the  offence  charged. 

And  upon  proof  of  the  offence,  and  of  the  value  of  the  goods, 

the  Justices  may  order  the  offender  to  pay  double  the  value 

of  the  goods (^)  to  the  landlord;  and  in  default  may  issue 

their  warrant  of  distress  against  the  goods  of  the  offender; 

and  in  default  of  distress  may  commit  him  to  be  kept  to  hard 

labour  for  six  months,  unless  the  money  be  sooner  paid. 

Against  such  a  con^detion  or  order,  an  appeal,  of  course, 
would  lie  under  "The  Appeals  from  Justices  Act,  1867." 

DiBtrenand  §  1554.  Further  provisions  with  respect  to  distress  and 

I8&r^  ^  '  replevin  are  contained  in  "  The  Distress  and  Replevin  Act, 
1868  '"  and  as  powers  ordinarily  vested  in  Sheriffs  with  regard 
to  those  matters  are,  by  the  provisions  of  the  Act,  conferred 
upon  Justices  of  the  Peace  in  certain  cases,  it  seems  desirable 
that  its  several  enactments  should  be  detailed  in  this  place. 


Landlord  may        §  1555.  By  the  2nd  section,  no  seizure  of  goods  is  to  be 
g^®2.  made  as  a  distress  for  arrears  of  rent  due  to  any  landlord  or 

other  person  having  a  power  of  distress  for  the  same,  imless 
it  be  made  by  the  landlord  or  other  such  person,  or  by  his 
Form  No.  240.  agent  or  bailiff,  by  a  warrant  of  distress  in  the  form  or  to  the 
effect  set  forth  in  the  first  Schedule  to  the  Act,  and  signed 
by  such  landlord  or  person,  or  by  his  duly  authorized 
attorney  or  agent. 

liarkBmen.  §  1556.  If  such  landlord  or  other  person  is  unable  to  write 

his  name,  his  signature  by  mark  is  to  be  attested  by  a  Justice 
of  the  Peace  or  a  Solicitor  of  the  Supreme  Court. 

Q)  Irrespectiye  of  ike  amount  of  the  arrears  of  rent. 
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§  1557.  If  such  distress  be  made  by  an  agent  or  bailiff,  Copy  of 
he  is,  at  the  time  of  making  it,  to  deliver  to  the  tenant  in  JJ^'^'f f-®" 
possession  of  the  premises,  or  to  the  owner  of  the  goods  dis-  Sec.  4. 
trained, — or  if  he  be  absent  from  the  premises,  to  some  person 
resident  at  or  near  the  premises,  for  the  tenant  or  owner, — a 
tnic  copy  of  the  warrant  of  distress. 

§  1558.  If  no  person  be  resident  at  or  near  the  premises.  On  demand, 
to  whom  a  copy  of  the  warrant  can  be  delivered,  then  the  ^L^aft^rf^^ 
agent  or  bailiff  is  to  deliver  it  to  the  tenant  or  owner,  if  it  be  ibid, 
demanded,  at  any  time  within  thirty  days  next   after  the 
distress. 

§  1559.  The  landlord,  or  other  person  making  a  distress  Inyentory. 
is  to  make  out  and  sign  an  inventory,  in  a  form  given  in  the  Yorms'So, 
Schedule  of  the  Act,  and  a  bill  of  charges  according  to  a  241, 242. 
scale  set  forth  in  a  Schedule,  claimed  on  account  of  the  dis- 
tress, and  to  deliver  them  in  the  manner  above  provided. 

§  1560.  No  appraisement  of  the  goods  is  necessary  in  Apprawement 
order  to  make  the  distress  valid.  ^'  ' 

§  1561.  The  party  distraining  may  impound  and  secure  Impounding 
the  goods  upon  the  premises  where  they  are  taken,  or  may  y^^ 
remove  them,  within  five  days  from  the  seizure,  to  some  con- 
venient place  within  three   miles   from  the  premises,  and 
impound  them  there. 

§  1562.  Within  twenty  hours   after  such  removal,  the  Notice  of 
person  distraining  must  give  notice  thereof,  in  writing,  to  the  ^J^^*^  ^ 
tenant  or  owner  of  the  goods,  stating  the  place  to  which  they  Sec.  8. 
have  been  removed.     If  the  tenant  or  owner  be  absent,  the 
notice  may  be  left  with  some  person  at  the  place  from  which 
the  goods  have  been  removed. 

§  1563.  When  an  action  of  replevin  has  been  commenced  Action  of 
in  the  Supreme  Court,  the  plaintiff  may  sue  out  of  the  Court  g^.^a!"* 
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Form  No.  248.  a  "  writ  of  replevin/^  (^)  directed  to  the  Sheriflf  of  the  Sheriff's 
District  in  which  the  goods  and  chattels  are  under  distress, 
requiring  him  to  replevy  them. 

Writ  of  §  1564.  The  writ  so  issued  is  to  have  the  same  effect  as 

DwtiTsB  &c     ^^y  process  or  proceeding  heretofore  in  use  in  the  Superior 
Act  1868, 8. 9.  Courts  at  Westminster  for  such  purpose. 

Execution  of         §  1565.   The   Sheriff,  after  security  being  given,  is  to 

/j,-^,  execute  the  writ,  and  to-  return  it,  within  a  reasonable  time, 

to  the  Court,  with  a  correct  and  proper  indorsement  of  the 

manner  in  which  it  has  been  executed,  or  the  cause  why  it 

has  not  been  executed. 

Security.  §  1566.  Every  Sheriff,  and  other  officer  having  authority 

to  grant  replevins,  may,  in  every  replevin  of  a  distress,  take, 
in  his  own  name,  from  the  plaintiff,  and  two  responsible 
persons  as  sureties,  a  bond  in  double  the  value  of  the  goods 
distrained. 

On  ralue.  §  1567.  The  value  is  to  be  ascertained,  on  the  oath  of  one 

or  more  credible  witnesses,  not  interested  in  the  goods  or  dis- 
tress, and  such  oath  is  to  be  administered  by  the  person 
granting  the  replevin. 

Conditions  of  §  1568.  The  bond  is  to  be  conditioned  for  the  prosecuting 
the  suit  with  effect  and  without  delay,  and  for  paying  such 
sum  as  the  Court  shall  award;  and  the  Sheriff  or  other 
officer  taking  the  bond,  at  the  request  and  cost  of  the 
defendant, — i.e.,  the  landlord  or  other  person  distraining,— 
is  to  assign  such  bond  to  him,  by  indorsing  it,  and  attesting 
it  under  his  hand  and  seal,  in  the  presence  of  two  or  more 
witnesses. 

0)  To  reploTy — replegiare — that  is,  to  take  back  a  pledge— is  when  i 
person  distrained  on  applies  to  the  SherilF  or  his  officers,  and  has  the  distiesi 
returned  into  his  own  possession,  upon  giving  good  securitj,  to  hare  the  right  of 
taking  it  tried  in  an  action  at  law,  (called  in  England  an  action  of  replerin,) 
and  if  that  should  be  determined  against  him,  to  return  the  goods  or  cattle 
taken,  once  more  to  the  distrainer. 
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§  1569.  If  the  bon3,  so  taken  and  assigned,  be  forfeited.  Forfeiture  of 
the  defendant  may  bring  an  action,  and  recover  thereupon  g^  j^ 
in  his  own  name ;  and  the  Court,  where  the  action  is  brought, 
niay^  ^y  rule,  give  such  relief  to  the  parties  upon  the  bond 
as  may  be  agreeable  to  justice  and  reason.     And  such  rule 
is  to  have  the  nature  and  eflFect  of  a  defeasance  of  the  bond.  Q) 

§  1570.  Any  Justice  of  the  Peace  may  grant  replevin  of  J.P.  may  grant 
goods  and  chattels  distrained,  in  the  same  manner  and  sub-  gjj^,®^"* 
ject  to  the  same  conditions  as  any  Sheriff,  in  cases  where  the 
distress  is  made  at  any  place  distant  more  than  twenty  miles 
from  the  office  of  the  Sheriff  of  the  Sheriff's  District  in  which 
it  was  made. 

§  1571.  In  such  case  the  Justice  is  to  take,  in  his  own  Bond, 
name,  such  a  bond  as  the  Sheriff  is  required  to  take,  and 
may  assign  it  in  the  same  manner,  and  it  may  be  sued  upon 
in  the  same  manner. 

§  1572.  But  no  such  Justice  is  to  be  liable  in  any  action  indemnity. 
for  taking  insufficient  security,  if  he  acts  bond  fide  and  with 
reasonable  care  and  caution. 

§  1573.  If  the  tenant  in  possession,  or  owner,  does  not  Sale  of  gooda. 
replevy  the  goods  within  five  days  after  the  distress,  the  ®®°*  ^^* 
person  distraining  may,  on  the  expiration  of  that  period, 
cause  the  goods  and  chattels  to  be  sold ;  and  the  sale  is  to  be 
by  public  auction,  conducted  either  by  a  duly  licensed 
auctioneer,  or  a  bailiff  of  the  Sheriff,  or  of  a  District  Court, 
Resident  Magistrate's  Court,  or  Court  of  Petty  Sessions. 

§  1574.  The  proceeds  of  the  sale  are  to  be  applied  in  OTexplus. 
satisfaction  of  the  charges  of  the  distress  and  sale,  and  of 
the  simi  demanded ;  and  the  overplus,  if  any,  is  to  be  forth- 
with paid  to  the  tenant  or  owner. 

Q)  This  would  appear  to  mean,  tliat  the  Court,  instead  of  giving  judgment 
for  the  penalty  of  the  bond,  Troold  direct  it  to  be  aroided,  on  the  payment  of 
Boeh  smn,  and  upon  inch  other  termsi  at  it  should  think  Joit. 


464 


Ingress,  &c. 
at  Bale. 
Sec  14. 
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The  person  distrainiDg  must  deliver,  if  demanded,  at  any 
time  witbin  thirty  days  from  the  time  of  the  sale,  a  tme 
account  in  writing  of  the  sale ;  and  if  he  wilfully  neglects  or 
refuses  to  do  so,  he  is  to  forfeit  a  sum  not  exceeding  £50| 
recoverable  summarily  before  Justices. 

§  1575.  At  the  time  appointed  for  the  sale,  any  person  is 
to  have  full  liberty  of  ingress,  egress,  or  regress  into  and  out 
of  the  place  where  the  goods  are,  in  order  to  view,  or  buy,  or 
remove  any  part  of  them,  without  being  liable  as  a  tres- 
passer. 

§  1576.  No  irregularity  in  the  distress,  if  made  for  a  sum 
justly  due,  or  unlawful  act  done  afterwards  by  the  party 
distraining,  is  to  make  the  distrainer  a  trespasser  ab  initio; 
but  the  party  aggrieved  may  recover  damages  in  a  special 
action,  and,  if  he  recover,  he  will  have  full  costs;  but  no 
tenant  is  to  recover  in  respect  of  such  unlawful  act  or 
irregularity,  if  tender  of  amends  has  been  made  before 
action  brought. 


Penalties  for  §  1577.  A  penalty  not  exceeding  £50,  recoverable  sum- 

indutress*^*  manly,  is  imposed  by  the  17th  section,  (1)  on  any  agent  or 
bailiff  distraining  without  having  obtained  such  warrant  as 
before  mentioned;  (2)  on  such  person  wilfully  neglectbg 
or  refusing  to  deliver  a  copy  of  the  warrant ;  (3)  any  person 
distraining,  or  his  agent  or  bailiff,  wilfully  neglecting  or  re- 
fusing to  make  out,  sign,  and  deliver  the  inventory  of  goods 
distrained,  or  the  bill  of  charges  claimed,  or  to  deliver  the 
required  notices ;  or  (4)  on  any  such  person  retaining,  taking, 
or  receiving  any  other  or  greater  charge  than  is  mentioned  in 
the  third  Schedule  to  the  Act. 


Licenses. 

Ale  and  Beer  Houses.    See  various  Provincial  Ordinances. 

Arms.     See  ante,  §  1240,  &c. 

Auctioneers.     See  various  Provincial  Ordinances. 
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Billiard  Rooms.    See  various  Provincial  Ordinances. 

Boarding  Houses. 

Dangerous  Goods. 

Distillation. 

Game. 

Hackney  Carriages.      See  various  Provincial  Ordinances. 

Oyster  Dredging.  See  Oyster  Fisheries  Acts,  1866  and 
1869. 

Publicans.  See  Licensing  Ordinance  and  various  Pro- 
vincial Ordinances. 

Spirits  and  Wines.  See  Distillation  Act,  1868,  ss.  135, 136. 


Licensing. 
§  1578.  The  duties  of  Justices  respecting  the  granting  Former  law. 
and  transfer  of  licenses  for  the  sale  of  fermented  and 
spirituous  liquors,  which  are  of  great  importance  in  respect 
of  public  morals  and  the  maintenance  of  the  public  peace, 
and  in  the  discbarge  of  which  the  public  have  a  right  to 
expect  the  strictest  impartiality  and  most  zealous  vigilance, 
were  regulated,  before  the  passing  of  the  New  Zealand  Con- 
stitution Act,  by  an  Ordinance  of  the  Legislative  Council 
passed  in  1842,  Session  II.,  No.  12,  intituled  "An  Ordinance 
for  regulating  the  sale  of  fermented  and  spirituous  liquors,^* 
another  Ordinance  passed  in  1844,  Session  III.,  No.  21, 
intituled  "  An  Ordinance  to  amend  an  Ordinance  for  regu- 
lating the  sale  of  fermented  and  -  spirituous  liquors,'^  and  a 
third  Ordinance  which  came  into  operation  on  the  1st 
October,  1851,  intituled  "An  Ordinance  to  amend  an  Ordi- 
nance Session  IL,  No.  12,  for  regulating  the  sale  of  fermented 
and  spirituous  liquors.^^ 

§  1579.  But  inasmuch  as  the  Provincial  Legislatures  Existing  law. 
have,  since  the  Constitution  Act,  1854,  had  the  powder  to 
make  enactments  amending,  repealing,  or  varying  the  above- 
mentioned  Ordinances,  and  it  appears  that  they  have  exercised 
those  powers,  it  does  not  seem  necessary  or  desirable  to 
enumerate  here  the  provisions  of  the  old  Ordinances  which 
affected  the  whole  Colony.    Resident  Magistrates'  and  Jus- 
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tices^  clerks,  acting  in  this  matter,  will  take  care  to  be  fur- 
nished with  the  Ordinances  in  force  in  their  respective 
Provinces,  as  well  as  the  old  Ordinances,  and  will  remember 
that  the  general  Ordinances  remain  in  force,  except  in  so  far 
as  they  may  have  been  repealed,  altered,  and  amended  by 
special  Provincial  enactments.  The  forms,  if  any,  given 
in  the  Ordinances  must  be  followed;  and  with  respect  to 
offences  made  punishable  under  them,  the  ordinary  forms 
of  proceedings  will  be  applicable,  except  where  it  is  otherwise 
provided. 

Power  to  close        §  1580.  Power  is  given  by  the  107th  section  of  *'The 
public  houses  Justices  of  the  Peace  Act,  1866,''  to  any  Justice  of  the  Peace, 

during  nota,  .  j  ?  j  / 

&o.  when  any  riot  or  tumult  happens,  or  to  two  or  more  Justices, 

when  a  riot  or  tumult  is  expected  to  take  place,  to  order  that 
any  person  licensed  to  sell  spirituous  liquors,  wine,  ale,  or 
beer,  and  keeping  any  house  in  or  near  the  place  where  such 
riot  or  tumult  has  happened,  or  is  expected  to  take  place,  shall 
close  his  house  at  any  time  which  such  Justice  or  Justices 
shall  order. 

Offences.  §  1581.  And  every  such  person  keeping  his  house  open 

after  such  time,  is  to  be  deemed  to  have  offended  against  the 
law,  and  the  conditions  on  which  his  license  was  granted. 

Closing  houses  §  1582.  By  the  provisions  of  ''The  Public  Houses  Act, 
Sstricts^.  *'  1868,''  it  is  enacted  that  whenever  the  Colonial  Forces  are 
employed  for  the  purposes  of  suppressing  rebellion  in  any 
part  of  the  Colony,  districts  may  be  proclaimed  within  which 
no  person,  whether  holding  a  license  or  not,  under  any  Act 
or  Ordinance,  is  to  sell  or  supply  any  wine,  beer,  or  any  other 
fermented  or  spirituous  liquors  of  any  kind,  without  a  permit 
from  a  person  appointed  by  the  Governor  for  that  purpose. 

SeUing  with-  §  1583.  And  any  person,  not  being  the  holder  of  such 

on  permi .     peymi^^  selling  or  supplying  any  such  thing,  whether  for  or 

without  money  or  reward,  is  liable  to  forfeit  a  penalty  of  not 

less  than  £20,  nor  more  than  £100,  to  be  recovered  in  a 

summary  way. 
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Lodging  Houses — Searching. 
See  Vagrants — post. 


Lunatics. 
§  1584f.  The  Legislature  of  the  Colony,  deeming  it  ex-  Act  1868. 
pedient  to  consolidate  and  amend  the  laws  relating  to  the 
safe  custody  of,  and  prevention  of  crimes  by  persons  dan- 
gerously insane,  and  the  care  and  maintenance  of  persons  of 
unsound  mind,  and  to  provide  for  the  care  and  management 
of  the  property  and  estates  of  such  persons,  passed  the  Act 
intituled  "  The  Lunatics  Act,  1868,^^  which  came  into  opera- 
tion on  the  first  day  of  December  in  that  year. 

§  1585.  It  is  divided  into  the  following  parts : —  Parte. 

I.   (Sees.  5  to  2L)     Proceedings  by  which  lunatics 

shall  be  placed  under  restraint. 
II.   (Sees.  22  to  27.)    Public  asylums  and  hospitals. 
III.  (Sees.  28  to  51.)  Licensed  houses. 
YV.  (Sees.  52  to  77.)     Visitation,  transfer,  and  dis- 
charge of  lunatics. 
V.  (Sees.  78  to  100.)     Commissions  de  lunatico 

inquirendo, 
VI.   (Sees.  101  to  186.)     Administration  and  man- 
agement of  estates  of  lunatic  patients  and 
lunatics. 
VII.  (Sees.  187  to  193.)    Miscellaneous  provisions. 

§  1586.  The  following  are  the  provisions  of  the  Act  which  Ma^trates* 
more  immediately  affect  Justices  of  the  Peace  and  Resident 
Magistrates. 

§  1587.  The  interpretation  clause,  section  3,  provides  Interpretation 
that  the  word  "  Justice  "  shall  mean  ''  a  Justice  of  the  Peace 
for  the  Colony,^^  and — with  relation  to  any  proceedings  in 
any  borough,  mayoralty,  or  district  within  which  a  Mayor  or 
other  person,  not  being  a  Justice  of  the  Peace  for  the  Colony, 
has  or  hereafter  may  have  jurisdiction  as  a  Justice  of  the 
Peace — shall  include  such  Mayor  and  other  persons  having 
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the  jurisdiction  of  a  Justice  witliin  such  borough  or  other 
district. 

Dangerous  §  1588.  With  respect  to  dangerous  lunatics,  it  is  pro- 

lunahcs.  yided  by  the  5th  section  that  if  any  person  be  discovered  and 

apprehended  under  circumstances  denoting  a  derangement  of 
mind  and  a  purpose  of  committing  suicide  or  some  indict- 
able crime,  any  two  Justices  or  a  Resident  Magistrate  are 
required  to  call  to  their  assistance  two  medical  practitioners,  p) 
to  be  selected  by  them  for  that  purpose. 

Examination  §  1589.  The  Justices  or  Resident  Magistrate  are  to 
as  sanity,  examine  the  medical  practitioners,  and  any  other  witnesses, 
on  oath,  and  if,  upon  the  view,  or  upon  the  examination  of 
the  person  so  apprehended,  or  from  other  proof,  they  or  he 
shall  be  satisfied  that  the  person  is  insane  or  a  dangerous 
lunatic,  they  may,  by  an  order  under  their  hands,  in  the 
Form  No.  244.  form  contained  in  the  second  Schedule  to  the  Act,  cause  the 
person  to  be  conveyed  to  and  placed  in  some  public  lunatic 
asylum  or  hospital  situate  within  the  province,  county,  or 
other  division  of  the  Colony  in  which  they  are  then  sitting; 
and  in  case  there  be  none  such  within  such  division,  then 
they  are  to  order  him  to  be  conveyed  to  any  licensed  house 
within  such  province  or  division,  or  to  an  asylum  or  hospital 
in  any  other  province  or  division,  as  shall  be  most  convenient. 

Safe  custody.  §  1590.  Fending  any  such  examination,  the  Resident 
Magistrate  or  Justice  may  commit  the  person  apprehended 
to  some  asylum  or  hospital  for  safe  custody,  and  may  from 
time  to  time  remand  him ;  but  any  relation  or  friend  of  the 
lunatic  is  not  to  be  prevented  from  taking  him  under  his 
own  care  and  protection,  if  he  will  enter  into  a  sufficient 
recognizance,  before  two  Justices  or  a  Resident  Magistrate, 
for  the  peaceable  behaviour,  safe  custody,  and  proper  treat- 
ment of  the  lunatic. 

(*)  Bj  the  interpretation  clause,  the  expression  *' medical  practitioner"  is 
to  be  deemed  to  mean  a  legally  qualified  medical  practitioner  within  the 
meaning  of  any  law  in  force  relating  to  the  qualifications  of  medical  prae- 
titionerf  at  the  time  of  tlie  passing  of  the  Act,  or  afterward. 
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§  1591.  The  7th  section  of  the  Act  provides,  that  if  any  insane  prison- 
person,  while  detained  in  a  gaol,  reformatory,  or  industrial  ^^^^  confine- 
school,  or  other  place  of  confinement,  under  a  charge  of 
any  offence,  or  for  not  finding  bail  for  good  behaviour,  or  to 
keep  the  peace,  or  to  answer  a  criminal  charge,  or  in  con- 
sequence of  any  summary  conviction  or  order  by  any  Justices, 
appear  to  be  insane,  any  two  Justices  or  Resident  Magistrate 
having  jurisdiction  at  the  place,  are  to  call  to  their  assistance 
two  medical  practitioners,  and  to  inquire  into  the  sanity  of 
any  such  person. 

§  1592.  If  it  thereupon  be  duly  certified  by  the  Justices  Medical 
or  Resident  Magistrate,  and  by  the  medical  practitioners,  in  certificate. 
the  forms  in  the  fourth  Schedule  of  the  Act,  that  such  person  Form8No.245 
is  insane,  the  Colonial  Secretary,  upon  the  receipt  of  such  ^"^  ^^' 
certificate,  is  to  direct,  by  warrant  under  his  hand,  that  such 
person  is  to  be  removed  to  some  public  lunatic  asylum  or 
hospital,  such   as   above   indicated,  other  than   a  licensed 
house. 

§  1593.  But  it  is  provided,  in  the  case  of  any  prisoner  in  Official 
confinement,  if  it  be  made  to  appear,  by  any  means,  to  the  ^"^"»'y- 
Colonial  Secretary,  that  there  is  reasonable  ground  to  believe 
that  he  is  insane,  the  Colonial  Secretary  may  himself  appoint 
medical  practitioners  to  inquire  into  his  sanity,  and  himself 
proceed  to  deal  with  the  lunatic  in  the  way  provided  by  the 
Act. 

§  1594.  If  a  person  indicted  be  found,  on  arraignment,  insane  pri- 
to  be  insane,  by  a  Jury  lawfully  impannelled,  so  that  he  cannot  ^^^^  *^  *"*^' 
be  tried,  the  finding  is  to  be  recorded,  and  the  Court  is  to 
order  the  lunatic  to  be  kept  in  strict  custody  till  the  pleasure 
of  the  Colonial  Secretary  shall  be  known, 

§  1595.  If  any  person,  charged  with  an  indictable  offence.  Detention  in 
be  brought  before  a  Court  to  be  discharged  for  want  of  a  <^^*<^y- 
prosecution,  and  appear  to  be  insane,  a  Jury  may  be  im- 
pannelled, and  if  they  find  the  prisoner  to  be  insane,  the 
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Court  may  order  him  to  be  kept  in  strict  custody,  in  such 
place  and  in  such  manner  as  it  shall  think  fit,  until  the 
Colonial  Secretary's  pleasure  be  known. 


By  order  of 

Colonial 

Secretary. 


§  1596.  In  all  such  cases  of  insanity,  the  Colonial  Secre- 
tary may  give  such  order  for  the  safe  custody  of  such  person, 
so  found  to  be  insane,  in  such  place  and  in  such  manner  as 
he  shall  think  fit. 


Insanity  at 
time  of  com- 
mitting 
crimes. 


§  1597.  "Where  evidence  is  given,  at  the  trial  of  any 
indictable  offence,  that  the  party  charged  with  the  same  was 
insane  at  the[time  of  the  commission  of  it,  and  the  Jury  acquit 
him,  they  are  to  be  required  to  find  specially  whether  they 
acquit  him  on  the  ground  of  insanity ;  and  if  they  find  that 
he  was  insane  at  the  time  of  committing  the  offence,  the 
Court  is  to  order  him  to  be  kept  in  strict  custody  till  the 
Colonial  Secretary's  pleasure  be  known;  and  the  Colonial 
Secretary  is  to  have  such  power  as  before  mentioned. 


Constables  §  1598.  Every  constable,  who  shall  have  knowledge  that 

lunaticT'*^  any  person  wandering  at  large  is  deemed  to  be  a  dangerous 
lunatic,  is  to  apprehend  such  person,  and  forthwith  take  him 
before  a  Justice  of  the  Peace  or  Resident  Magistrate ;  also, 
if  it  be  made  to  appear  to  any  Resident  Magistrate  or  Justice, 
by  information  upon  oath,  that  any  person  wandering  at  large 
within  the  limits  of  his  jurisdiction  is  deemed  to  be  a 
Form  No.  247.  dangerous  lunatic,  he  may,  by  an  order  imder  his  hand,  in 
the  form  in  the  fifth  Schedule  to  the  Act,  require  any  con- 
stable to  apprehend  and  bring  such  person  before  any  two 
Justices  or  Resident  Magistrate  having  jurisdiction  where 
he  is  found. 


Escaped 
lunatic. 


§  1599.  Any  lunatic,  who  has  escaped  from  an  asylum  or 
licensed  house,  may  be  apprehended  by  any  constable,  and 
taken  before  a  Resident  Magistrate  or  two  Justices  of  the 
Peace,  and  dealt  with  in  the  same  manner  as  under  the  10th 
section  of  the  Act.     (See  ante,  §  1589.) 
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§  1600.  Every  constable^  who  has  knowledge  that  any  Lunatics  not 
person,  not  wandering  at  large,  is  deemed  to  be  a  lunatic,  ^^®'  control, 
and  not  under  proper  care  and  control,  or  is  cruelly  treated 
or  neglected  by  any  relative  or  other  person  having  the  care 
or  charge  of  him,  is  forthwith,  after  receiving  such  know- 
ledge, to  give  information  thereof,  on  oath,  to  a  Resident 
Magistrate  or  Justice. 

§  1601.  If  such  a  state  of  things  be  established  to  the  To  be  sub- 
satisfaction  of  the  Magistrate  on  such  information,  or  on^^^^J^^^^* 
information,  on  oath,  of  any  person,  he  is  either  himself  to 
visit  such  person  and  make  inquiry  into  the  matter,  or,  by  an 
order  under  his  hand,  to  direct  some  medical  practitioner  to 
examine  and  inquire,  and  report  his  opinion  in  writing. 

§  1602.  If,  upon  such  examination  or  report,  it  appear  After  proceed- 
to  the  Resident  Magistrate  that  the  person  in  question  is  ^"8»- 
lunatiCj  and  is  not  under  proper  care  or  control,  or  is  cruelly 
treated  or  neglected,  as  above  mentioned,  the  Magistrate 
™ay,  by  an  order  under  his  hand,  in  the  form  in  the  sixth  Form  No.  248. 
Schedule  to  the  Act,  require  any  constable  to  bring  such 
person   before   any   two    Justices   or    Resident    Magistrate 
having  jurisdiction  where  he  is  found. 

§  1603.  Pending   such   examination,   the    Justices   may  Detention 
commit  the  person  apprehended  to  any  public  asylum  or  °^®*'^^'^^^* 
hospital,  or  if  there  be  none  within  convenient  distance,  to 
any  place  for  safe  custody ;  and  they  may  remand  him  from 
time  to  time. 

§  1604.  The  Resident  Magistrate  or  Justices  before  Medical 
whom  such  person  is  brought,  under  such  circumstances  as  *°^""7* 
above  mentioned,  are  to  call  in  the  assistance  of  two  medical 
practitioners,  are  to  examine  the  person,  and  to  make  such 
inquiries  respecting  the  person  as  they  may  think  necessary ; 
and  if  thereupon,  with  or  without  any  other  proof,  they  are 
satisfied  that  he  is  a  lunatic,  and  was  wandering  at  large,  and 
is  a  proper  person  to  be  taken  charge  of  and  to  be  detained 
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under  care  and  treatment ;  or  that  he  is  a  lunatic,  and  is  not 
under  proper  care  and  control,  or  is  cruelly  treated  or  n^- 
lected  by  any  pei'son  having  the  care  of  him,  and  is  a  proper 
person  to  be  taken  charge  of  and  to  be  detained  under  care 
and  treatment ; — then,  if  each  of  the  medical  practitionen 

FonnNo.249.  sign  a  certificate  according  to  the  form  in  the  seventh 
Schedule  to  the  Act, — then  the  Resident  Magistrate  or 
Justices  may  make  an  order  under  their  or  his  hand,  in  the 

Form  No.  250.  form  given  in  the  eighth  Schedule,  directing  such  person  to 
be  received  in  an  asylum,  or  hospital,  or  licensed  house ;  and 
any  constable  whom  they  may  require  so  to  do,  is  forthwith 
to  convey  such  person  to  such  place  accordingly. 

Where  there  §  1605.  It  is  provided  that  if  there  be  no  asylum,  hospital, 

ospi  .  ^^  licensed  house  within  a  convenient  distance  of  the  place  of 
sitting,  the  adjudicating  Justices  may  order  the  person  to  be 
temporarily  detained  in  a  place  of  safe  custody  to  be  named 
by  them,  till  he  can  be  removed  to  the  asylum,  or  hospital, 
or  licensed  house. 

Orders  fordo-  §  1606.  Any  Resident  Magistrate  or  two  Justices  of  the 
Bwended^^^  Peace,  upon  an  information  on  oath,  as  above  mentioned,  or 
upon  their  own  knowledge,  in  any  of  the  cases  above  men- 
tioned, may  examine  the  person  deemed  to  be  a  lunatic, 
either  at  his  own  abode  or  elsewhere,  and  proceed  as  if  he 
had  been  brought  before  them :  they  may  also  suspend  any 
such  order  of  removal  for  any  period  not  exceeding  fourteen 
days,  and  in  the  meanwhile  they  may  give  directions  or  make 
such  arrangements  for  the  proper  care  and  control  of  the 
lunatic  as  they  may  deem  necessary. 

Patient  unfit  §  1607.  If  the  medical  practitioners,  on  examination,  arc 

to  be  removed,  ^j  opinion  that  the  lunatic  is  not  in  a  fit  state  to  be  removed, 
and  certify  the  same  in  writing,  the  removal  of  the  lunatic  is 
to  be  suspended  until  they  certify  that  he  is  fit  to  be  removed ; 
and  they  are  bound  to  give  such  last-mentioned  certificate  as 
in  their  judgment  they  may  think  it  ought  to  be  given. 
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§  1608.  But  none  of  these  provisions  is  to  be  construed  in  custodj  of 
so  as  to  restrain  a  relation  or  friend  from  retaining  or  taking  ^  ^nenw- 
the  lunatic  under  his  own  care,  if  he  satisfies  the  Justices  or 
the  inspector  of  the  asylum,  hospital,  or  licensed  house  in 
"which  it   is  intended  he  should  be   placed,  or  any  oflScial 
visitor,  that  he  will  be  properly  taken  care  of. 

§  1609.  The  Resident  Magistrate  or  Justices  who  cause  Fees  to 
any  person  to  be  examined  under  the  above-mentioned  pro-  ™®^**^  °*®°' 
visions,  may  grant  them  a  certificate  in  the  form  in  the  ninth  Form  No.  261. 
Schedule  to  the  Act ;  and  the  Colonial  Treasurer  is  required 
to  pay  the  amount  mentioned  in  it  from  the  Consolidated 
Fund,  and  to  charge  it  against  the  Province  or  other  division 
of  the  Colony  in  which  the  examination  took  place. 

§  1610.  The    14th  section    contains   provisions   for  the  Maintenance, 
maintenance  of  lunatics  committed  by  Justices. 

§  1611.  The  following  provisions  are  made  by  the  155th  and  support, 
section  of  the  Act,  empowering  Justices  to  make  an  order 
upon  the  relations  of  a  lunatic  patient  for  his  support. 

§  1612.  If  an  application  be  made  by  or  on  behalf  of  the  Order  on 
Registrar  of  the  Supreme  Court  to  any  two  Justices  of  the  "^^o*"- 
Peace,  and  it  appear  to  them  that  any  lunatic  patient,  dealt 
with  under  the  provisions  of  the  Act,  has  not  a  suflScient 
estate  applicable  to  his  maintenance,  the  Justices  may  make 
an  application  in  writing,  under  their  hands,  to  the  father 
of  the  patient,  or  if  the  father  be  dead,  to  his  mother,  or 
if  the  patient  be  a  married  woman,  to  her  husband,  or 
to  one  or  more  of  the  children  of  the  patient,  being  of  the 
age  of  twenty-one  years  and  upwards, — such  relative  of  the 
patient  being  proved  to  the  satisfaction  of  the  Justices  to  be 
able  to  maintain  him,  or  contribute  to  his  maintenance, — for 
the  payment  of  a  reasonable  sum  weekly,  or  monthly,  or 
otherwise,  as  they  may  direct,  for  or  towards  the  mainte- 
nance, clothing,  medicine,  and  care  of  the  patient. 
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BecoTcry  of 
arrears. 


§  1613.  If  such  sum  of  money  be  not  paid  pursuant  to 
the  application,  the  patient,  if  a  wife,  or  a  child  of  a  living 
father  or  mother, — whatever  the  age  of  such  child  may  be,— 
shall  be  deemed,  on  complaint  made,  by  or  on  behalf  of  the 
Registrar,  before  any  two  Justices,  to  be  a  deserted  wife  or 
childj  as  the  case  may  be,  within  the  meaning  of  any  law  in 
force  relating  to  the  maintenance  or  support  of  destitute  or 
deserted  wives  Q)  or  children. 


Order  as  in 
cases  of  des- 
titution. 


§  1614.  If  such  patient  be  a  father  or  mother,  with  one 
or  more  than  one  child  of  such  age  and  ability  as  above 
mentioned,  such  order  of  maintenance  may  be  made  against 
such  child  or  children  as  a  deserted  child  is,  by  law,  entitled 
to  against  his  father. 


§  1615.  If  the  father  of  such  patient  be  dead,  and  his 
mother  be  living,  the  mother  is  to  be  deemed  liable  under  the 
provisions  of  any  such  law,  in  the  same  manner  as  the  father 
of  a  deserted  child,  for  the  purpose  of  this  enactment. 

Money  to  be  §  1616.  The  sums  oi'dered  to  be  paid  under  these  pro- 

paid  to  Begis-  visions  are  to  be  paid  to  the  Registrar,  whose  receipts  are  to 
be  a  sufficient  discharge  to  all  parties. 

Discharge  of  §  1617.  Provisions  are  made  for  the  discharge  of  a  lunatic, 

lunatic.  — sections  71-77 — on  the  direction  of  the  person  who  signed 

the  oixler  for  his  admission,  with  the  prcrious  consent  of  the 
Colonial  Secretary,  in  writing,  under  his  hand. 


K  ccommond  * 
ation  bj  In- 
spectors. 


§  1618.  Inspectors  and  official  visitors  of  asylums  and 
licensed  houses, — who  must  be  Justices  of  the  Peace  appointed 
by  the  Governor  under  the  52nd  section  of  the  Act, — may, 
under  certain  circumstances,  recommend  the  discharge  of 
patients ;  but  that  power  docs  not  extend  to  persons  found 
lunatic  by  inquisition,  or  confined  under  the  authority  of  the 
Colonial  Secretary. 


(^)  This  must  mean,  if  the  husband  be  alirc. 
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§  1619.  Powers  are  reserved  for  a  Judge  of  the  Supreme  Discharge  by 
Court  to  order  the  discharge  of  any  patient,  who  shall  be  '^"^S*^* 
proved,  to  his  satisfaction,  to  be  of  sound  mind. 


Maori. 

As  to  evidence,  see  Unsworn  Testimony  Evidence,  ante, 
§  123. 

For  jurisdiction  of  Resident  Magistrates  and  Chairmen 
of  Petty  Sessions  as  to  Natives,  see  §§  1009-1034. 

As  to  Maori  Juries,  see  ante  §  1545,  and  "The  Juries 
Act,  1868,''  sees.  45-52. 

As  to  Maori  translation  of  Process,  see  ante  §  901. 


Marine  Stores. 

§  1620.  It  would  seem  necessary  to  set  out  here  at  some  Act  of  1867. 
length  the  provisions  of  "  The  Old  Metal  and  Marine  Stores 
Dealers  Act,  1867,''  (taken  from  the  Imperial  Act,  24  and 
25  Vict.  c.  110,)  inasmuch  as  several  duties  are  imposed  by 
it  on  Justices  of  the  Peace. 

§  1621.  It  is  provided  that,  for  the  purposes  of  the  Act,  interpretstion 
the  term  "  dealer  in  old  metals "  is  to  mean  any  person  ^^^'  ^' 
dealing  in,  buying  and  selling,  old  metal,  scrap  metal,  broken 
metal,  or  partly  manufactured  metal  goods,  or  defaced  or 
old  metal  goods, — and  whether  such  person  deals  in  such 
articles  only,  or  together  with  second-hand  goods  or  marine 
stores ; — and  the  term  ''old  metal,"  is  to  mean  such  articles. 

§  1622.  Upon  a  complaint  made,  upon  oath,  to  a  Justice  Search,  on 
of  the  Peace,  that  the  complainant  has   rea&on   to  believe,  ^Xn^mitaUr 
and  does  believe,  that  any  old  metal  stolen,  or  unlawfully  Sec.  4. 
obtained,  is  kept  in  any  house,  shop,  room,  or  place,  by  any 
dealer  in  old  metals,  within  the  limits  of  the  Justice's  juris- 
diction, the  Justice  may,  by  special  warrant,  give  authority 
to  any  constable  or  police  officer  to  enter  such  place  in  the 
day-time^  with  such  assistance  as  may  be  necessary,  to  search 
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for  and  to  seize  all  such  old  metals  as  may  be  found  there, 
and  to  carry  the  articles  seized  before  some  Justice  hsTisg 
the  same  jurisdiction. 

§  1623.  Thereupon,  the  Justice  is  to  issue  a  summons 
requiring  the  dealer  to  appear  before  two  Justices  of  the 
Peace,  at  a  time  and  place  to  be  named  in  it ;  and  if  the 
dealer  does  not  prove  to  the  satisfaction  of  the  Justices  how 
he  came  by  the  articles,  or  if  he  be  found  in  the  possession 
of  any  old  metal  which  has  been  stolen  or  unlawfully  ob- 
tained, and  it  be  proved  to  the  satisfaction  of  the  Justices, 
that  when  he  received  it  he  had  reasonable  cause  to  beUeve 
that  it  had  been  stolen  or  unlawfully  obtained,  he  shall  be 
liable  to  a  penalty  not  exceeding  £0  for  a  first  offence ;  and 
for  a  subsequent  offence,  to  a  penalty  not  exceeding  £20,  or,— 
in  the  case  of  a  subsequent  offence, — at  the  discretion  of  the 
Justices,  to  imprisonment  with  hard  labour  for  a  period  not 
exceeding  three  calendar  months. 

§  1624.  This  provision  is  not  to  prevent  such  a  dealer 
from  being  indicted  for  feloniously  receiving  stolen  goods; 
but  he  is  not  to  be  prosecuted  by  indictment  and  proceeded 
against  summarily  under  the  Act  for  the  same  offence. 

§  1625.  When  any  dealer  in  old  metals  has  been  con* 
victed  of  either  of  the  offences  just  mentioned,  the  convicting 
Justices,  or  any  two  Justices,  on  proof  of  the  conviction, 
may  order  that  such  dealer  shall  be  registered  at  some 
police  station  or  police  office  in  the  Province  in  which  he 
was  convicted. 


regulations. 


Dealer  lubject  §  1626.  After  such  registration,  the  dealer  is  to  be  sub- 
Jj|J^|5^[Jf^"^*®  jeet  to  regulations  provided  by  the  Act,  for  such  period  not 
exceeding  three  years,  as  the  Justices  shall  order;  and  should 
the  dealer  be  again  convicted  within  such  period  of  any 
offence  under  the  Act,  the  convicting  Justices  may  order  the 
period  to  be  extended  for  not  more  than  three  years  from  the 
expiration  of  the  time  originaUy  appointed ;  and  on  a  further 
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conviction  taking  place^  the  Justices  may  extend  the  period 
for  not  more  then  three  years  additionally  at  any  time. 

§  1627.  Moreover,  any  dealer  in  old  metals,  who  is  also  Marine  store 
a  dealer  in  marine  stores,  within  the  meaning  of  the  9th  gec^g^t^^n- 
section  of  the  Act,  (which  will  be  presently  mentioned,)  regis-  form  to  regu- 
tered  as  aforesaid,  is  likewise  to  conform  to  the  regulations  g^  5/ 
mentioned  in  the  9th  section  of  the  Act,  and  to  be  liable  to 
the  penalties  in  that  section  provided  for  not  conforming 
thereto. 

§  1628.  Every  dealer  in  old  metal  subject  to  the  regu-  Notice  of 
lations  of  the  Act,  on  removing  to  any  other  place  of  busi-  g^^^J* ' 
ness,  must  give  notice  to  the  police  oflSce  or  station  where  he 
is  registered ;  and  if  he  continue  to  carry  on  such  business 
without  giving  such  notice,  he  is  to  incur  a  penalty  not  Penalty, 
exceeding  £0,  and  a  penalty  not  exceeding  10s.  for  every 
day,  after  the  first  day,  on  which  he  continues  to  carry  on 
such  business  without  giving  such  notice. 

§  1629.  Where  the  dealer  removes  to  a  place  out  of  the  Remoml  out 

of  Province 

Province  where  he  is  registered,  the  chief  officer  of  the  police  tranraiiMion 
of  the  Province  is  to  transmit  a  certificate  of  the  regis-  of  certificate, 
tration,  signed  by  himself, — which  is  to  be  evidence  of 
such  registration, — together  with  any  certified  copy  of  any 
order  of  Justices,  as  to  the  periods  for  which  he  is  to  be 
subject  to  the  regulations  of  the  Act,  to  the  chief  police 
officer  of  the  Province  in  which  the  dealer  has  taken  up  his 
residence. 

§  1630.  Any  Justice  of  the  Peace  may  thereupon  issue  Begiatration 
a  summons  to  such  dealer  to  appear  before  two  Justices;  and  55^™^^*^* 
if  it  shall  appear  to  them  that  he  intends  to  carry  on  business 
as  a  dealer  in  old  metals,  they  may  order  him  to  be  registered 
in  the  manner  above  provided ;  and  such  registration  shall 
have  the  same  effect  during  the  period  he  is  to  be  subject 
to  the  regulations  of  the  Act  by  any  order  of  Justices^  as  in 
tbe  5th  section  provided. 
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Visits  by  in-  §  1631.  Two  Justices  may,  by  order  in  writing,  anthorixe 

Sec^^"'  ^  ^^®  ^^  more  inspectors  or  sergeants  of  police  to  visit,  at  any 
time,  the  place  of  business,  and  inspect  the  goods  and  books, 
of  dealers  in  old  metals  who  are  subject  to  the  regulations 
of  the  Act;  and  every  such  inspector  or  sergeant  is  em- 
powered to  record  in  a  book,  which  must  be  kept,  under  the 
Act,  by  every  such  dealer,  the  day  and  hoiur  of  his  visit,  and 
place,  opposite  the  entry  of  every  article  examined  by  him, 
his  initials  or  name,  and  attestation  of  the  same. 

Begulationsas        §  1632.  The  8th  section  prescribes  the  regulations  to 
J^^*®        which  every  dealer  in  old  metals,  registered  as  above  men- 
Sec.  8.  tioned,  is  to  be  subject  during  the  period  ordered  by  the 
Justices : — 

(1.)  Provides  for  keeping  and  making  entries  into  certain 

Forms  No.      books  described  in  the  second  and  third  Schedules  to  the 

Act  j  and  entries  in  such  books  are  to  be  taken,  unless  the 

contrary  be  shown,  to  have  been  made  with  the  authority  of 

the  dealer  to  whom  they  belong. 

(2.)  Provides  that  the  dealer  is  not,  by  himself  or  any 
other  person,  to  purchase  or  receive  any  old  metals  before 
9  a.m.  or  after  6  p.m.,  or  from  any  person  apparently  under 
sixteen  years  of  age ;  and  is  not  to  employ  any  person  under 
sixteen  to  purchase  or  receive  old  metal. 

(3.)  Provides  that  the  dealer  is  to  produce,  when  requested, 
to  any  inspector  or  sergeant  of  police,  authorized  as  in  the 
Act  mentioned,  the  books  required  to  be  kept,  and  the  old 
metals  purchased  or  received,  then  in  his  possession. 

Old  metals  are  to  be  deemed  to  be  in  the  possession  of 
the  dealer,  when  they  are  placed  in  any  house,  out-house, 
yard,  garden,  or  place  occupied  by  him,  or  have  been 
removed,  with  his  knowledge  and  permission,  to  any  other 
place,  without  a  bond  fide  sale. 

(4?.)  The  dealer  is  without  delay  to  give  notice  to  the 
officer  on  duty  at  the  nearest  police  station,  of  any  articles 
in  his  possession,  or  which  have  come  into  his  possession, 
answering  the  description  of  articles  stolen,  embezzled,  or 
fraudulently  obtained,  of  which  printed  or  written  informa- 
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tion,  containing  a  description^  is  given  to  him  by  any  officer 
of  police. 

(5.)  Such  dealer  is  to  keep  all  old  metals  received  by  him, 
without  changing  the  form  in  which  they  were  received,  or 
disposing  of  them  in  any  way,  for  a  period  of  forty-eight 
hours  after  receiving  them. 

§  1633.  For  any  act  or  default,  contrary  to  the  former  Penalties, 
regulations,  done  or  made  by  a  registered  dealer,  during  the  ®^*  ^' 
period  mentioned  in  an  order  of  Justices,  he  is  to  incur  a 
penalty  oot  less  than  20s.,  and  not  exceeding  £5,  for  a  first 
oflFence ;  and  a  penalty  of  not  less  than  j65,  and  not  exceeding 
£20,  for  every  subsequent  offence. 

§  1634.  The  9th  section  contains  regulations  applicable  Begulations  as 
to  every  person  dealing  in,  or  buying  and  selling,  anchors,  ^  *^^  dealers 
cables,  sails,  or  junk,  old  iron,  or  old  marine  stores  of  any  stores,  &c. 
description.  ^^^-  ^* 

(J.)  He  is  to  have  his  name,  together  with  the  words 
"  dealer  in  marine  stores^^  painted  distinctly,  in  letters  not 
less  than  six  inches  in  length  and  tliree  in  breadth,  on  every 
warehouse  or  place  of  deposit  belonging  to  him.  The  penalty 
for  a  breach  is  one  not  exceeding  £20. 

(2.)  He  is  to  keep  a  book  or  books,  fairly  written,  and 
enter  therein  an  account  of  all  such  marine  stores  as  he  may 
from  time  to  time  become  possessed  of,  stating,  in  respect  of 
each  article,  the  time  at  which  and  the  person  from  whom 
he  purchased  or  received  it,  adding,  in  the  case  of  such  last- 
mentioned  person,  a  description  of  his  business  and  place  of 
abode.  Penalty  for  first  offence,  not  exceeding  £20;  for 
each  subsequent  offence,  not  exceeding  £50. 

(3.)  He  shall  not,  by  himself  or  his  agent,  purchase 
marine  stores  of  any  description  from  a  person  apparently 
under  sixteen  years  of  age.  Penalty  for  first  offence,  not 
exceeding  £5;  for  every  subsequent  offence,  not  exceeding 
£20. 

(4.)  He  is  not  to  cut  up  any  cable  or  similar  article 
exceeding  five  fathoms  in  length,  or  unlay  the  same  into 
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twine  or  paper  stuflF,  on  any  pretence  whatever,  withcmt 
obtaining  a  permit,  and  publishing  the  notice  of  his  haring 
obtained  it,  hereinafter  mentioned.  Penalty  for  first  offence; 
not  exceeding  £20;  for  every  subsequent  offence,  not  ex- 
ceeding £50. 

Declaration  §  1635.  In  order  to  obtain  the  permit  just  mentioned,  a 

for  cu^aK  up  dealer  in  marine  stores  must  make  a  declaration  before  a 

or  unlaying     Justice  of  the  Peace  having  jurisdiction  over  the  place 

g^^lQ^^'        wherein  he  resides,  containing  the  following  particulars:— 

(I.)  A  statement  of  the  quality  and  description  of  the  cabk 

or  other  like  article  about  to  be  cut  up  or  unlaid.     (2.)  A 

statement  that  he  purchased  or  otherwise  acquired  the  same 

bond  fide  and  without  fraud,  and  without  any  knowledge  or 

suspicion  that  the  same  had  been  come  by  dishonestly.     (3.) 

A  statement  of  the  name  and  description  of  the  person  from 

whom  he  purchased  or  received  the  same. 

The  Justice  before  whom  such  declaration  is  made,  may 
grant  a  permit  authorizing  the  dealer  to  cut  up  or  unlay 
such  cable  or  other  like  article. 

Adrertifte-  6  1636.  But  a  dealer  in  marine  stores  who  has  obtained 

ments  of  ner- 

jjjjj.        ^  "  such  pcniiit,  must  not  proceed,  by  virtue  thereof,  to  cut  up 
Sec.  11.  or  unlay  such  cable  or  article  until  he  has,  for  the  space  of 

one  week  at  least  before  doing  so,  published  in  a  newspaper 
published  in  the  place  nearest  to  where  he  resides,  one  or 
more  advertisements  notifying  that  he  has  obtained  such 
permit,  and  specifying  the  cable  or  article  mentioned  in  it, 
and  the  place  where  it  is  deposited,  and  the  time  at  which  it 
is  intended  to  be  so  cut  up  and  unlaid. 

Application  §  1637.  Any  person  suspecting  or  believing  that  such 

pecthig^for"  ^^^^^®  ^^  article  is  his  property,  may  apply  to  any  Justice  of 

production  of  the  Peace  for  a  warrant;  and  the  Justice,  on  the  applicant 

jlid'  making  oath  of  his  suspicion  or  belief,  may  grant  a  warrant; 

by  virtue  of  which  the  applicant  will  be  entitled  to  require 

the  production,  by  the  dealer,  of  the  article  mentioned  in  the 

permit,  and  the  book  of  entries,  and  to  examine  and  inspect 
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the  same.     A  default  in  compliance  with  either  of  the  last 
foregoing  provisions  is  punishable  by  a  penalty  not  exceeding  Penalty. 
£20  for  the  first  oflfence,  and  j650  for  each  subsequent  oflfence. 

§  1638.  The  12th  section  imposes  a  penalty,  not  exceed-  Penalty  on 

^-»  n     ,  /•  1  r^'ij.  1   manufactureia 

mg  £o,  upon  manufacturers  of  anchors  who  fail  to  mark  „ot  marking 
them  in  legible  characters,  on  the  crown  and  also  on  the  anchors, 
shank,  under  the  stock,  with  his  name  or  initials,  and  a 
progressive  number,  and  the  weight  of  the  anchor. 

§  1639.  Penalties  and  costs  are  to  be  recovered  under  RecoTery  of 
"The  Justices  of  the  Peace  Act,  1866;^'  and  the  convicting  ^^^^  iTi*. 
Justices  may,  if  they  think  fit,  direct  the  whole  or  any  part 
to  be  applied  in  compensating  any  person  for  any  wrong  or 
damage  which  he  may  have  sustained  by  the  act  or  default 
for  which  the  penalty  is  inflicted,  or  to  be  applied  for  the 
payment  of  the  expenses  of  the  proceedings. 

§  16^.  In  all  cases  of  conviction  under  the  4th  section  Appeal, 
of  the  Act,  (See  ante,  §  1623,)  or  when  any  sum  exceeding  £0 
is  adjudged  to  be  paid,  a  party  aggrieved  may  appeal  under 
"  The  Appeals  from  Justices  Act,  1867/'  but  when  the  con- 
viction appealed  against  is  under  the  4th  section  of  the  Act, 
if  an  order  for  registration  be  made  under  it,  the  party 
convicted  is  not  to  be  subject  to  the  regulations  contained 
in  the  6th,  7th,  and  8th  sections  (See  ante,  §§  1628-1633,) 
until  after  the  appeal  is  heard  and  determined  against  him. 


Married  Women's  Property  Protection. 

§  1641.  Besides  the  provision  made  by  the  Destitute- 
Persons'  Relief  Ordinance  for  the  maintenance  of  wives 
deserted  by  their  husbands,  (See  ante,  Destitute  Persons,)  the 
Legislature  of  the  Colony,  deeming  it  expedient  to  amend 
the  law  relating  to  property  acquired  by  married  women,  Act  1860. 
deserted  by  their  husbands,  made  the  following  provisions  in 
"  The  Married  Women's  Property  Protection  Act,  1860  :"— 
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Application. 
Sec.  2. 


§  164'2.  By  the  2iid  section  of  that  Act,  a  wife  deserted 
by  her  husband  is  empowered  to  apply  to  a  Resident  Magis- 
trate, or  to  Justices  of  the  Peace  in  Petty  Sessions,  for  an 
order  to  protect  any  money  or  property  she  may  acquire  by 
her  own  lawful  industry,  and  property  which  she  may  become 
possessed  of,  after  such  desertion, — against  her  husband  or 
his  creditors,  or  any  person  claiming  under  him. 


Order.  §  16 i3.  The  Resident  Magistrate  or  Justices,  if  satisfied 

F*"'  N  254  ^^  *^^  ^^^^  ^^  desertion,  and  that  the  same  was  without  rea- 
sonable cause,  and  that  the  wife  is  maintaining  herself  by 
her  own  industry  or  property,  may  make  and  give  to  her  an 
order  protecting  her  earnings  and  property  acquired  since 
the  commencement  of  such  desertion,  from  her  husband,  and 
all  creditors  and  persons  claiming  from  him ;  but  such  order 
must,  within  ten  days  after  the  making  thereof,  be  entered 
with  the  Clerk  of  the  nearest  Resident  Magistrate. 

Application  to        §  1C44.  Tlic  husband,  or  any  creditor,  or  other  person 
Ibljl  *^^^*       claiming  under  him,  may  apply  to  the  Resident  Magistrate 

or  Justices  by  whom  the  order  was  made,  to  discharge,  vary, 

or  reverse  it. 


property  after 

notice. 

Ibid, 


Consequences  §  1645.  If  the  husband,  or  any  creditor,  or  other  person 
nroT^rtvlfter  claiming  under  the  husband,  seizes  or  continues  to  hold  any 
property  of  the  wife,  after  notice  of  the  order,  he  is  to  be 
liable  at  the  suit  of  the  wife, — which  she  is  empowered  by  the 
Act  to  bring, — to  restore  the  specific  property,  and  also  to  pay 
a  sum  equal  to  double  the  value  of  the  property  so  seized  or 
held  after  such  notice. 


Time  of 

desertion. 

Ibid. 


§  164G.  The  order  is  to  state  the  time  at  which  the  de- 
sertion commenced,  and  is  to  be  conclusive  on  that  point, 
as  regards  all  persons  dealing  with  the  wife  in  reliance  on  it. 


Other  pro* 
Tisions. 


§  1G47.  Further  provisions,  not  specially  affecting  Jus- 
tices, are  made  by  the  Act,  of  which  the  following  is  an 
outline : — 


« 
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By  section  3,  the  provisions  respecting  the  property  of 
the  wife  are  to  apply  to  property  vested  iu  her  as  executrix, 
administratrix,  or  trustee. 

By  section  4,  an  order  of  protection,  unreversed,  is  to  he 
valid  and  effectual  as  respects  all  persons  dealing  with  the 
wife. 

And  no  discharge  or  reversal  is  to  affect  any  dehts,  con- 
tracts, or  acts  of  the  wife,  between  the  making  of  the  order 
and  the  discharge  or  reversal. 

Property  to  which  the  wife  is  entitled  in  remainder  or 
reversion  is  included  in  the  protection  order. 

§  1648.  The  wife  is  to  be  treated  as  a  feme  sole  in  respect  Wife  treated 
of  property  which  she  may  acquire,  or  which  may  devolve  ^^'^^^^^^tty  ^ 
upon  her,  during  the  continuance  of  the  order ;  and  if  she  die  Sec.  6. 
intestate,  it  will  go  as  if  her  husband  had  been  dead. 

If  the  order  be  discharged,  and  the  wife  again  cohabit  On  re-cobabi- 
with   lier    husband,   the    property    to   which    she    may   be  ^[^J^^^'J*^!^** 
entitled  when  such  cohabitation  commences,  is  to  be  held  to 
her  separate  use,  subject  to  any  agreement  in  writing  made 
between  herself  and  her  husband  before  the  renewal  of  the 
cohabitation. 

§  1649.  During  the  continuance  of  such  an  order,  the  As  to  contracts 
wife  is  to  be  considered  as  a  fetne  sole  for  "the  purposes  of  g"^  ^^^g^* 
contracts  and  wrongs  and  injuries,  and  of  suing  and  being  sued 
in  civil  proceedings ;  and  the  husband  is  not  to  be  liable  in 
respect  of  any  engagement  or  contract  she  may  have  entered 
into,  or  for  any  wrongful  act  or  omission  by  her,  or  for  any 
costs  she  may  incur  either  as  plaintiff  or  defendant. 

But  if,  upon  her  desertion,  alimony  has  been  ordered  to  Necessaries. 
be  paid  to  the  wife,  and  the  same  is  not  duly  paid  by  the  ^^*^' 
husband,  he  is  to  be  liable  for  necessary  supplies  for  her  use. 

§  1650.  It  is  further  provided  by  the  same  section,  that  Joint  power, 
the  wife  is  not  to  be  prevented  from  joining,  at  any  time 
during  the  desertion,  in  the  exercise  of  a  joint  power  given- 
to  herself  and  her  husband. 
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Indemnity  for  §  1651.  The  8th  section  indemnifies  persons  dealing  with 
xko^ceof^Ss^  *^®  wife,  in  reliance  upon  the  order,  notwithstanding  it lua 
charge.  been  discharged  or  varied,  without  notice. 


English  law. 


The  Conioli- 
dation  Act*. 


Masters  and  Servants. 

For  Masters  and  Apprentices,  see  Apprentices,  ante, 
§§  1218,  &e. 

§  1652.  There  are  many  English  enactments  on  the  sub- 
ject of  masters  and  servants,  and  the  enforcement  of  their 
mutual  duties  and  liabilities,  which  appear  quite  inapplicable 
in  the  Colony ;  and  it  would  seem  out  of  place  in  the  present 
work  to  go  minutely  into  a  consideration  of  the  applicabiUtj 
of  others.  In  some  cases  where  the  English  law  is  clearly 
applicable,  and  in  some  others  where  it  seems  fairly  capable 
of  application,  forms  for  informations  and  convictions  will  be 
found  in  the  Alphabetical  Digest,  with  references  to  the 
Statutes  on  which  they  are  founded,  which  will  sufficiently 
indicate  the  nature  and  extent  of  the  duties  of  the  Justices 
with  respect  to  them. 


FarUof  AiCtof 
1864  applic- 
able to  Uolon  J. 

Part  II. 


Merchant  Shipping. 

See  also  post.  Ships  and  Seamen, 

§  1653.  The  English  law  relating  to  merchant  shipping 
was  consolidated  in  ''The  Merchant  Shipping  Act,  1854," 
(17  and  18  Vict.  c.  104,)  afterwai*ds  amended,  in  some  parti« 
culars,  by  the  Amendment  Act,  1855,  (18  and  19  Vict.  c.  91,) 
the  Amendment  Act,  1862,  (25  and  26  Vict.  c.  63,)  and 
''The  Merchant  Shipping  Act,  1867,'^  (30  and  81^ Vict, 
c.  124).  (^) 

§  1654.  The  portions  of  "The  Consolidation  Act,  1854," 
which  are  applicable  to  the  Colony,  are  as  follows : — 

(1.)  Part  II.  of  the  Act,  respecting  the  ownershipi 
measurement,  and  registry  of  British  ships,  applies  to  all  Her 
Majesty^s  dominions.  British  ships  are  such  as  belong  to 
British  subjects,  born  or  naturalized,  and  are  duly  registered. 

Q)  Berident  Magistrates,  and  Magistrates'  clerks,  espeoiaUj  at  ieaport% 
ought  to  be  funxiihed  with  copies  of  these  Acts  to  refer  to. 
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(2.)  Part  III.  of  the  Act,  relating  to  masters  and  seamen,  Part  III. 
which  is  thereby  to  have  certain  special  applications,  is  wholly 
applicable  to  all  sea-going  ships  registered  in  the  United 
Kingdom  (with  certain  exceptions  as  to  fishing  boats  and 
yachts) ;  and  also  to  all  ships  registered  in  any  British 
possession,  and  employed  in  trading  or  going  between  any 
place  in  the  United  Kingdom,  and  any  place  or  places  not 
situate  in  the  possession  in  which  such  ships  are  registered, 
and  to  the  owners,  masters,  and  crew  thereof  wherever  they 
may  be. 

A  Colonial  Act,  intituled  "  The  Merchant  Shipping  Act,  Colonial 
1854,  Adoption  Act,''  passed  in  a.d.  1858,  expressly  enacted  ^^^P'^^" -^^' 
certain  portions  of  Part  III.  of  the  Imperial  Act,  making 
them  applicable  to  all  British  ships  registered  at,  trading 
with,  or  being  at  any  place  within  the  jurisdiction  of  the 
Colony  of  New  Zealand ;  but  the  Adoption  Act  of  1858  is 
repealed  by  "  The  Merchant  Shipping  Acts  Adoption  Act,  BepcalecL 
1869/'  and  by  section  3  of  that  Act,  Part  III.  of  the  Im-  Act  of  1869 
perial  Act  of  1854,  except  as  specially  excepted,  and  except  Pi^ni. 
in  so  far  as  it  is  amended  by  the  Imperial  Amendment  Act, 
is  made  applicable  to  all  British  ships  registered  at,  trading 
with,  or  being  at  any  place  within  the  jurisdiction  of  New 
Zealand,  and  to  ownei's,  masters,  and  crews  thereof. 

The  following  sections  of  Part  III.  are  excepted  : — ^Those  Exoeptionj. 
relating  to  Local  Marine  Boards,  viz.,  sections  110  to  121 
inclusive,  sections  224,  227,  and  231,  (^)  and  sections  262  to 
266  inclusive. 

The  following  provisions  of  the   Imperial  Amendment  Parts  of 
Acts  are  adopted,  and  made  applicable  to  all  such  British  Acte^adopted. 
ships  as  above  mentioned  : — "  The  Merchant  Shipping  Act 
Amendment  Act,  1862,"  sections  13  and  15,  and  sections  18 
to  24  inclusive ;  "  The  Merchant  Shipping  Act,  1867,"  sec- 
tions 3  to  11  inclusive.  (2) 

Q)  These  three  sections  are  repealed  ia  England  bj  the  Amendment  Act, 
1867,  s.  3. 

(^  Extracts  containing  the  applicable  portions  of  Part  III.  of  the  Act  of 
1854^  and  the  Amendment  Acts  of  1862  and  1867,  hare  leen  published  on 
behalf  of  the  Gh>yemment,  along  with  a  reprint  of  the  Colonial  Adoption  Act^ 
1869. 
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Part  IV. 


Part  IX. 


PartX. 


Bepeal  in 
Colonies. 
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(3.)  Part  IV.  of  the  Consolidation  Act,  amended  by  the 
Amendment  Act  of  1862,  sections  25  to  38  inclusive,  relating 
to  "  Safety  and  Prevention  of  Accidents/^  is  applicable  to 
all  British  ships,  wherever  registered. 

(1.)  Part  IX.  of  the  Act,  amended  by  the  Amendment 
Act  of  1862,  sections  51  to  76  inclusive,  respecting  the 
"Liability  of  Shipowners,^^  applies  to  the  whole  of  Her 
Majesty's  dominions. 

(5.)  Part  X.,  respecting  "Legal  Procedure,''  applies^ 
except  when  a  particular  country  is  named,  to  all  Her 
Majesty's  dominions. 

(6.)  By  a  provision  in  Part  XI.,  s.  547,  Colonial  Legis- 
latures have  power,  subject  to  the  confirmation  of  Her 
Majesty  in  Council,  to  pass  Acts  repealing  any  provisions 
of  the  Act  relating  to  ships  registered  within  their  respective 
colonics. 


Legal  pro- 
ceduro. 


Power  of 
Stipendiary 
Magistrate. 
Sec.  619. 


Offences  pun- 
ishable bj 
Justices. 
Soo.  518. 


§  1C55.  The  general  provisions  of  the  Act  respecting 
legal  procedure,  so  far  as  may  affect  Justices  of  the  Peace, 
arc  as  follows. 

Any  Stipendiary  Magistrate  (which  term  woidd  probably 
include  all  the  Resident  Magistrates  in  New  Zealand,)  has 
full  power  to  do  alone  whatever  two  Justices  of  the  Peace 
are  authorized  by  the  Act  to  do. 

§  1656.  All  offences  under  the  Act,  in  any  British  posses- 
sion, are  to  be  punishable  in  any  Court  or  by  any  Justice  of 
the  Peace  or  Magistrate,  in  which  or  by  whom  offences  of  a 
like  character  are  ordinarily  punishable,  or  otherwise,  as  the 
law  of  the  possession  may  prescribe.  At  present,  in  New 
Zealand,  Justices  seem  to  have  the  same  power  over  such 
offences  as  Justices  in  England;  and  the  proceedings  for 
summary  conviction  in  respect  of  them,  ought,  it  would  seem, 
to  be  carried  on  according  to  the  provisions  of ''  The  Justices 
of  the  Peace  Act,  1866.'' 


Jurisdiction.  §  1657.  For  the  purpose  of  giving  jurisdiction  under  the 

Sec.  620.         j^^^^  every  offence  is  to  be  deemed  to  have  been  committed. 
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and  every  cause  of  complaint  to  have  arisen,  either  in  the 
place  where  the  same  was  actually  committed  or  arose,  or  in 
any  place  in  which  the  oflfender  or  person  complained  against 
may  be. 

§  1658.  In  cases  where  the  district  within  which  a  Court  Jurisdiction 
or  Justice  has  jurisdiction  is  situate  on  the  sea  coast,  or  g^®*"  gg JP"' ^' 
abuts  or  projects  into  any  bay,  channel,  lake,  river,  or  other 
navigable  water,  the  Court  or  Justice  has  jurisdiction  over 
any  ship  or  boat  being  on,  or  lying,  or  passing  off  such  coast, 
or  being  in  or  near  such  bay,  &c.,  and  over  all  persons  on 
board  such  ship  or  boat,  or  for  the  time  being  belonging 
thereto,  in  the  same  manner  as  if  such  ship,  boat,  or  persons 
were  within  the  limits  of  the  original  jurisdiction  of  such 
Court  or  Justice. 

§  1659.  But,  moreover,  by  virtue  of  the  12  and  13  Vict.  Orer  offences 
c.  96,  if  any  person  within  any  colony  shall  be  charged  with  ^1™!??  juris- 
the  commission  of  any  offence  upon  the  sea,  or  in  any  place  diction, 
within  the  jurisdiction  of  the  Admiralty,  or  if  any  person  c.96,8s.land3. 
charged  with  the  commission  of  any  offence  upon  the  sea,  or 
in  any  such  place,  shall  be  brought  for  trial  to  any  colony, 
then  all  Magistrates,  Justices,  and  Courts  in  the  colony  have 
the  same  jurisdiction  and  powers  with  respect  to  such  offences 
as  if  they  had  been  charged  to  have  been  committed  on  waters 
within  their  local  jurisdiction.     (Sec  p.  211,  note.) 

And  persons  convicted  in  the  Colony  of  such  offences  are 
liable  to  the  same  punishments  as  if  they  had  been  tried  in 
England. 

§  1660.  And  further,  by  \drtue  of  "  The  Merchant  Ship-  Offences  in 
ping  Act  Amendment  Act,  1855,^'  (18  and  19  Viet.  c.  91,  fsli'ndVgv^^^^^ 
s.  21,)  in  cases  of  any  offence  committed  by  a  British  subject  c-  9l»  s*  21. 
on  board  a  British  ship  on  the  high  seas  or  in  any  foreign 
port  or  harbour,  or  by  a  person  not  being  a  British  subject 
on  board  a  British  ship  on  the  high  seas,  if  the  offender  is 
found  within  the  jurisdiction  of  any  Court  of  Justice  in  the 
Colony  which  would  have  had  cognizance  of  the  offence  if  it 
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had  been  committed  within  its  ordinary  (local)  jurisdiciaon, 
then  the  Colonial  tribunal  may  proceed  as  if  the  offence  had 
been  committed  within  its  local  jurisdiction.  (See  ante, 
§  655.) 

Applieato  §  1661.  The  above  specified  provisions  of  the  two  Iwt- 

con^Uons.     Dicntioned  Acts  appear  equally  applicable  to  offences  within 

the  summary  jurisdiction  of  Justices  as  to  those  punishable 

in  the  Supreme  Court  on  indictment. 

Service  of  §  1662.  Service  of  any  summonses  or  proceedings  under 

AcTTss^'   ^  *^®  Consolidation  Act,  may  be  made,  either  personally,  or 

Sec.  522.         at  the  last  place  of  abode  of  the  party  to  be  served,  or  by 

leaving  the  document  for  him  on  board  any  ship,  to  which  he 

may  belong,  with  the  person  being  or  appearing  to  be  in 

command  or  charge  of  such  ship. 

Distress  on  §  1663.  In  cases  where  a  Court  or  Justices  have  power 

g^JPg23**  '*^  make  an  order  directing  payment  to  be  made  of  any 
seaman's  wages,  penalties,  or  other  sums  of  money, — if  the 
party  who  has  to  pay  is  owner  or  master  of  a  ship  and  he 
fails  to  pay  at  the  time  and  in  the  manner  prescribed, — the 
Court  or  Justices  may,  in  addition  to  any  other  powers  they 
may  have  for  compelling  payment,  direct  the  amount  impaid 
to  be  levied  by  distress  and  sale  of  the  ship,  her  tackle,  furni- 
ture, and  apparel. 

Application  of  §  1664.  With  respcct  to  the  application  of  penalties,  the 
|^*^^24  '^^^  provides,  that  in  cases  where  no  specific  application  is 
therein  directed,  the  Court  or  Justices  may  direct  the  whole 
or  any  part  to  be  applied  in  compensating  any  person  for  any 
wrong  or  damage  he  may  have  sustained  by  the  act  or  default 
in  respect  of  which  the  penalty  is  imposed,  or  to  be  applied 
in  or  towards  payment  of  the  expenses  of  the  proceedings. 

Towhompaj-        §  1665.  Subject  to  such  direction,  the  penalties  will  be 
*^^^-  payable  to  the  Treasurer  of  the  Colony,  and  form  part  of  the 

public  revenue  thereof. 
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§  1666.  The  time  for  instituting  summary  proceedings  Limitation  of 
under  this  Act  in  the  Colony  is  limited  as  follows  :  Proceed-  g^^  525"^. 
ings  for  any  oflfence  under  the  Act  must  be  commenced 
within  six  months  after  the  commission  of  the  offence,  or  if 
either  party  to  the  proceedings  be  out  of  the  jurisdiction 
during  such  six  months,  then  they  must  be  commenced 
within  two  months  after  both  parties  first  happen  to  arrive, 
or  be  at  one  time,  within  the  jurisdiction. 

§  1667.    When  an  order  is  made  for  the  payment  of  Where  order 
money  under  the  Act,  proceedings  under  it  must  be  com- ©f  money, 
menced  within  six  months  after  the  cause  of  complaint  arises,  ^^^'  (*/• 
or  if  either  party  be  absent  during  that  time,  within  six 
months  after  both  parties  first  happen  to  arrive,  or  be  at  one 
time,  within  the  jurisdiction. 

§  1668.  Descriptions  of  some  of  the  offences  under  the  Descriptions 
Act,  appropriate  for  informations  and  convictions  in  cases  to  ^  ^  *°**'* 
be  summarily  dealt  with  by  Justices,  and  for  informations  in 
indictable  cases,  will  be  found  in  the  Alphabetical  Digest, 
post ;  but  as  there  is  a  great  variety  of  them,  it  is  not  deemed 
desirable  to  enumerate  the  whole. 

§  1669.  The  mode  of  apprenticing  persons  to  the  sea  Various  pro- 
service  is  provided  by  sees.  141  to  145;  the  engagement  of^****^"*' 
seamen  and  the  forms  of  their  agreement  are  specified  from 
sees.  146  to  167;  provisions  are  made  for  allotment  of 
wages,  sees.  168,  169;  for  discharge  and  payment  of  wages, 
sees.  170  to  180;  legal  right  to  wages,  from  sec.  181  to  sec. 
187 ;  provisions  for.  dealing  with  the  wages  and  effects  of 
deceased  seamen,  fi-om  sec.  194  to  sec.  204. 

§  1670.  The  recovery  of  wages  of  seamen  and  masters  Recovery  of 
under  the  Act  comes  next  to  be  considered ;  but  it  would  be  ^^^^^ 
beyond  the  scope  of  this  work  to  detail  the  whole  of  the 
provisions  of  the  Consolidation  Act  respecting  this  matter. 
Reference  must  be  made  in  practice  to  the  Act  itself. 
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Suits  for  wages        §  1671.  The  provisions  for  the  mode  of  recovering  wage 
not  oTcr  £50.  ^^  ^^^^  ^^  sections  188  to  191  inclusive. 

Any  seaman  or  apprentice,  or  duly  authorized  person  on 
his  behalf,  may,  in  respect  of  wages  not  amounting  to  more 
than  ^50  besides  the  cost  of  the  proceedings,  sue  for  the 
same  in  a  summary  manner,  as  soon  as  the  same  become 
payable,  before  any  two  Justices  of  the  Peace  or  a  Resident 
Magistrate  acting  in  or  near  the  place  where  the  service 
terminated  or  the  complainiant  was  discharged;  and  eFCiy 
order  made  by  such  Justices  in  the  matter  is  to  be  final. 


Mode  of  pro-  §  1672.  Thcrc  may  be  some  doubt  whether  the  proceed- 

waecs  ^  "^S^  ^^^  ^'^c  recovery  of  wages  before  the  Magistrates  are 

to  be  conducted  as  civil  proceedings  under  ''  The  Resident 
Magistrates  Act,  1867,''  or  by  way  of  complaint  and  order 
under  "The  Justices  of  the  Peace  Act,  1866;''  but  as  it 
would  appear  to  be  the  practice  in  England  to  conduct  such 
proceedings  in  the  latter  way,  under  Sir  J.  Jer\is'  Act, 
(11  and  12  Vict.  c.  43,)  and  as  two  Justices  have  no  civil 
jurisdiction  in  New  Zealand  out  of  Petty  Sessions,  the  more 
proper  mode  of  proceeding  would  seem  to  be  under  "The 
Justices  of  the  Peace  Act,  1866." 

No  suit  in  Su-        §  1673.  Except  in  certain  cases,  enumerated  in  section 

foH^ss^tlan'   ^^^'  ^^  ^^^^^  ^^^  *'^^  recovcrj'  of  wages  under  £50  can  be 
£50.  instituted  in  Superior  Courts. 

When  Benman  §  1674.  A  scaman  engaged  for  a  voyage  to  terminate  in 
voyacc!  ^^  ^^^^  United  Kingdom,  is  not  entitled  to  sue  in  any  Court 
abroad  for  wages,  unless  he  is  discharged  with  the  sanction 
required  by  the  Act,  and  with  the  written  consent  of  the 
master,  or  he  proves  such  ill-usage  by  the  master,  or  by  his 
authority,  as  to  waiTant  reasonable  apprehension  of  danger 
to  his  life  if  he  remained  on  board. 

MastePi  may  §  1675.  Masters  ai'c  to  have  the  same  rights  and  remedies 

as  seamen  for  their  wages,  so  far  as  applicable.     In  proceed- 
ings  by  seamen,  the  master  or  owner  is  the  proper  defendant. 
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§  1676.  If  a  seaman  suing  for  wages  is  shown  to  have  Part  of  con- 
been  convicted  and  punished   for  any  offence   during  the  "^^^^^  ^^-^^c^ 
voyage,  the  Court  hearing  the  case  may  direct  a  part  of  the  to  pnv  costs, 
wages  due  to  the  seaman,  not  exceeding  £3,  to  be  applied  in 
reimbursing  any  costs  properly  incurred  by  the  master  in 
procuring  such  conviction  and  punishment. 

§  1677.  It  may  be  convenient  to  call  attention  here  to  Deserters, 
certain  provisions  respecting  seamen  who  desert,  or  absent 
themselves  without  leave,  or  refuse  to  join  theii'  ship,  or  to 
proceed  to  sea. 

Besides  making  these  acts  offences  punishable  by  penalties 
under  section  243,  the  Act  provides  for  summary  apprehen-  gee.  2i3. 
sion  without  warrant,  whenever,  at  the  commencement  of  or 
during  the  progress  of  any  voyage,  any  seaman  or  apprentice 
neglects  or  refuses  to  join,  or  deserts  from,  or  refuses  to 
proceed  to  sea  in,  any  ship  in  which  he  is  duly  engaged  to 
serve,  or  absents  himself  without  leave. 

§  1678.  In  such  case,  the  master,  mate,  owner,  ship's  Apprehension 
husband,  or  consignee,  may,  either  alone  or  with  the  assist-   ^  *"**  ^^* 
ance  of  peace  officers,  (who  are  boxmd  to  assist  if  required,) 
apprehend  such  offender  without  warrant,  and  convey  him 
before  some  competent  Court, — (that  is,  in  this  Colony,  a 
Resident  Magistrate  or  two  Justices) . 

§  1679.  For  the  purpose  of  conveying  the  offender  before  Detention  for 
such  Court,  they  may  detain  him  for  a  period  not  exceeding  'Z^''^'"" 
twenty-four  hours ;  or  if  there  is  no  such  Court  at  or  near 
the  place,  they  may  at  once  convey  the  offender  on  board 
the  ship. 

§  1680.  If  the  offender  is  brought  before  Justices,  and  Apprehension 
they  are  of  opinion  that  the  apprehension  was  made  on  in-  groimd^^^*^"' 
sufficient  grounds,  the  person  causing  the  apprehension  will 
incur  a  penalty   not   exceeding   £20;  but  the  penalty,  if 
inflicted,  will  be  a  bar  to   any  action  for  false  imprison- 
mexit. 
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Sending  on  §  1681.  In  cases  of  neglect  or  refusal  to  join  or  go  to  sea, 

^'*""^'  or  of  desertion^  or  absence  without  leave,  the  Justices  may, 

if  the  master,  owner,  or  agent  of  the  ship  so  require, — ^instead 
of  committing  the  offender  to  prison, — cause  him  to  be  con- 
veyed on  board  for  the  purpose  of  proceeding  on  the  voyage, 
or  deliver  him  to  the  master,  mate,  or  agent  to  be  conveyed; 
and  at  the  same  time  they  may  order  any  costs  or  expenses 
properly  incurred,  by  or  on  behalf  of  the  master  or  owner, 
by  reason  of  the  offence,  to  be  paid  by  the  offender ;  and  if 
Deduction  ncccssaiy,  to  be  deducted  from  any  wages  which  he  has 
ttSS^ed*^^*  earned,  or  may  afterwards  earn,  by  virtue  of  his  then  existing 
engagement. 

Convejing  §  1682.  If  a  seaman  or  apprentice  has  been  imprisoned 

Jl^^ntiM  on  ^^^  ^^y  ®^^^  offence  as  above  mentioned,  or  for  any  bread 
board.  of  discipline,  and  during  his  imprisonment,  and  before  his 

engagement  is  at  an  end,  his  services  are  required  on  board 
the  ship ;  then,  on  the  application  of  the  master,  owner,  or 
agent,  any  Justice  may  cause  such  seaman  to  be  conveyed  on 
board  his  ship  for  the  purpose  of  proceeding  on  the  voyage, 
or  to  be  delivered  to  the  master  or  mate,  the  owner  or  agent, 
to  be  by  them  so  conveyed,  although  the  termination  of  the 
period  of  his  imprisonment  has  not  arrived. 

§  1683.  The  provisions  of  the  law  of  the  Colony  for 
dealing  with  deserters  from  foreign  ships  are  detailed  here- 
after.    See  ^'  Ships  and  Seamen,''  post. 

N.B. — ^A  few  fonns  respecting  the  recovery  of  seamen's 
wages  will  be  found  in  the  Formulary,  Nos.  235-258,  &c. 


Metal — Dealers  in  Old. 
See  Marine  Stores. 


Militia. 

Act  in  force.  §  1684.  "  Tlie  Militia  Act,  1865,"  which  repealed  previous 

Acts  of  1858,  1860,  and  1862,  was  directed  to  come  into 
operation  on  and  after  the  1st  January,  1866^  in  such  dii« 
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tricts  as  the  Governor  might  from  time  to  time  proclaim.  It 
iroxild  appear  that  the  Act  has  not  yet  been  proclaimed  as 
applicable  to  some  portions  of  the  Colony ;  and  while  this 
continues  to  be  the  case,  reference  must  be  made,  in  respect 
of  such  districts,  to  the  previous  Acts. 

§  1685.  Besides,  the  clauses  in  the  Act  of  1865  creating  Fines  imposed 
offences  and  inflicting  penalties, — which  arc  to  be  recoverable  gje^35^"* 
(sec.  3G)  in  a  summary  manner  before  two  or  more  Justices 
upon  the  information  of  any  commissioned  officer  of  Militia 
or  Volunteers,  except  as  specially  provided  in  the  Act, — 
there  is  a  provision  in  the  35th  section  for  empowering  Jus- 
tices to  enforce  payment  of  fines  imposed  by  officers  under 
its  terms. 

,  The  section  in  question  enables  the  Governor  in  Council  Bsgulations. 
to  make  and  alter  regulations  (not  repugnant  to  the  Act) 
respecting  the  enrolment,  discipline,  training,  exercise,  arms, 
accoutrements,  clothing,  equipment,  conveyance,  pay,  rations, 
lodging,  and  pensions  of  the  Militia,  or  any  part  of  it ;  and  to 
appoint  penalties  for  the  breach  of  such  regulations  not 
exceeding  £5  for  one  offence,  or,  in  default  of  payment,  im- 
prisonment for  any  time  not  exceeding  fourteen  days  for  one 
offence. 

Moreover,  the  same  section  enables  the  Governor,  in  any 
regulations  made  under  it,  to  provide  that  any  officer  of 
Militia  may  inflict  a  fine  of  jB5  for  any  offence  specified 
therein.  The  officer  may  then  apply  to  any  Justice  of  the 
Peace,  and,  upon  proof  of  such  fine  having  been  inflicted, 
the  Justice,  without  inquiring  into  the  merits  of  the  infliction 
or  offence,  is  to  levy  it  with  costs,  and  issue  his  warrant 
accordingly. 


Mutiny  Acts. 

Military, 

§  1686.  Inasmuch  as  there  are  not  at  present  any  Im-  MiHtaiy. 
perial  Military  Forces  in  the  Colony,  it  seems  unnecessary 
to  detail  in  this  place  the  particular  provisions  of  the  annual 
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Imperial  Mutiny  Act  which  immediately  affect  Justices  of  the 
Peace,  such  as  were  introduced  into  the  first  edition  of  this 
work. 


Applies  to 
Militia  and 
Volunteers. 


§  1687.  It  is,  indeed,  provided  by  the  Colonial  Legislature 
that  the  enactments  of  the  Imperial  Mutiny  Act  for  the  time 
in  force  shall  apply  to  the  Militia  and  Volunteer  Forces  of 
the  Colony,  during  actual  service ;  but  the  Act  itself  ought 
to  be  consulted  when  it  is  necessary  to  apply  it. 


Naval, 
Navy  gorem-         §  1688.  The  discipline  of  the  Navy  is  not  provided  for  by 
^^^^'  annual  Mutiny  Acts.     The  last  Act  respecting  it  is  "The 

Government  of  the  Navy  Act,'^  24;  and  25  Vict.  c.  115. 


Marine. 


Act  1867. 


Marine, 
§  1689.  The  annual  Imperial  Mutiny  Act  for  the  r^ula- 
tion  of  Her  Majesty^s  Royal  Marine  Forces  while  on  shore, 
contains  provisions  similar  to  the  Military  Mutiny  Act. 
While  on  board  ship,  the  Marines  are  amenable  to  the 
discipline  of  the  Navy. 


Naval  and  Victualling  Stores. 

By  "  Her  Majesty^s  Naval  and  Victualling  Stores  Act, 
1867,^^  various  penalties  are  imposed  for  offences  mentioned 
therein. 


Stores  to  be  §  1690.  Certain  marks  are  described  in  the  Schedule  to 

marked.  the  Act  which  are  to  be  applied  to  such  stores ;  and  in  order 

to  prevent  a  failure  of  justice  by  reason  of  the  difficulty  of 

proving  knowledge  of  the  fact  that  stores  bore  such  a  mark, 

the  following  provision  is  made  by  section  nine : — 

Marked  stores  §  1691.  If  any  naval  or  victualling  stores,  bearing  any 
mshjanger s  g^^j^  mark,  arc  found  in  the  possession  of  any  person,  not 
Sec.  9.  being  a  dealer  in  marine  stores,  or  a  dealer  in  old  metals,(^) 

Q)  For  definition,  see  an/e,  Tit.  Marine  Stores, 
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and  not  being  in  Her  Majesty's  service,  and  if  sucli  person 
on  being  taken  or  summoned  before  a  Justice  of  the  Peace, 
does  not  satisfy  him  that  he  came  by  the  stores  lawfully, 
the  Justice  may  convict  him,  and  award  a  penalty  not 
exceeding  £6. 

§  1692.  If  such  person  satisfies  the  Justice  that  he  came  To  bo  traced 
by  the  stores  lawfully,  the  Justice  may,  at  his  discretion,  ^^^J?^^ 
according  to  the  evidence  given  and  the  circumstances  of  the  holders, 
case,  summon  before  him  every  person  through  whose  hands 
the  stores  seem  to  have  passed ;  and  any  such  person  who  has 
had  possession  of  them,  failing  to  satisfy  the  Justice  that  he 
came  by  them  lawfully,  is  to  be  liable,  on  conviction  by  the 
Justice,  to  a  penalty  not  exceeding  £o, 

§  1693.  For  the  purposes  of  the  Act,  stores  are  to  be  Construction 
deemed  to  be  in  the  possession  or  keeping  of  any  person,  °  PO''®"iou. 
if  he  knowingly  has  them  in  the  actual  possession  or  keeping 
of  any  other  person,  or  in  any  house  or  place,  open  or 
enclosed,  whether  occupied  by  himself  or  not,  and  whether 
they  were  had  for  his  own  use  or  benefit,  or  for  the  use  or 
benefit  of  another. 


Newspapers  axd  Printers'  Registration. 
§  1691.  "  The  Printers  and  Newspapers  Registration  Act,  Xewspapors 
1868,'^  contains  enactments  on  the  following  subjects  : —        ^^^'  ^®^- 
Part  I.  Sees.  4-9 — Registration  of  Printing  Presses. 
Part  II.  Sees.  10-18 — Registration  of  Newspapers. 
Part  III.  Sees.  19-23— Penalties. 

§  1695.  The  only  provisions  of  the  Act  to  which  it  is  neces-  Unauthenti- 
sary  to  allude  in  this  place,  are  for  the  apprehension  of  persons  ^^^  iBsaca- 
distributing  unauthenticated  papers,  and  for  issuing  search 
warrants  for  unregistered  presses. 

§  1696.  It  is  provided  by  the  7th  section,  that  if  any  Penalty  on 
person  sell,  or  offer  for  sale,  or  gratuitously  deliver,  or  offer  ®°®°^®'^- 


i|jp5  r.  s::;^  ari-tc^.ri^ai.Ti  jcttzi*  vt?  ^ 


v^  v>  'Ui:w7*r.  'X  jaaT*  n  ist  niniic  ^vaest.  zt  i 


■ ./ 


r 


\*,.\^.  r.i*"r,  ir.T  sna^cea  zxrjKC  TOfm.  -w^uua 


^fT-^:^  tlvi  a*r:  i.<  'ioxjt  aaa-r  ^eixa  aaii  Jenin  ^&e 
{yrv>T;,  ar.d  take  Ikixn,  or  deliver  aixn  ?a  JGnxe 
f/iTa/ire  ofF.ci:7  to  be  taker,  Isefbre  a.  J^adee  oiT  ttte 
^r.'i^rr  t?iat  iirich  Joaiice  maj  Lear  asii  decermzce  i 
V^ui  V/een  sniiltr  of  an  ofimce  a^ain^  tiue  Act. 


I'w'^f  A  I  1  Cr^r,  1  li^:  >ith  uxtiou  proride».  tiiax  if  acj  Jcstice.  fion 

T^Jct^A' ,t*'%,  "*'^'''"****'>^'  ^'^  oaih.  Las  reaaoa  to  suspect  cbat  mny  printiiig 
\ir^^,  iff  tvpfn  for  printing,  is  or  are  osed,  or  kept  for  me, 
withMit  uotia:  given,  or  a  certilicare  obtained  mider  the 
Act,'^,  or  in  anv  liou*e  or  place  not  indoded  in  sndi  notice 
i>u(\  ('(tniiK-iLte,  he  maT  br  Ida  warrant  direct  anr  constable, 
^^hh  hU  a^.^i^tants,  to  eriter  in  the  daT-time  into  anv  ludi 
hount:,  and  si-unh  tor  any  printing  press  or  types;  and  e^eiT 
41'irh  ofWcer,  ^ith  )(ueh  aasi-^tants  as  aforesaid,  may  enter  sndi 
hotiMc  or  place  in  the  day-time  accordingly,  and  may  seise 
ai.rl  cArry  away  every  printing  press  found  therein,  and  all 
tvprrn  and  otlnr  articles  thereto  belonging,  and  all  printed 
pai^rrs  found  in  .<;uch  house  or  place. 

KiMu\fhouf.  §  \(yjH.  13ut  the  above-mentioned  pro\dsions  are  not  to 

('Xt<rnd  to  (\)  the  impression  of  any  engraving,  or  to  printing 
the  name,  or  name  and  address,  or  business,  or  profession,  of 
any  perHon,  and  the  articles  iu  which  he  deals;  or  (2)  to  anj 

(')  'J'lio  iiaino  of  the  printer,  and  his  luual  pUce  of  abode,  and,  if  it  bet 
town,  of  tho  fttreot  or  other  part  thereof,  arc  to  be  printed  in  legible  chaIl^ 
tcTri  u])on  the  front  of  ercry  lueh  paper,  if  it  be  printed  on  one  aide  onlj,aad 
ii]jon  tho  first  and  ]a«t  leaf  of  cTerj  paper  or  book,  if  there  be  more  than  oae 
huch  leaf. 

(')  The  notice  is  to  be  gircn  to  the  Registrar  of  the  Sapreme  Conrt  in  tk 
I'rovincti  in  which  tho  press  or  types  are  situate,  and  if  situate  within  a  dis- 
trict not  being  within  tlie  boundaries  of  a  Proyince,  to  sucli  a  Begistrar  of  the 
•Supremo  Court  as  tho  Goremor  shall  appoint  for  tliat  district.  The  notioe  tf 
to  bo  attested  hy  a  witness  in  a  form  given  bj  the  Act,  and  the  Begistrar  is  to 
file  it,  and  to  giye  a  certificate  for  it  in  a  form  giren  by  the  Act.  (See  sec.  4) 


•\ 
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papers  for  the  sale  of  estates  or  goods  by  auction  or  other- 
wise ;  or  (3)  to  any  bank  note,  bill  of  exchange,  or  promis- 
sory note;  or  (4)  to  any  bond  or  other  security  for  the 
payment  of  money ;  or  (5)  to  any  bill  of  lading,  policy  of 
insurance,  letter  of  attorney,  deed  or  agreement ;  or  (6)  to 
any  receipt  for  money  or  goods ;  or  (7)  to  any  warrant  or 
proceeding  in  the  Supreme  Court  or  any  inferior  Court ;  or 
(8)  to  any  papers  printed  by  the  authority  of  any  department 
of  the  Government  of  the  Colony. 

§  1699.  The  penalties  under  the  Act  may  be  recovered  Beoorerj  of 
under  ''The  Justices  of  the  Peace  Act,  1866 ;''  and  theP^'^*^~- 
moiety  of  the  penalties  for  offences  under  Part  I.  of  the  Act 
is  to  be  for  the  use  of  the  person  informing  or  suing  for  it. 


Nuisances. 
§  1700.  There  does  not  appear  to  be  any  general  Act  in  No  general 

Act  aboat 
noiflances. 


force  in  New  Zealand  respecting  nuisances  and  their  abate-       ^    ^* 


ment ;  (})  but  it  may  be  desirable  to  remind  Justices  of  the 
Common  Law  of  England  on  the  subject,  which  is  of  course 
applicable  to  the  Colony. 

§  1701 .  Common  nuisances  arc,  offences  against  the  public,  KiuBanoes  at 
caused  either  by  neglecting  to  do  things  which  the  common  ^e£Ui«?"  ^ 
good  requires,  or  by  doing  acts  which  annoy,  or  are  such  in 
their  nature  tliat  they  must  annoy,  the  whole  community ; — 
such  as  the  carrying  on  of  unwholesome,  noisy,  and  offensive 
trades  and  occupations  in  places  where  the  public  must  suffer 
annoyance  therefrom;  the  keeping  of  disorderly  houses, 
whether  bawdy-houses,  gaming-houses,  or  other  disorderly 
places  of  entertainment ;  open  lewdness  and  indecency,  such 
as  exposure  of  the  person  in  bathing,  or  otherwise,  in  public 
places ;  the  keeping  of  ferocious  animals ;  the  obstructing  of 
highways,  kc.{^) 

Q)  There  are  proTiBioni  in  "  The  Katire  Diatricts  Regulation  Act,  1858," 
for  making  regulations  respecting  nuisances  in  such  districts. 

(^  A  common  scold  is  a  nuisance  at  Common  Law,  and  is  liable  to  indict- 
ment ;  but  it  seems  unnecessary  to  detail  the  special  proTisions  of  the  law  for 
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Funiahment. 


Abatement. 


Disorderly 
housee. 


§  1702.  In  all  fiuch  cases^  where  the  nuisance  is  of  a 
public  character^  the  parties  committing  it  are  liable  to  be 
proceeded  against  penally^  by  way  of  indict jnent^  informatioiii 
or  presentment^  and  to  be  punished  by  fine  and  impriscHi- 
ment^  and  in  some  cases  by  personal  correction ;  and  further 
order  may  also  be  made  for  the  removal  of  the  nuisance. 

§  1703.  But  besides  the  punishing  of  nuisances  by  legal 
process^  it  seems  that^  by  the  Common  Law,  any  one  may 
abate^  that  is,  pull  down  or  destroy,  the  nuisance, — ^as  in  the 
case  of  a  new  gate,  or  even  a  new  house,  erected  on  a  public 
highway ;  and  it  would  seem  that  what  a  private  person  may 
do,  constables  under  the  direction  of  Justices  may  do  f 
fortiori.  Private  persons  and  Justices  ought,  however,  to  be 
very  sure  that  they  are  right  in  point  of  law  in  such  cases, 
both  as  to  the  public  right  and  the  existence  of  the  nuisance, 
before  having  recourse  to  such  a  proceeding;  and  it  wonld 
seem  advisable,  except  in  cases  of  urgency,  or  where  the 
nuisance  is  manifest,  but  not  of  sufBcient  importance  to 
justify  regular  proceedings  at  law,  to  take  other  legal  pro- 
ceedings, rather  than  adopt  such  summary  action, — especially 
if  it  should  be  likely  to  lead  to  a  breach  of  the  peace.  Persons 
taking  on  themselves  to  abate  a  nuisance,  act,  of  course,  at 
their  own  risk. 

§  1704.  With  respect  to  one  species  of  nuisance  which  ii 
a  common  subject  of  indictment  or  presentment, — the  keeping 
of  disorderly  houses, — there  are  certain  provisions  made  by 
Statute  in  England,  to  encourage  prosecutions,  which  seem 
scarcely  applicable  to  the  Colony,  and  need  not,  therefore, 
be  detailed  in  this  work.  See  on  this  subject.  Tit.  ConiU' 
giou^  Diseases^  and  Vagrants, 

§  1705.  It  seems  probable  that  most  Provincial  Legis- 

tbe  punishment  of  this  species  of  nuisance,  namelj,  bj  trehuchet,  or  cuckiBg^ 
stool,  ftn  engine  of  correction  the  use  of  which  may  probablj  be  deemed  to 
have  been  obsolete  in  England  on  the  14th  January,  184/0,  and  therefore  not 
applicable  in  New  Zealand.  No  doubt,  on  conviction,  fine  and  imprisonment 
could  still  be  awarded,  but  it  has  not  been  deemed  necessarj  to  insert  anj  fbm 
of  iufbnnation  in  such  cases  adapted  to  the  Colony. 
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latures  have  made  some  provisions,  by  local  Acts,  for  nui-  Local  Acti 
sances,  and  matters  analogous  to  nuisances,  in  towns,  &c.,  "uW^t 
or  streets  and  highways;  but  it  is  to  be  remembered  that 
those  Legislatures  have  no  power  to  alter  the  Common  or 
Statute  Law  respecting  indictable  offences,  and  that  any 
provisions  which  they  may  have  made  for  summary  pro- 
ceedings and  penalties  in  respect  of  indictable  nuisances, 
must  be  taken  to  be  cumulative  and  not  restrictive. 

§  1706.  There  is  an  Ordinance  of  the  Legislative  Council  The  Slaughter 
of  the  Colony  respecting  one  sort  of  nuisance,  which  seems  to  ^^"^  9^^' 
be  still  in  force,  so  far  as  it  has  not  been  repealed  by  Provincial 
Ordinances,  namely,  ''The   Slaugliter   House   Ordinance,^' 
Sess.  VIII.,  No.  5  (1847) .     That  Ordinance  gives  the  Gover- 
nor power  to  proclaim  districts  within  which  cattle  are  not 
to  be  slaughtered  without  license  under  a  penalty  of  £o  for 
every  head  of  cattle  so  slaughtered ;    gives   power  to  the  Sec.  6. 
Justices  at  a  special  meeting  to  grant  such  licenses  for  a 
year ;  and  enables  any  Justice,  by  himself  or  by  a  constable  See.  8. 
authorized  by  writing,  to  visit  and  inspect  such  slaughter- 
houses  and   give   needful    directions    about    the   cleansing 
thereof,  under  a  penalty  for  obstruction  or  neglect  to  comply 
with  the  directions,  of  £5  to  £10.     The  Ordinance  further  Sec.  9. 
empowers  a  Justice,  or  a  constable,  &c.,  authorized  by  him, 
to  enter  by  day  or  night  into  such  licensed  slaughter-house, 
to    search    for    stolen    cattle    suspected    of    having    been  Sec.  10. 
slaughtered ;  and  makes  it  a  misdemeanour  to  obstruct  such 
search.     Moreover,  any  Justice  has  power  under  the  Ordi-  Sec,  11. 
nance  to  demand  the  skin  of  any  horned  or  neat  cattle  which 
may  have  been   slaughtered  within   a  month   before  such 
demand ;  and  if  the  person  of  whom  it  is  demanded  do  not  Sec  16. 
produce  such  skin,  or  give  a  satisfactory  account  how  it  has 
been  disposed  of,  he  is  to  forfeit  and  pay  for  every  such 
offence,  on  conviction,  a  sum  not  exceeding  £10. 

§  1707.  By  an  Ordinance  passed  by  the  Legislature  of  NewMunster 
New  Munster,  a.d.  1849,  intituled  "  An  Ordinance  to  increase  q"^^^"^ 
%he  efficiency  of  the  Constabulary  Force,''  which  is  to  be  1849, 
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construed  along  with  tlie  Ordinance  of  the  Greneral  Legis- 
lative Council  of  the  Colony,  Sess.  VII.,  No.  2,  (1847,) 
intituled  '^An  Ordinance  to  provide  for  the  Establishment 
and  Maintenance  of  a  Constabulary  Force,'^  a  great  number 
of  acts  in  the  nature  of  nuisances  are  specified,  and  penalties 
enacted  in  respect  of  them. 

How  far  in  §  1708.  This  Ordinance,  it  is  believed,  was  adopted  at  m 

*'*"**  early  period  by  several  of  the  Provincial  Legislatures ;  but 

in  some  of  the  now  existing  Provinces  there  has  been 
special  legislation  affecting  the  subject;  and  it  will  therrfore 
be  necessary  for  Justices  to  refer  to  the  local  Ordinances 
respecting  it. 

Bemedies  §  1709.  As  regards  this  New  Munster  Ordinance,  where 

cumulatiTe.     j^.   ^^^  ^^  j^^   force,   or   any  other   local   Ordinances  on 

similar  subjects,  it  must  be  remembered  that  the  remedia 
given  are  to  be  taken  to  be  cumulative,  and  not  to  have  dis- 
placed the  Common  Law  right  of  proceeding  by  indictment, 
information,  presentment,  and  abatement. 

Dognuisances.  §  1710.  In  all  the  Provinces  there  are  special  enactments 
respecting  dogs  going  at  large,  which  is  in  the  nature  of  a 
nuisance. 

N.B. — Form  describing  some  of  the  more  ordinary  kinds 
of  nuisances  will  be  found  in  the  Alphabetical  Digest,  post. 


Oaths. 
See  Declarations,  ante. 
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Passenoers. 
See  Ships  and  Seamen,  post. 
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Pawnbrokers. 
Act  1868.  §  1711.  The  statutory  provisions   on   this   subject  are 

embodied  in  "The  Pawnbrokers  Act,  1868/^  which  came 
into  operation  on  the  Ist  of  January,  1869. 
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Besides  a  variety  of  provisions  inflicting  penalties^  the 
Act  contains  certain  provisions  specially  affecting  Justices  of 
the  Peace. 

§  1712.  The  interpretation  clause  of  the  Act  (sec.  3)  brings  Interpretation 
within  the  definition  of  "  pawnbroker  ^'  every  person  who  ' 
carries  on  his  business,  or  seeks  his  livelihood,  by  advancing, 
upon  interest,  or  for  or  in  expectation  of  profit,  gain,  or 
reward,  any  sum  of  money  upon  security — ^whether  collateral 
or  otherwise — of  any  article  or  articles,  goods  or  chattels, 
whatsoever  taken  by  him  by  way  of  pawn,  pledge,  or  security  : 
and  such  person  is  to  be  deemed  and  taken  to  have  carried 
on  the  business  or  trade  of  a  pawnbroker  within  the  meaning 
of  the  Act. 

The  term  "  article ''  is  to  include  every  species  of  chattels 
and  goods  whatsoever. 

§  1713.  But  the  Act  is  to  be  construed  as  not  applying  Not  applying 
to  loans  or  advances  made  on  goods,  chattels,  live  stock,  wool,  ^g^jr'^^*  ^ 
bonds,  bills,  or  other  securities  by  merchants,  bankers,  com- 
mission agents,  brokers  or  auctioneers,  in  the  ordinary  bond 
fide  course  of  mercantile  transactions. 

§  1714.  Persons  not  holding  licenses  under  Provincial  Proyincial 
Ordinances  repealed  by  the  Act,  are  prohibited  from  carry-  ^<^°"^*- 
ing  on  the  business  of  a  pawnbroker  in  the  Colony  without 
having  obtained  a  license  under  the  Act,  under  a  penalty  not 
exceeding  £20  for  each  offence. 

§  1715.  Any  person  wishing  to  obtain  a  license  is  to  Application 
deliver  to  the  Clerk  of  the  Resident  Magistrate's  Court  or  for  license. 
Court  of  Petty  Sessions  nearest  to  the  place  where  he  intends 
to  carry  on  business,  an  application  in  the  form  given  in  the  FonnKo.259. 
second  Schedule  to  the  Act,  and  to  be  recommended  by  five 
householders  residing  in  the  district  in  which  the  application 
is  made. 

§  1716.  Such  Court  may  thereupon,  at  its  next  sitting  Hearing. 
after  the  lapse  of  three  days  from  the  delivery  of  the  notice. 
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License.         if  satisfied  with  the  character  of  the  person  applying^  grant  a 
Form  Ko.  260.  license  to  him  under  their  hands  in  the  form  to  the  third 
Schedule  in  the  Act. 


Period  of 
liceDse. 


§  1717.  The  license  is  to  be  in  force  for  one  year  from  its 
date^  and  is  to  be  delivered  to  the  applicant  on  the  payment 
of  £10. 


Open  Court.  §  1718.  All  such  applications  are  to  be  heard  and  deter- 

mined in  open  Court ;  and  the  inquiry  is  to  be  judicial. 


Lists  to  be 
kept. 


§  1719.  The  Clerk  of  every  Court  by  which  such  license 
is  granted  is  to  keep  an  alphabetical  record  of  them;  and 
is  liable  to  a  penalty  not  exceeding  £o  for  neglecting  to 
do  so. 


List  to  bo  §  1720.  In  any  proceedings  before  Justices  against  any 

eyidence.  person  alleged  to  be  a  licensed  pawnbroker,  as  such,  the 
production  of  the  alphabetical  record  kept  by  the  Clerk  of 
the  Resident  Magistrate's  or  Petty  Sessions  Court  is  to  be 
primd  facie  evidence,  both  of  the  personal  ideutity  of  the 
person  therein  named,  and  that  such  person  is  a  licensed 
pawnbroker  under  the  Act  until  the  contrary  be  shown. 

Foreign  proof.  §  1721.  It  is  provided  that  any  other  proof  as  to  the  fact 
of  any  person  holding  such  license  may  be  admitted,  which 
such  Justices  may  think  fit. 


Burden  of 
proof. 


Separate 
houses  of 
trade. 


§  1722.  The  burden  of  proof  of  holding  a  license  in  all 
proceedings  under  the  Act,  against  a  person  carrying  on  the 
business  of  a  pawnbroker,  is  cast  upon  him ;  and  he  is  to  be 
deemed  unlicensed,  unless  he  produces  a  license,  or  otherwise 
gives  satisfactory  proof  of  his  being  licensed. 

§  1723.  If  pawnbrokers  keep  more  than  one  house  or 
shop  for  taking  in  goods  for  pawn,  they  must  have  separate 
licenses.  Persons  in  partnership  carrying  on  business  in  one 
place,  need  not  have  more  than  one  license^ 
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&  1724.  The  holder  of  a  pawnbroker's  license,  must,  on  Production  of 
demand  at  his  licensed  place  of  business,  produce  the  license  "*^"*®* 
to  any  Justice  of  the  Peace,  or  to  any  constable  authorized 
in  writing  by  a  Justice  to  demand  the  production  thereof; 
and  for  every  refusal  or  neglect  he  is  liable  to  a  penalty  not 
exceeding  £50,  unless  reasonable  cause  for  its  non-produc- 
tion shall  be  given  to  the  satisfaction  of  the  Justices. 

§  1725.  There  are  various  provisions  in  the  Act  for  limit-  Bates  of 
ing  the  rate  of  interest  and  rates  of  profit,  and  exhibiting  the  profit, 
same  in  a  conspicuous  place,  and  respecting  the  entering  of 
pledges  and  pledge -tickets,  and  the  inspection  of  entries,  and 
the  sale  of  pledges  and  payment  of  surplus,  and  the  replacing 
of  lost  pledged  tickets  on  a  written  declaration  duly  made 
under  the  provisions  of  any  Act  authorizing  declarations  in 
lieu  of  oaths, — (See  an/e.  Declarations,) — respecting  the  hours 
of  business,  restoration  of  unlawful  pledges  and  pledges  by 
infants  or  drunkards,  or  of  exchange  pledges. 

§  1726.  By  the  30th  section  it  is  provided,  that  if,  in  the  Production  of 
course  of  any  proceedings  before  any  Resident  Magistrate  or  g^"^®"^  * 
Justice  of  the  Peace,  whether  under  the  Act  or  not,  it  should 
appear  material  to  require  the  production  of  any  book,  license, 
or  paper,  which,  according  to  the  Act,  ought  to  be  in  the 
custody  of  a  pawnbroker,  the  Resident  Magistrate  or  Justices 
may  summon  such  pawnbroker  to  attend  before  him  or  them 
and  produce  the  same;  and  if  the  pawnbroker  does  not 
attend  and  produce  such  document,  or  if  he  produces  it  in 
an  altered  state,  he  is  to  be  liable,  unless  he  shows  a  reason- 
able excuse,  to  a  penalty  not  exceeding  .€50. 

§  1727.  The  31st  section  provides,  that  if  a  Justice,  from  Search 
information  received  by  him  on  oath,  thinks  it  necessary  for  g^^™5^' 
the  ends  of  justice,  he  may  issue  a  warrant  to  any  constable 
to  demand  the  search  and  inspection  of  the  business  books 
of  any  pawnbroker,  or  to  obtain  a  copy  of  any  entries 
therein,  or  to  obtain  the  inspection  or  position, — for  the 
purpose  of  production  in  evidence  or  identification, — of  any 
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pledge  then  on  the  premises  of  such  pawnbroker.    The 
Form  No.  261.  Trarrant  is  to  be  in  the  form  set  forth  in  the  fifth  Schednle 
to  the  Act. 

Surrender  of         6  1728.  By  the  37th  section,  two  or  more  Justices  of  the 

rl  1 

S^yVwged.  P^*C6  ^re  empowered  to  order  that  any  goods  unlawfully 
Sec.  87.  pawned,  pledged,  or  exchanged,  which  have  been  brought 

before  them,  and  the  ownership  of  which  has  been  estab- 
lished to  their  satisfaction,  be  delivered  up  to  the  owner  by 
the  party  with  whom  they  were  so  pledged,  fee,  either  with- 
out compensation,  or  with  such  compensation  to  the  party  as 
the  Justices  shall  think  fit. 

Detention  of  §  1729.  By  the  38th  section,  powers  are  given  to  pawn- 

Snder  sua-  brokers,  their  servants  or  agents,  to  detain  goods  and  persons 
picioua  cir-  under  the  following  circumstances.  In  case  any  person  who 
Sec.  38.  oners,  by  way  of  pawn,  pledge,  exchange,  or  sale,  any  articles, 

goods,  or  chattels,  (1)  is  unable,  or  refuses,  to  give  a  satis- 
factory account  of  himself;  or  (2)  wilfully  gives  any  false 
information  to  the  pawnbroker,  or  to  his  servants,  as  to 
whether  the  articles  are  his  own  property  or  not,  or  as  to  his 
name,  or  place  of  abode,  or  the  name  or  place  of  abode  of 
the  owner  or  owners  of  the  goods ;  or  (3)  if  there  is  any 
other  reason  to  believe  that  the  articles  are  stolen,  or  other- 
wise illegally  or  clandestinely  obtained ;  or  (4)  if  any  person 
not  entitled,  nor  having  any  colour  of  title,  by  law,  to  redeem 
any  articles  in  pledgep  or  pawn,  attempts  or  endeavours  to 
redeem  the  same. 

And  of  person        §  1730.  In  such   cases,  the  pawnbroker   or   his   agent, 

offenng.  having  seized   such   person   or  articles,   is   to   deliver  the 

person  immediately  to  the  custody  of  a  constable  or  peace 

ofiicer,  who,  as  soon  as  may  be,  is  to  bring  the  person  and 

the  articles  before  some  Justice  or  Justices  near  the  place. 

Ensiling  §  1731.  If  a  Justicc,  on  examination  and  inquiry,  has 

coimni  men  .  ^^^^^^  ^q  suspect  that  the  articles  were  stolen,  or  illegally  or 

clandestinely  obtained,  or  that  the  person  ofibring  or  at- 
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tempting  to  redeem  them  Las  not  any  pretence  or  colour  of 
right  to  redeem  them,  he  may  commit  such  person  into  safe 
custody  for  such  reasonable  time  as  may  be  necessary  for 
obtaining  proper  information  upon  the  subject,  in  order  that 
he  may  be  further  examined. 

§  1732,  If,  on  cither  of  the  examinations,  the  Justice  is  Incaaeof 
satisfied  that  the  articles  were  stolen,  or  illegally  or  claudes-  *  ^^  ^^  '• 
tinely  obtained,  or  that  the  persons  offering  or  endeavouring 
to  redeem  tliem  had  no  pretence  or  colour  of  right  to  do  so, 
he  is  to  commit  tlic  person  offending  to  any  gaol,  to  be  dealt 
with  according  to  law,  where  the  nature  of  the  offence 
authorizes  the  commitment  by  any  other  law ;  and  where  tlie 
nature  of  the  offence  does  not  authorize  such  commitment  by 
any  other  law,  the  commitment  is  to  be  for  a  term  not 
exceeding  three  months,  at  the  discretion  of  the  Justice. 

• 

§  1733.  For  any  offence  against  the  provisions  of  the  PcnalticB. 
Act,  not  specially  provided  for,  the  penalty  is  to  be  one  not 
exceeding  £oO ;  and  one-half  is  to  go  to  the  informer,  and 
the  other  half  to  the  Consolidated  Fund. 

§  1731?.  And  all  penalties,  sums  of  money,  and  forfeitures.  Their 
pecuniary  or  otherwise,  under  the  Act,  are  to  be  recovered  ^^^^^^T- 
or  enforced  under  "  The  Justices  of  the  Peace  Act,  1866." 

§  1735.  The  usual  provision  is  made  for  the  protection  Protection  of 
of  Justices  and  constables,  in  case  of  actions  brought  against  ^  ^"' 
them  for  anything  done  under  the  Act ;  and  no  proceeding 
under  the  Act  is  to  be  avoided  for  want  of  form,  or  removed 
into  the  Supreme  Court. 

§  1736.    The   provisions    of   the  Act  ai'e  extended  to  Executow,  ad- 
executors,  administrators,  and  assigns  of  pawnbrokers,  except  ^*J'J^^7' 
that  such  persons  are  not  to  be  answerable  for  any  penalty  protected. 
or  forfeiture,  out  of  their  owil  moneys,  unless  it  has  been 
incurred  by  their  own  act  or  neglect. 

64r 
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Police. 
Duties  of  The  appointment^  duties^  and  liabilities  of  police  con- 

constoblea.        ^^^y^^^  ^jj  ^^  f^^^^  j^  ^^^^jj^  ^^^^^  Chapter  XII. 

Police  §  1737.  The  Resident  Magistrates  appointed  under  the 

J>^»»  "    •     general  Ordinances  and  Acts  of  the  Colony,  have  the  same 

power  as  Police  Magistrates  under  the  earlier  Ordinances; 

and,  like  Police  and  Stipendiary  Magistrates  in  England,  hare 

usually  the  same  jurisdiction  as  any  two  ordinary  Justices 

of  the  Peace. 

Becognizanoes        §  1738.  As  to  the  power  of  constables  to  take  recog- 
nizances in  certain  cases,  see  post,  Tit.  Recognizances. 


Printers. 
See  Newspapers  and  Printers'  Registration. 


Becognizances. 

Recognizances        §  1739.  The  proceedings  upon  recognizances  for  keeping 
in  general       ^^^  ^^^^^  ^^^  detailed  ante,  §§  262-276  inclusive. 

General  pro-  §  1740.  The  general  provisions  of  "The  Justices  of  the 

^Si'at..  reace  Act,  1866  »  respecting  other  recognizances,  and  those 
of  "The  Crown  Debts  Act,  1866,''  are   to  the  following 
effect : — 
J.P.  Act,  1866,        Every  recognizance  entered  into  before  a  Justice  of  the 
B.  181.  Peace  is  to  state  the  Christian  name  or  names  and  surname 

of  every  person  entering  into  it,  and  his  art,  trade,  profes- 
sion, or  calling,  and  his  place  of  abode,  and,  if  he  resides  in  a 
town,  the  name  of  the  street  and  the  number  of  the  hoose 
in  which  he  resides,  and  whether  he  is  the  owner  or  tenant 
thereof,  or  whether  he  is  a  lodger  therein.  (See  the  general 
Form,  No.  10,  &c.) 

The  Justice  before  whom  a  recognizance  is  to  be  entered 
into  must  give  to  each  of  the  persons  mentioned  in  it  a  nodoe 
in  the  Form  No.  10a. 
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§  1741.  Power  is  given  to  a  constable  in  charge  of  a  Constable  may 
police  station  or  watch-house,  to  take  the  recognizance  of  *^^®  ''®^^' 
any  person  who,  being  charged  with  an  offence  for  which  he 
is  liable  to  be  summarily  convicted  before  Justices,  is  brought  j.p.  Act,i866, 
without  a  warrant  into  such  constable's  custody,  and  cannot  "•  ^^^* 
be  conveniently  taken  forthwith  before  a  Justice. 

§  1742.  In  such  case,  the  constable,  if  he  deem  it  prudent,  Conditions 
may  take  the  recognizance  of  the  party  charged,  with  or*^^®"^^^' 
without  sureties,  conditioned  for  the  appearance  of  such 
person  before  a  Justice,  at  a  certain  time  and  place  to  be 
mentioned  in  the  recognizance,  not  later  than  seven  days 
from  the  date  of  it. 

§  1743.  The  recognizance  is  to  be  taken  without  fee  or  No  fee  thereon, 
reward ;  and  the  constable  is  to  enter  in  a  book  to  be  kept 
for  the  purpose  in  the  police  station  or  watch-house,  the  Entiy. 
name  of  the  party,  and  his  surety  or  sureties,  if  any,  together 
witt  the  conditions,  and  the  sums  respectively  acknowledged ; 
and  the  entry  is  to  be  signed  by  the  party  and  sureties,  and 
to  be  laid  before  such  Justice  as  shall  be  present  at  the  time 
and  place  mentioned. 

§  1744.  If  the  party  does  not  appear,  the  Justice  is  to  Becordof 
require  a  record  of  the  recognizance  to  be  drawn  up  and  re<^<>ff***»«*^'  • 
signed  by  the  constable.    If  the  party,  not  appearing,  applies 
by  any  other  person,  for  a  postponement  of  the  hearing  of  Poetponement 
the  charge,  the  Justice  is  to  be  at  liberty  to  enlarge  the 
recognizance  to  such  further  time  as  he  shall  appoint. 

§  1745.  If  the  party  appear  at  the  place  fixed,  either  at  Avoiding 
the  time  fixed  originally,  or  by  postponement,  to  answer  to  '^^'^^gP'***"*^- 
the  charge,  the  recognizance  is  to  be  void ;  but  if  he  does 
not  so  appear,  the  Justice  is  to  certify  the  non-fulfilment  of 
the  condition  on  the  back  of  the  recognizance. 


§  1746.  A  recognizance  taken  by  a  constable  under  the  Validity  of 

constable's 
recognisance. 


Jast-mentioned  provisions  is  to  be  of  equal  obligation,  and  *^°'**  *  * 


608  C!;  XIII.]  KISCELLANE0F9   DUTIES   OF  JUSTICES. 

liable  to  the  same  proceedings  for  estreat,  as  if  taken  before 
a  Justice  of  the  Peace. 

Estreat.  §  1747.  The  proceedings  for  estreat  and  distress,  and 

imprisonment  in  default,  are  contained  in  sections  134  and 
135  of  the  Act.     {See  post  J  Appendix,  pp.  79,  80.) 

§  1748.  Another  mode  of  proceeding  on  recognizances 
generally,  is  provided  in  the  4th  section  of  ''The  Crovn 
Debts  Act,  1866.''     (See  ante,  Crown  Debts,) 


Reformatory. 
Sec  Children — Neglected  and  Criminal ;  and  Contagioui 
Diseases. 


Restitution. 

G^exlerallawas        §  1749.  In  various  Acts,  powers  arc  given  to  Justices  to 
to  re.titution.  „^j^^  j^^^g^y  ^^  ^^^^  ^^^  ^^„^„  ^f  p^p^^v  Trhich  has  been 

the  subject  of  inquiry  before  him;  and  general  provisions 
are  made  with  regard  to  this  matter  in  "  The  Larceny  Act, 
1867,''  sections  99,  &c. 


Riots. 
Riot  Act.  §  1750.  The  special  duties  and  powers  of  Justices  and 

peace  officers  respecting  riots  and  routs,  unlawful  assemblies, 
and  the  reading  of  the  Riot  Act,  have  already  been  detailed 
in  Chapter  IV.,  "  On  the  Conservation  of  the  Peace."  (See 
ante,  §§  209-214,  and  §§  222-238.) 


Schools — Industrial  and  Reformatory. 
Sec  Children — Neglected  and  Destitute. 


Search  Warrants. 
Search  §  1751.  Special  provisions  are  made  in  a  great  number 

wwrrauta.  ^£  Statutes  for  the  issue  of  search  warrants,  and  there  are 
general  provisions  on  the  subject  in  ^'The  Larceny  Act, 
J867/'  section  102.     (See  ante,  §§  693,  &c.) 
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Sessions — Petty. 
See  ante.  Chapter  IT. 


Sheep — Diseased, 

For  specific  provisions,  sec  various  Provincial  Ordinances. 
Tit.  Sheep  and  Scab, 

§  1752.  ''The  Diseased  Sheep  Fines  Appropriation  Act,  Appropriation 
1867,"  provides  that  all  moneys  arising  from  fines  and 
penalties  inflicted  upon  owners  of  sheep  or  other  persons, 
under  any  Act  or  Ordinance  of  any  Provincial  Legislature 
providing  for  the  prevention  of  the  introduction  or  the  spread 
of  disease  in  sheep,  and  for  the  cure  and  remedy  thereof,  or 
any  like  purpose,  are  to  be  deemed  to  be  Provincial  revenue 
of  the  Province  in  which  thev  have  arisen,  and  are  to  be 
paid  over  to  the  Provincial  Account  of  such  Province. 

§  1753.   It  would  appear, '  therefore,  that  the  Clerks  of  Clerk*»  duties. 
Resident  Magistrates  or  Petty  Sessions,  or  Justices  of  the 
Peace,  receiving  such  fines  or  penalties,  must  pay  them  over 
to  that  account,  as  above  mentioned. 


Ships  and  Seamen. 
1.   The  Passeuffers  Acts,  1855  ayid  1863,  and  ^^  The  Marine 

Act,  1867." 

For  the  provisions  of  the  Slerchaiit  Shipping  Consolida- 
tion Acts,  see  ante,  Merchant  Shipping,  §  1653,  &c. 

§  1754.  Besides  the  duties  relating  to  ships  and  seamen  cast  Duties  of 
upon  the  Justices  of  the  Peace  by  the  Merchant  Shipping  Act,  p^j^^J^. 
of  which  an  outline  has  already  been  given  {ante,  §  1655,  &c.), 
there  are  various  other  duties  created  by  the  provisions  of  the 
Imperial  Act,  intituled  ^^The  Passengers  Act,  1855,'^  amended 
by  ''  The  Passengers  Act  Amendment  Act,  1863/^  to  which 
it  seems  desirable  to  call  attention,  Q) 


Q)  Resident  Magistrates  and  Justices*  clerks,  especially  at  seaports,  ouglit 
to  be  proyided  with  copies  of  this  Act, 
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Definition  of 
passengen. 
Paasengers 
Act,  1855. 


§  1755.  The  interpretation  clause  of  the  Act  of  1855 
defines  the  TFord  ^^  passage^^  as  including  all  passages  except- 
ing cabin  passages^  and  ^^  passengers  ^^  as  including  all  pas- 
sengers except  cabin  passengers ;  and  ^^cabin  passengers^^  are 
defined  according  to  the  quantity  of  space  allotted  to  them, 
the  place  where  they  mess^  the  proportionate  rate  of  the 
passage  money  to  the  length  of  the  voyage^  and  the  possession 
of  a  proper  contract  ticket.  "  Ship''  signifies  any  description 
of  sea-going  vessel,  British  or  Foreign;  and  ''passenger 
ship/'  by  the  definition  given  in  the  Amendment  Act  of  1863, 
applies  to  any  such  ship  carrying,  upon  any  voyage  to  which 
the  Act  of  1855  extends,  more  than  fifty  passengers^  or  one 
statute  adult  for  every  33  tons  (registered  tonnage)  of  t 
sailing  ship,  or  20  tons  for  a  steamer;  and  ''  master ''  includes 
the  person  borne  on  the  ship's  articles  as  such^  or  any  other 
person,  other  than  a  pilot,  for  the  time  being  in  charge  or 
command  of  a  ship. 


Extent  of  Act.  §  1756.  The  Act  is  made  to  extend  to  every  '^  passenger 
ship"  proceeding  on  any  voyage  from  the  United  Kingdom 
to  any  place  out  of  Europe,  not  being  within  the  Mediter- 
ranean Sea^  and  on  every  colonial  voyage. 


Colonial 
Toyage. 


§  1757.  A  "  colonial  voyage"  is  defined  to  be  any  voyage 
from  any  place  within  any  of  Her  Majesty's  possessions 
abroad,  (except  the  East  Indies  and  Hongkong,)  to  any  place 
more  than  400  miles  distant,  or  where  the  duration  of  the 
voyage,  ascertained  according  to  a  Proclamation  by  the 
Governor  of  the  Colony,  exceeds  three  days. 


(General  pro- 
Tiiiont  of  Act. 


§  1758.  The  Act  contains  a  great  variety  of  provisions, 
as  to  the  surveying  and  examination  of  such  ships^  and  the 
giving  of  certificates,  by  Emigration  Commissioners;  the  con- 
struction and  thickness  of  decks,  the  arrangement  and  light- 
ing of  berths,  ventilation,  and  the  carrying  of  boats ;  the 
efficiency  of  the  crew ;  the  stowage  of  cargo  and  stores ;  the 
computation  of  length  of  voyages ;  the  sufficiency  and  rates 
of  provisions  and  water;  medical  attendance  and  appliances; 
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sending  on  passengers  after  wreck  or  damage ;  posting  np  Faasengen 
abstracts  of  the  Act;  contract  tickets;  return  of  passage ^°*^* ^®^' 
money ;  subsistence  money  to  be  paid  to  passengers  relanded 
or  detained ;  and  maintenance  after  arrival ;  orders  in  Council 
regulating  emigration,  and  prescribing  rules  for  healthy 
cleanliness,  order,  and  ventilation ;  passage  brokers,  emigrant 
runners,  &c.  These  provisions  are  enforced  under  a  variety 
of  penalties,  recoverable  in  a  summary  way. 

§  1^59.  Certain  of  those  enactments  are  not  to  be  applied  Parts  not 
to  colonial  voyages  as  above  defined,  and  a  certain  other  ^^jfj^^^mi^f 
portion  is  not  to  be  applied  if  the  prescribed  duration  of  the  ti?n»  to  «>lo- 
colonial  voyage  be  less  than  three  weeks.     (See  section  96  of  ^    ^®7*K«'- 
the  Act.) 

§  1760.  Provisions  are  further  made  for  the  survey  of  Special  proTi- 
ships  in  the  colonies ;  and  for  appointing  surgeons  thereto ;  n\^  yoyam^^ 
and  also  for  the  proclamation  by  the  Governor  of  a  scale  of  Sec.  98. 
diet,  medicines,  and  medical  comforts,  and  of  the  prescribed 
duration  of  voyages. 

§  1761.  Power  is  also  given  by  the  Act  to  the  Governor-  Indian  Acta. 
Greneral   of    India  in   Council    to    pass  '  Acts    concerning 
passenger  traffic,  which  shall  be  enforced  in  all  Her  Majesty's 
possessions. 

§  1762.  The  mode  of  recovering  penalties,  &c.,  under  the  Mode  of 
Act  is  prescribed  by  the  85th  section.     It  applies  to  all  J^^^tica  and 
penalties  imposed  by  the  Act,  and  all  sums  of  money  made  sums  of  money 
recoverable  under  the  Act  by  way  of  passage  money,  subsis-  q^^^  35, 
tence  money,  compensation,  or  damages  for  the  breach  of 
any  stipulation  in  any  contract  ticket. 

(1.)  Such  penalties  and  sums  are  to  be  sued  for  and  Before  whom, 
recovered  before  any  two  or  more  Justices  of  the  Peace  (or,  ^^'  ^' 
in  New  Zealand,  a  Resident  Magistrate),  acting  in  any  part 
of  Her  Majesty's  possessions  where  the  ofience  was  com- 
mitted, or  the  cause  of  complaint  arose,  or  where  either 
party^  complainant  or  defendant^  happens  to  be^  or  acting 
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Passengers       in  a  place  adjacent  to  any  navigable  river  or  inlet  of  the  sea 
Act,  1865.       Q^  which  the  oftcnce  was  committed,  or  such  cause  of  com- 
plaint arose. 
By  whom  pro-        (2.)   Penalties  and  forfeitures  imposed  by  the  Act,  are  to 

pen^tfe^s  to  be  ^^^  ®^^^  ^^^  ^^^  ^^^^  ^^  ^^^  Majesty^s  possessions  abroad,  by 
taken.  any  Governmcut  Emigration  Officer  or  Agent,  or  by  any 

Collector  or  Comptroller  of  Her  Majesty^s  Customs,  or  other 
officer  of  Customs  authorized  bv  the  Commissioners  of  Her 
Majesty's  Customs,  or  by  any  officer  authorized  to  sue  for 
penalties  and  forfeitures  under  the  Act  by  writing  under  the 
hand  and  seal  of  the  Governor  of  such  possession. 
By  \?bom  (3.)   Moneys  made  recoverable  by  the  Act,  as  return  of 

sued^r.^  ^  passage  money,  subsistence  money,  damages,  or  compensa- 
tion, may  be  sued  for  and  recovered  by  and  for  the  use  of 
any  passenger  entitled  thereto  under  the  Act,  or  by  any  such 
officer  as  above  mentioned,  for  and  in  behalf  of,  and  to  the 
use  of,  any  such  passenger,  or  any  number  of  such  passengers, 
either  by  one  or  several  informations  or  complaints. 
Infonnation  (X.)    Information   or   complaint   may  be   made   to  one 

Sec^°S^^*^*^  Justice  of  the  Peace,  and  the  Justices  may  hear  the  case 
even  in  the  absence  of  the  party  complained  against,  with  or 
without  any  written  information  or  complaint.  But  it  would 
seem  convenient  to  use  the  ordinary  form  of  information  or 
complaint,  (Form  No.  1 5) . 
Summons.  (5.)  Thereupon  tlie  Justice  must  issue  a  summons  in  the 

Form  No.  262.  form  (N.)  given  in  the  Schedule  of  the  Act,  requiring  the 
party  oflending  or  complained  against  to  appear  at  a  time 
and  place  to  be  named  therein. 
Service  of.  (G.)  The  summons  may  be  served  personally,  or  at  the 

party's  last  known  place  of  abode  or  business,  or  by  delivering 
it  on  board  any  ship  to  which  he  may  belong,  to  the  person 
in  charge  of  such  ship.  • 
Proceeding  on  (7.)  If  the  party  summoned  do  not  appear  accordingly 
non^appear-  ^^  ^.j^^  proper  time  and  place,  and  service  of  the  summons  be 
proved,  two  Justices  (or  a  Resident  Magistrate)  may  either 
proceed  to  hear  and  determine  the  case  in  his  absence,  or 
they,  or  either  of  them,  may  issue  a  warrant  for  his  appre- 
hension, or  for  bringing  him  before  them  or  any  two  Justices 
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acting  as  aforesaid.     (The  ordinary  Form,  No.  17,  may  be 
adopted.) 

(8.)   If  the  Justice  before  whom  complaint  is  made  shall  Warrant  in 
have  reason  to  suspect,  from  information  on  oath,  that  the   "  *°*  °^* 
party  is  likely  to  abscond,  he  may  in  the  first*  instance  issue 
a  warrant  of  apprehension  without  any  previous  summons. 
(See  Form  No.  17.) 

(9.)  Any  two  Justices  may,  either  on  the  due  appearance  Ht^anng,  and 
of  the  party,  or  in  his  absence,  proceed  to  hear  and  deter-  ^?Jdiaaion! 
mine  the  case;  and  on  proof  of  the  offence  or  the  complainant's 
claim,  either  by  confession  of  the  party,  or  on  the  oath  of  one 
or  more  credible  witnesses, — (and  the  Justices  may  summon 
and  swear  any  witnesses  who  may  be  deemed  necessary) , — 
they  may  convict  the  offender  or  adjudicate  upon  the  com- 
plaint. 

(10.)  The  conviction  or  adjudication  is  to  be  drawn  up  Form  of  con- 
according  to  one  of  the  forms  of  conviction  or  adjudication  JudVOTtioii 
contained  in  the  Schedule  to  the  Act  (O.),  or  as  near  as  the 'orm No. 268, 
circumstances  will  admit.  W  an    v  ;. 

In  every  such  connction,  the  Justices  may  order  the 
offender  to  pay  such  penalty  as  they  think  proper,  not 
exceeding  the  penalties  specified  in  the  Act ;  and  in  every 
such  other  adjudication,  they  may  order  the  party  complained 
against  to  pay  to  the  party  suing  for  the  same,  the  sum  of 
money  or  damages  sued  for,  or  so  much  of  the  same  as  they 
shall  think  the  party  justly  entitled  to,  together,  in  either 
case,  with  the  costs  of  the  proceedings. 

(11.)  If  the  moneys  and  costs  mentioned  in  any  such  Commitment 
conviction  or  adjudication  be  not  paid  forthwith,  or  within  mont^o?*^ 
the  time  limited  thereby,  any  two  Justices  may,  even  although  moneys  and 
the  written  order  of  conviction  or  adjudication,  or  any  minute  Form  No.  264. 
thereof,  may  not  have  been  served,  by  warrant,  cause  the 
party  offending  to  be  committed  to  gaol,  there  to  be  im- 
prisoned, with  or  without  hard  labour,  according  to  the 
discretion  of  such  Justices,  for  any  time  not  exceeding  three 
calendar  months,  unless  such  moneys  and  costs  be  sooner 
ptid  and  satisfied. 
65 
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Forms  in  11  (12.)  There  IS  an  express  proviso,  that  where  no  forma 

c  43^  where     °^  proceedings  are  prescribed  by  the  Act,  forms  similar,  as 

none  other      nearly  as  circumstances  will  permit,  to  those  contained  in 

prescribed.      ^^^  Schedule  of  the  11  and  12  Vict.  c.  43,  may  be  used  ;  but 

it  will  be  found  that  the  appropriate  forms  given  in  the 

Schedule  to  "  The  Justices  of  the  Peace  Act,   1866,''  are 

substantially  the  same. 

Noobjeotiona  (13.)  No  objection  is.  to  be  allowed  for  alleged  defects  in 
Twinoe  Ac.  substance  or  form,  in  any  complaint,  information,  summons, 
or  order,  or  for  any  variance ;  but  if  any  variance  appears  to 
have  deceived  or  misled  a  party  summoned,  the  Justices  may 
postpone  the  case,  committing  or  discharging  the  party  sum- 
moned with  or  without  sureties  :  and  no  conviction^  order, 
adjudication,  or  other  proceeding,  is  to  be  quashed  or  vacated, 
for  want  of  form. 

Penalties  to  go        (14.)  All  penalties  under  the  Act  are,  notwithstanding 
rrreasury.        ^^7  local  Act  of  Parliament  to  the  contrary,  to  be  paid  over 
by  the  party  receiving  the  same  to  the  Colonial  Treasurer, 
and  to  form  part  of  the  general  revenue  of  the  Colony. 

Justices  may  (15.)  But  the  Justices  who  impose  any  penalty  may  at 

oompensate     ^^^  samc  time  direct,  if  they  think  fit,  that  a  part,  not 

passenger,  &c.  exceeding  half,  be  applied  to  compensate  any  passenger  for 

any  wrong  or  damage  which  he  may  have  sustained  by  the 

act  or  default  in  respect  of  which  the  penalty  is  imposed. 

Onusofprov-  (16.)  The  burdcu  of  proving  that  any  ship  is  exempt 
from  Acfc^^*^'^  ^^^^  ^^^  provisions  of  the  Act  lies  upon  the  party  claiming 
Sec.  89.  the  benefit  of  the  exemption ;  and  a  complainant  is  not  bound, 

in  the  proceedings,  to  negative  any  exemption,  proviso,  or 
condition ;  or  at  the  hearing  to  prove  such  negative ;  but  the 
defendant  may  prove  the  affirmative  if  he  wish  to  take 
advantage  of  it. 

Parties  suing  (17.)  Passengers  suing  under  the  Act  before  Justices  are 

qualified  as      ^^^  ^^  ^^  disqualified  as  witnesses. 

Sec^fll^'  (^^'^  With  respect  to  the  limitation  of  proceedings,  corn- 

Limitation      plaint  or  information  must  be  made  or  laid  for  any  breach  or 
OT  procce  -    non-performance  of  any  of  the  requirements  of  the  Act,  in 
cases  where  there  is  no  time  expressly  limited,  within  twelve 
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calendar  months  from  the  time  when  the  matter  of  such  com- 
plaint or  information  arose,  or  in  case  the  master  of  the  ship 
is  the  oflFender,  or  person  complained  against,  within  twelve 
months  after  his  return  to  the  country  in  which  the  matter 
of  complaint  or  information  arose. 

N.B. — It  would  be  going  beyond  the  scope  of  this  work 
to  enumerate  all  the  cases  in  which  persons  may  sue  sum- 
marily before  the  Justices  under  the  Act  of  1855,  or  the 
Amendment  Act  of  1863,  and  all  the  cases  in  which  penalties 
may  be  recovered.  Complainants  ought  to  point  out  the 
special  provisions  of  the  Act  upon  which  their  proceedings 
are  founded. 

A  description  of  some  of  the  more  usual  offences  for  which 
penalties  are  enforceable  will  be  found  in  the  Alphabetical 
Digest. 

2.  The  Steam  Navigation  Acts,  1866  and  1867. 

§  1763.  The  law  relating  to  the  navigation  of  steam 
vessels,  and  the  boats  and  lights  to  be  carried  by  sea-going 
vessels,  was  consolidated  and  amended  by  '*The  Steam 
Navigation  Act,  1866,^'  which  is  amended  by  Act  of  1867. 

§  1764.  The  Act  applies  to  all  steam  vessels  trading  to  To  what 
and  from  any  port  in  the  Colony,  except  Her  Majesty's  ^^"^^^"^^ 
ships  of  war. 

§  1765.  The  Act  provides  for  the  inspection  and  survey  General 
of  such  vessels,  and  the  granting  of  certificates,  &c.,  for  the  P'^^*"<>""' 
number  and  kind  of  boats  and  lights  to  be  carried,  for  water 
and  provisions,  &c. ;  and  penalties  are  imposed  for  the  breach 
of  those  enactments,  as  also  for  carrying  excess  of  passengers, 
for  improper  attempts  to  enter  such  vessels,  and  on  persons 
refusing  to  pay  the  fare  or  quit  a  vessel,  or  refusing  to  give 
name  and  address  in  the  last-mentioned  cases. 

§  1766.  Misdemeanours  or  offences  created  by  the  Act  Pamshment 
may  be  prosecuted  by  information  or  other  legal  proceedings  o^»>^- 
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ineanour8,ftnd  at  the  suit  of  the  Attomey-Greneral  in  any  appropriate  Court; 

Sec's?^  *^^  ^^^  ^®  *^  ^®  punishable  with  fine  or  imprisonment,  as  the 
Court  thinks  fit. 

SuminsT7re-         §  1767.  Penalties  and  other  sums  made  recoverable  by 

Sties^^.^nd  ^^^^  ^^^  ^^7  ^®  recovered  with  costs. 

at  whose  suit.  And  all  oflences  made  punishable  by  the  Act,  unless 
previously  punished  as  misdemeanours,  may  be  prosecuted 
and  punished,  and  the  costs  of  the  prosecution  recovered,  it 
the  suit  of  any  person,  by  summary  proceeding,  (that  is,  in 
the  usual  course,  before  two  or  more  Justices  of  the  Peace). 

If  penalty  not        §  1768.  If  the  person  convicted  do  not  pay  the  penalty 

and  impriron-  forthwith  into  the  hands  of  the  convicting  Justices,  such 

ment  in  de-     Justices  may  direct  the  penalty  to  be  recovered  by  distress 

prisonment      ^^^  sale  of  the  ofieudcr^s  goods  ;  and  in  default  of  distress, 

without  pre-    q^  Jq  the  discretion  of   the  Justices,  without  issuine:   anv 
T10U8  distress.  ,  o        • 

Sec.  40.  warrant  for  such  distress,  they  may,  if  they  see  fit,  direct 

him  to  be  imprisoned,  with  or  without  hard  labour,  for  any 
period  not  exceeding  one  month,  if  the  penalty  does  not 
exceed  £o ;  from  one  month  to  three  months  for  a  penalty 
from  £5  to  j£15;  and  from  three  to  six  months  for  any 
greater  penalty  than  £15 ;  unless  he  sooner  pay  the  penalty 
and  costs. 

Ibid.  §  1769.  For  the  purpose  of  giving  jurisdiction  under  the 

Act,  every  oficnce  is  to  be  deemed  committed,  and  every 
cause  of  complaint  to  have  arisen,  either  in  the  place  where 
it  was  actually  committed  or  arose,  or  in  any  place  where 
the  oflender  or  the  person  complained  of  may  be. 

Scrriceof  §  1770.  Service  of  process  may  be  effected  either  per- 

l^^^^i'  sonally  or  at  the  person's  last  known  place  of  abode  or 

business,  or  on  board  a  vessel  to  which  he  belongs,  accom- 
panied with  a  verbal  statement  of  the  purport  thereof  to  the 
person  appearing  to  be  in  command  of  the  vessel. 

Appropriation        §  1771.  Penalties  under  the  Act  are  to  be  paid  over  to 
of  penaltiM.    ^^^  Colonial  Treasurer,  where  no  specific  application  is  made 
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by  the  Act ;  and  in  the  absence  of  such  specific  application, 
the  Justices  may  give  part  (not  exceeding  half)  of  the 
penalty  to  any  person  as  compensation  for  any  wrong  or 
damage  sustained  by  him  by  reason  of  the  matter  in  respect 
of  which  the  penalty  was  imposed. 

§  1772.  If,  in  any  legal  proceedings  under  the  Act,  any  Vessels  within 
question  arises  whether  any  Tcssel  is  or  is  not  within  the  ^IJtJ^'^^*!^^"' 
provisions  of  the  Act,  it  is  to  be  taken  to  be  so  unless  proof 
to  the  contrary  be  adduced. 

N.B. — The  master  of  every  steam  vessel  is  obliged,  subject 
to  a  penalty  not  exceeding  £6,  to  have  a  copy  of-  the  Act  on 
board. 

Some  of  the  more  ordinary  cases  for  prosecution  will  be 
found  described  in  the  Alphabetical  Digest. 

3.  The  Foreign  Seamen's  Act,  1860. 

§  1773.  In  the  year  1860,  an  Act,  intituled  "  The  Foreign  The  Act. 
Seamen^s  Act,  1860,^'  was  passed  by  the  General  Assembly 
of  the  Colony,  for  preventing  desertion  and  other  misconduct 
of  seamen  belonging  to  foreign  ships. 

§  1774.  For  the  purposes  of  the  Act,  all  ships  are  to  be  What  to 
deemed  foreign  ships  which  are  not  entitled  to  be  deemed  fo^^"i^p,. 
British  ships,  under  "  The  Merchant  Shipping  Act,  1854.^'      See.  17. 

§  1775.  The  provisions  of  the  Act  are  not  to  be  enforced  When  Act  to 
against  the  master  or  seamen  of  any  foreign  ship  until  it  has  gec!"^!^^  * 
been  signified  in  writing  to  the  Governor  of  the  Colony  by  a 
Consul,  Consular  Officer,  or  Agent,  or  some  other  proper 
officer  of  the  Government  of  the  Nation  or  State  to  which 
any  such  ship  shall  belong,  that  it  is  the  desire  of  such  Go- 
vernment that  the  Act  shall  be  enforced  in  respect  of  the 
masters  and  seamen  of  the  ships  of  such  Nation  or  State. 

§  1776.  When  such  desire  has  been  so  signified,  and  a  Notification 
jiotification  has  been  published  in  the  New  Zealand  Gazette  ^e^enfo^*^ 
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Sec.  15.  to  the  effect  that  the  provisions  of  the  Act  will  be  enforced  in 

Si!ewof*^  respect  of  the  ships  of  any  particular  foreign  Nation  or  State, 
they  are  to  be  enforced  accordingly,  after  a  day  to  be  fixed  in 
the  notification ;  and  a  printed  copy  of  such  Gazette,  purport- 
ing to  have  been  printed  and  published  by  authority  of  the 
New  Zealand  Government,  containing  such  notification,  shall 
be  sufficient  evidence  that  the  Act  may  be  so  enforced. 

Cases  in  which        §  1777.  Any  scamau  belonging  to  any  foreign  shipniay 

apprehend^    ^  apprehended,  with  or  without  a  warrant,  if  while  the  ship 

Sees.  3, 4.       is  in  any  port,  &c.,  of  the  Colony,  or  otherwise  within  the 

limits  thereof,  he  desert  or  absent  himself  without  leave,  or 

wilfully  neglect  or  refuse  to  join,  after  signing  an  agreement 

to  do  so,  or  refuse  to  proceed  to  sea  in  such  ship. 

ApprehenBion        §  1778.  The  master  of  the  ship  may  require  any  con- 

rant  at'i^'^   stable,  and  such  constable  is  authorized  without  first  procuring 

stance  of        a  warrant,  to  apprehend  any  seaman  who  has  committed  any 

Sec!  4^  8^^^  oficnce,  and  convey  him  before  a  Justice  of  the  Peace, 

to  be  dealt  with  according  to  law ;  but  a  master  causing  such 

an  apprehension  to  be   made  on   improper  or  insufficient 

grounds,  is  liable  to  a  penalty  not  exceeding  £bO. 

Complaint,  §  1779.  The  safer  course  is  for  the  master  to  make  corn- 

warrant  of      plaint  on  oath  to  any  Justice  of  the  Peace,  who  may  thereon 

apprehension,  ^  ^  .  / 

and  proceed-  issue  a  warrant  for  the  apprehension  of  the  seaman,  and 
Sec  3^"^°  either  deal  with  him  as  will  be  presently  mentioned,  or 
Forms  No.  15  at  the  request  of  the  master  order  him  to  be  forcibly  pnt 
and  17.  aboard  his  ship,  or  place  him  at  the  disposal  of  the  Consul 

(or  Consular  Officer  or  Agent)   of  the  State  or  Nation  to 

which  the  vessel  belongs. 

Proceedings  §  1780.  On  conviction,  in  a  summary  way,  (in  the  usual 

*^ction^'^^"'  ^^'^^  ^^  proceedings,)  before  any  one  Justice,  of  any  of  the 
Sec.  5.  following  oficnces,  a  foreign   seaman  may  be  imprisoned, 

either  with  or  without  hard  labour,  for  periods  not  exceeding 

those  set  against  the  offences  respectively. 

(1.)  Desertion;  absenting  himself  without  leave;  refusing 


BHIP8  AKD  SEAMEN — FOBEIGK  SEAMEN*8  ACT.     [o.  xm.  519 

to  join^  after  signing  an  agreement  to  do  so;   refusing  to Puniflbment 
proceed  to  sea  in  the   ship :    first  offence,   twelve   weeks ;  ^J  deaerting, 
second  or  subsequent  offence,  six  months. 

(2.)   Assaulting  the  master  or  other  officer :  six  months.    For  assaulting 

(3.)  Wilful  disobedience  to  any  lawful  command  of  such  j-q^  dfsobedi- 
master  or  other  officer  of  ship ;  wilful  neglect  of  duty  as  a  «°C6  and  neg- 
seaman;  attempting  to  leave  the  ship  without  the  consent  of 
the  officer  in  charge :  four  weeks. 

(4.)  Continued  wilful  disobedience  to  such  lawful  com-  For  continual 
mands ;  continued  wilful  neglect  of  duty  :  twelve  weeks.         ^^  ®  ®°*^' 

(5.)  Combining  with  any  other  of  the  crew  to  desert  or  For  combina- 
disobey  the  lawful  commands  of  his  officer,  or  to  neglect  his  ^***°*  ^' 
duty,  or  impede  the  discharge,  loading,  or  departure  of  the 
ship,  or  the  progress  of  the  voyage :  twelve  weeks. 

§  1781.  Any  Justice  of  the  Peace  may,  at  the  instance  Ordering  pri- 
of  the  master  of  the  ship,  order  a  seaman  so  convicted  and  ^•p'^t^f  ^ 
sentenced,  either  at  the  expiration  or  earlier  determination  stence  of 
of  his  sentence,  or  at  any  time  during  its  continuance,  to  be  ge^.  e. 
put  forcibly  aboard  his  ship ;  and  in  all  such  cases  a  Justice 
may  grant  an  order  to  any  gaoler  to  discharge  such  seaman  FonnNo.257. 
from  prison  into  such  custody  as  he  shall  direct ;  and  such 
order  shall  be  a  sufficient  warrant  to  the  gaoler  to  deliver 
the  seaman  into  such  custody  and  for  such  purpose. 

§  1782.  If  the  master  of  such  a  ship  make  complaint  to  Complaintand 
any  Justice  of  the  Peace,  on  oath,  that  he  has  good  cause  for  for^on^iOed* 
suspecting  that  any  runaway  seamafi  of  such  ship  is  harboured  seamen. 
or  concealed  on  board  any  ship  or  boat,  or  in  any  house  or  j-Q^jfo^eS. 
place,  the  Justice  may  issue  a  warrant  to  search  such  ship, 
boat,  house,  or  place,  and  to  apprehend  such  seaman,  and 
lodge  him  in  some  place  for  safe  custody :  and  such  warrant 
shall  be  executed  accordingly;    and  the  seaman  shall  be 
brought  up  with  all  convenient  speed  before  some  Justice,  to 
be  dealt  with  according  to  law. 

§  1783.  Any  person  who  knowingly  and  wilfully  harbours.  Penalties  for 
conceals,  employs,  or  retains,  (or  assists  in  doing  so,)  ai^y dewrtlraMid 
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seaman  belonging  to  a  foreign  ship^  who  has  deserted, 
absented  himself,  or  neglected  to  join^  or  refused  to  go  to 
sea^  or  who  causes^  induces^  or  persuades  such  seaman^  by 
^^  ords  or  otherwise^  to  violate  any  agreement  he  has  entered 
into  to  serve  on  board  such  ship^  or  shall  knowingly  connive 
at  such  desertion^  absence^  &c.^  is  to  forfeit^  on  conviction^ 
for  a  first  offence^  a  penalty  not  exceeding  £20,  and  for  t 
subsequent  oflFence,  not  less  than  £10  or  more  than  j£50. 


Putting  con-  §  1784.  Further,  to  prevent  desertion,  it  is  made  lawful 

shi^lTand^pro-  ^^^  ^'^®  oflSccr  who  has  charge  of  the  police  at  any  port,  upon 
hibiting  boat«  thc  application  of  the  master  of  any  foreign  ship,  to  place 
Se^^a^*^      constables  on  board,  to  prevent  desertion,  and  to  prohibit 

the  approach  of  boats  without  the  authority  of  such  constable 

or  of  the  officer  in  charge  of  the  ship. 

Penalty  for  §  1785.  Any  person  occupying  (?)   a  boat  approachiug 

proaehmgship  ^^^^  ^  ®^*P  "^i^bout  such  authority,  after  being  duly  warned, 
after  warning,  is  liable  to  a  penalty  not  exceeding  £10. 

Socio.  f  /  & 

Apprehension  §  1786.  A  seaman  attempting  to  leave  the  ship  without 
temp^ing^to'  co"sent  of  the  officer,  may  be  apprehended  by  a  constable 
leaye  »liip.       without  warrant,  and  taken  before  a  Justice. 

Complaints  of  §  1787.  If  any  seaman  make  a  complaint  to  any  con- 
TOnTiable^to  stable  SO  placed  aboard  such  ship,  the  constable  must  repeat 
be  reported,     such  complaint  as  soon  as  may  be  convenient  to  the  officer  in 

charge  of  the  police,  whor  must  forthwith  inquire  into  the 

ground  of  it. 


Proceedings 
for  penalties. 


§1788.  Penalties  imposed  by  the  Act  may  be  recovered 
in  the  usual  course  of  summary  proceeding: 

(1.)  Before  one  or  more  Justices  of  the  Peace. 

(2.)  Service  of  summonses  and  other  documents  may  be 
either  in  the  usual  manner,  or  by  leaving  a  copy  on  board 
the  ship  to  which  the  party  to  be  served  belongs,  with  the 
person  appearing  to  be  in  charge  thereof,  and  explaining  to 
him  the  purport  thereof. 
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(3.)  When  it  is  necessary  to  prove  the  ship's  articles  or  Attesting  wit- 
agreement^  they  may  be  proved,  although  there  is  a  subscrib-  m*6nt*n(^r^ 
ing  or  attesting  witness,  as  if  there  were  none.  be  called. 

(4.)  All  the  expenses  incidental  to  the  prevention  of  de-  Expenses  to  be 
sertion,   apprehension,  confinement,  or  removal  of  seamen  ^twh^e^^^ 
under  the  Act,  are  to  be  paid  to  the  officer  having  charge  of  stance  pro- 
the  police,  by  the  Consul  (or  Consular  Officer,  or  Agent)  or  s^,  il"     *° 
the  master,  ma;te,  or  other  person,  at  whose  instance  the 
same  has  been  incurred. 

For  provisions  respecting  seamen  deserting  from  British 
merchant  ships,  see  Merchant  Shipping,  ante,  §§  1677,  &c. 

Note. — Suits  by  Foreign  Seamen  for  Wages, 
It  would  appear  that  foreign  seamen  may  sue  for  their 
wages  in  the  tribunals  of  the  Colony,  if  the  master  or  other 
officer  of  the  ship,  being  here,  is  liable  for  the  same,  and  the 
agreement  under  which  the  seamen  were  hired  contains  no 
stipulation  to  the  contrary.  But  if  the  agreement  entered 
into  by  the  seaman  suing,  contains  a  stipulation  that  no  suit 
shall  be  brought  in  any  foreign  country,  the  tribunals  of  the 
Colony  will  give  effect  to  that  stipulation  and  dismiss  the 
suit ;  as  they  will  also  do,  if  it  appear  from  the  agreement 
that  no  wages  are  due  till  the  conclusion  of  the  voyage  in  the 
foreign  country. 


Societies. 

See  ante,  Buiidingland  Land  Societies;    and   Friendly 
Societies, 


Spirits. 
See  Distillation,  ante,  §§  1438,  &c. 

The  Sale  of  Spirits  Ordinance. 

§  1789.  It  seems  convenient  to  refer  here  to  an  Ordinance  The  Ordi- 
passed  by  the  Legislative  Council  of  the  Colony,  Sess.  VIII., 
No.  3,  (a.d.  1847,)  intituled  "An  Ordinance  to  prohibit  the 
sale  &c.  of  spirits,  and  to  regulate  the  sale  &c.  of  other 
intoxicating  liquors,  to  persons  of  the  Native  race.'^ 
66 
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§  1790.  By  that  Ordinance,  it  is  made  unlawfiil  for  any 
one  to  sell,  supply,  or  give  any  spirituous  liquor,  or  any  mixed 
liquor,  part  of  which  is  spirituous,  in  any  quantity,  to  any 
person  of  the  Native  race. 


Supply  of  in-  §  1791.  And  it  is  also  made  unlawful  for  any  person  to 
amoant°of  ^^^^>  supply.  Or  give  to  any  person  of  the  Native  race  any 
jine.  "wine,  or  any  fermented  liquor,  or  mixed  liquor  part  whereof 

is  fermented,  in  any  quantity  which  shall  produce  intoxica- 
tion. It  would  appear  that  the  party  who  supplies  the  liquor 
must  run  the  risk  of  intoxication  being  produced  by  any 
quantity,  however  small. 

Penalty.  §  1792.  The  penalty  for  the  breach  of  either  of  these 

prohibitions  is  a  sum  not  exceeding  £10,  (besides  any  penalty 
incurred  for  selling  without  a  license,)  to  be  recovered  in  a 
summary  way. 

Not  recover-  §  1793.  But  no  penalty  is    recoverable    in    respect  of 

administered  supplying  spirituous  liquor,  if  it  be  satisfactorily  proved 
medicinally,     that  the  liquor  was  administered  medicinally. 

Sec.  4. 

Governor's  §  1794.  The  Governor  has  power  under  the  Ordinance 

provisions.  '  ^^  modify,  alter,  or  suspend  the  provisions  of  the  Ordinance, 
Sec.  5.  or  substitute  others  for  them.(^) 


nance. 
Sec.  6. 


Commence-  §  1795.  It  was  provided  that  the  Ordinance  should  come 

Uon  of  Ordi^  ^^^^  forcc  in  such  districts  and  at  such  times  as  the  Gover- 
nor by  Proclamation  should  appoint ;  and  it  was  accordingly 
brought  into  operation  in  the  Province  of  New  Ulster  on  the 
1st  day  of  January,  a.d.  1848;  and  in  the  Province  of  New 
Munster  on  the  1st  day  of  February  in  the  same  year. 

Powers  in  §  1796.  Provisions  are  made  in  ^'The  Native  Districts 

Zaln^dZ  Regulation  Act,  1858,'^  and  in  the  Amendment  Act,  1862, 

Q)  It  seems  very  questionable  whether  it  was  not  beyond  the  limits  of  the 
legislative  authority  of  the  CouncU  to  give  the  Q-ovemor  the  vague  and  unde- 
fined powers  mentioned  in  this  section  of  the  Ordinance. 
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for  making  regulations  affecting  suck  districts^  respecting  make  regola- 
drunkenness,  and  the  sale,  removal,  and  disposal  of  spirituous  *^»on«  *^"*^ 
and  fermented  liquors ;  but  it  is  unnecessary  to  detail  them 
in  this  place. 

Respecting  spirit  and  wine  licenses,  and  registration  of 
dealers  in  spirits,  see  "The  Distillation  Act,  1868,^^  sees. 
135,  136. 


Trade  Marks. 

§  1797.  To    prevent    frauds    perpetrated  by   means   of  Act  of  1866. 
counterfeit  trade  marks,  "The  Trade  Marks   Act,  1866,'' 
was  passed  by  the  Legislature. 

§  1798.  By  the  interpretation  clause  of  the  Act,  (sec.  2,)  interpretation 
the  word  "  person''  is,  for  the  purposes  of  the  Act,  to  include  ,^  p*  ^*  „ 
any  person  whether  a  subject  of  Her  Majesty  or  not,  any 
body  corporate,  or  body  of  a  like  nature,  and  also  any  com- 
pany, association,  or  society,  whether  the  members  be  subjects 
of  Her  Majesty  or  not,  and  whether  they  carry  on  business 
in  Her  Majesty's  dominions  or  not. 

The  word  "mark"  is  to  include  any  name,  signature, « Mark." 
word,   letter,    device,    emblem,    figure,    sign,  seal,   stamp, 
diagram,  label,  ticket,  or  other  mark  of  any  other  descrip- 
tion; and  the  expression  "trade  mark"  is  to  include  any  "Trade 
such  name,  &c.,  lawfully  used  by  any  person  to  denote  any  ™ 
chattel  or  article  of  trade,  manufacture,  or  merchandise,  to 
be  an  article  or  thing  of  the  manufacture,  workmanship, 
production,  or  merchandise  of  such   person,  or  to  be  an 
article  or  thing  of  any  peculiar  or  particular  description 
made  or  sold  by  such  person. 

&  1799.  Such  a  mark  is  not  to  be  recognized  as  the  trade  Begistration. 
mark  of  any  person,  till  it  has  been  registered  by  him  or  on 
his  behalf,  according  to  the  provisions  of  the  Act.  Certificates 
of  registration  are  to  be  given,  which  may  be  transferred  in 
whole  or  part ;  and  the  register  is  to  be  kept  open  for  public 
inspection.  The  registration  is  not  to  give  any  patent  light 
tp  the  party  procuring  it, 
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FoTsing  hmde        §  1800.  Forging  or  counterfeiting  a  trade  mark,  or  falsdy 

mark  a  mis-     applying  one  to  articles  with  intent  to  defraud^  is  a  misde- 

8eo.9.  meanour;  and  every  article  belonging  to  the  person  found 

guilty  of  it,  to  which  he  has  unlawfully  applied,  or  caused  to 

be  applied,  such  trade  mark,  or  forged  or  counterfeited  trade 

Forfeiture  and  mark,  is  to  be  forfeited  to  the  Crown,  as  well  as  every  instm- 

articlee.  ^^  °   ment  in  his  possession  or  power  by  which  such  mark  has 

been  applied,  or  for  applying  such  mark;  and  the  Court 

before  whom  such  misdemeanour  is  tried  may  order  such 

forfeited  articles  to  be  destroyed,  or  otherwise  disposed  of  as 

the  Court  may  think  fit. 


Penalties. 
Sect.  11-15. 


Penoni 
•elljng,  Aio.t 
artidet  with 
Ibiged  mark. 
Bee.  18. 


Demand  in 
writing. 


Information 
in  writing. 


§  1801.  A  variety  of  offences  subject  to  penalties  on 
summary  conviction  are  created  by  the  Act ;  and  the  follow- 
ing provision  is  made  by  section  13,  respecting  information  as 
to  the  source  whence  vendors  of  articles  bearing  a  false  trade 
mark,  have  procured  them. 

§  1802.  If  any  person  has  sold,  uttered,  or  exposed  for 
sale,  or  for  any  purpose  of  trade  or  manufacture,  or  has  caused 
or  procured  to  be  sold,  &c.,  any  chattel  or  article,  together 
with  any  forged  or  counterfeited  trade  mark, — or  together 
with  the  trade  mark  of  any  other  person,  used  without 
lawful  authority  or  excuse, — (and  that,  whether  any  such 
trade  mark,  or  counterfeited  trade  mark,  be  in,  upon,  about, 
or  with  such  chattel  or  article,  or  in,  or  upon,  about,  or  with 
any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band, 
reel,  ticket  label,  or  other  thing,  in,  upon,  about,  or  with 
which  such  chattel  or  article  was  sold,  or  exposed  for  sale), — 
he  is  bound,  upon  demand  being  made  in  writing  (delivered 
to  him,  or  left  for  him  at  his  last  known  dwelling-house,  or 
at  the  place  of  sale  or  exposure  for  sale,)  by  any  person  whose 
trade  mark  has  been  so  forged  or  counterfeited,  or  used 
without  lawful  authority  or  excuse,  to  give  to  the  person 
requiring  the  same,  or  his  attorney  or  agent, — within  forty- 
eight  hours  after  demand — full  information,  in  writing,  of  the 
name  and  address  of  the  person  from  whom  he  purchased 
or  obtained  the  chattel  or  article^  and  of  the  time  when  he 
obtained  the  same, 
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S  1803.  Any  Justice  of  the  Peace  on  information,  upon  Summons  on 
oath,  of  such  demand,  and  of  refusal,  may  summon  the  party  g^^^^s, 
so  refusing  before  him;    and   on  being  satisfied  that  the 
demand  ought  to  be  complied  with,  he  may  order  such  infor-  Order  for 
mation  to  be  given  within  a  certain  time  to  be  appointed  by  "^  ^""^  ^°^' 
him.     If  the  person  so  ordered  refuse  or  neglect  to  comply  Neglect, 
with  the  order,  he  is  to  forfeit  for  his  ofifence  the  sum  of  £5;  Penalty. 
and  such  refusal  or  neglect  is  to  be  primd  facie  evidence  Eyidence 
that  he  had  full  knowledge  that  the  trade  mark,   together  ^jiowlelgo. 
with  which    such    article    was    sold,  uttered,  or    exposed 
for  sale  or  other  purpose  at  the  time  of  sale,  &c.,  was  a 
forged,  counterfeited,  and  false  mark,  or  was  the  trade  mark 
of  another,  used  without  lawful  authority  or  excuse,  as  the 
case  may  be. 

§  1804.  Respecting  the  description  of  such  trade  marks  Description 

in  indictments,  pleadings,  or  any  other  documents,  it  is  pro-  pleadings,  &c. 

vided  by  the  17th  section,  that  it  will  be  suflScient  to  mention  Sec.  17. 

or  state  that  any  trade  mark  is  a  trade  mark,  or  that  any 

forged  or  counterfeit  trade  mark  is  a  forged  or  counterfeit 

trade  mark,  without  otherwise  describing  it,  or  setting  forth 

a  copy  or  faC'Simile  of  it.     And  in  any  indictment,  informa-  Intent  to 
..  ...  1      j»  J'  •     .  defraud  gene- 

tion,  conviction,  pleadmg,  or  proceedmg  against  any  person  rally. 

for  any  oflfence  under  the  Act,  it  is  enough  to  state,  and  at  the  ^^'  l^« 

trial  or  hearing  to  prove,  an  intent  to  defraud,  or  to  enable 

another  to  defraud,  without  stating  or  proving  who  the  person 

was  who  was  to  be  defrauded,  or  enabled  to  defraud. 

§  1805.  Penalties  and  sums  payable  under  the  Act  are  to  Beooyery  of 
be  recovered  either  by  an  action  of  debt  in  any  Court  of  §^c,  22!*' 
record  (in  which  any  person  may  sue  as  plaintiff  on  behalf  of 
Her  Majesty,)  or  by  summary  proceedings  before  two  Justices  Sec,  23. 
having  jurisdiction  at  the  place  where  the  oflfender  lives  or 
has  a  place  of  business,  or  where  the  ofifence  took  place ;  and 
such  last-mentioned  proceedings  are    to  be  conducted  ac- 
cording to  any  Act  in  force  for  the  time  being  regulating  the 
performance  of  the  duties  of  Justices  with  respect  to  summary 
conviction. 
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Limitation.  Penalties  are  not  to  be  recovered  after  the  expiration  of 

Sec.  24,,  ^^^  yg^  f^^^  ^jj^  committing  of  the  oflFence.(^) 


Vagkancy. 
^cte  1866 and        §  1806.  "The  Vagrant  Act,  18G6/'  (amended  by  an  Act 
of  1869,  No.  53,)  has  embodied  the  law  on  the  subject;  and 
it  seems  convenient  to  give  in  this  place  a  complete  digest  of 
its  provisions. 

1.  Idle  and  Disorderly  Persons. 

Idle  and  §  1807.  By  the  2nd  section,  it  is  provided  that  any  person 

disorderly       ^.j^^  shall  corpmit  any  of  the  next  following  offences  shall  be 

personB.  ''  ^ 

Beo.  2.  deemed  an  "  idle  and  disorderly  person,^'  and  liable  to  the 

next  mentioned  punishment : — 

NoTi«ible  (1.)  Any  person,   having  no   visible   lawful   means,  or 

"'**°'it^         insufficient  lawful  means,  of  support;  or  who,  being  thereto 

required  by  any  Justice,  or  having  been  duly  summoned  or 

brought  before  any  Justice  for  such  purpose,  in  pursuance 

of  the  Act,  does  not  give  a  good  accoimt  of  his  means  of 

support  to  the  satisfaction  of  such  Justice ; 

Wanderers  (2.)  Any  person,  not  an  aboriginal  native,  or  child  of  an 

among   aUves  aboriginal  native,  who,  being  found  lodging  or  wandering  in 

company  with  any  of  the  aboriginal  natives  of  New  Zealand, 

and,  being  thereto  required  by  any  Justice,  does  not  give  a 

good  account,  to  the  satisfaction  of  the  Justice,  that  he  has  a 

lawful  fixed  place  of  residence  and  lawful  means  of  support, 

and  that  such  lodging  or  wandering  has  been  for  some  lawful 

occasion  only ; 

Habitual  (3.)  Any  habitual  drunkard,  having  been  thrice  convicted 

drunkards.      ^f  drunkenness  within  the  preceding  twelve  months ;  (^  and 

Q)  But  the  general  provision  of  "  The  Justices  of  the  Peace  Act,  1866," 
s.  5,  requires  the  information  to  be  laid  within  six  months.     See  §  286. 

(^  This  was  probably  intended  to  express,  that  if  a  person  has  been  con- 
yicted  of  drunkenness  three  times  in  one  year,  he  shall  be  deemed  a  habitual 
drunkiird,  and  an  idle  and  disorderly  person;  but  the  language  employed 
leaves  it  open  to  argument,  that  a  man  may  have  been  drunk  three  times  in 
one  year,  and  convicted  on  each  occasion,  but  that  it  might  be  very  wrong  to 
treat  such  man  as  a  habitual  drunkard,  if  he  has  always  been  a  sober  man 


any  common  prostitute,  who,  in  any  street  or  public  highway, 
or  being  in  any  place  of  public  resort,  behaves  in  a  riotous 
or  indecent  manner ; 

(4.)  The  occupier  of  any  house  frequented  by  reputed  Occupier  of 
thieves  or  persons  who  have  no  visible  lawful  means  of  sup-  thieyes? 
port ;  and  any  person  found  in  any  such  house  in  company 
with  such  reputed  thieves  or  persons,  who  does  not  give  a 
good  account  of  his  lawful  means  of  support,  and  of  his  being 
in  such  house  upon  some  lawful  occasion ; 

(5.)  Any  person  wandering  abroad,  or  placing  himself  in  Street  beggars, 
any  public  place  or  street  to  beg,  or  procuring  a  child  to 
do  so; 

shall  be  liable  to  imprisonment,  in  any  gaol,  for  any  period  PunUhmeni, 
not  exceeding  three  calendar  months,  with  or  without  hard  ^^"^  montha. 
labour. 

§  1808.  Any  person  who  conmiits  any  of  the  next  follow-  Idle  and 
ing  offences  shall  be  deemed  an  "  idle  and  disorderly  person'^  venouB 
within  the  meaning  of  the  Act,  and  is  to  be  liable  to  the  Sec.  3. 
punishment  next  hereinafter  mentioned : — 

(1.)  Any  person  found  by  night  armed  with  any  gun.  Armed  by 
pistol,  sword,  bludgeon,  or  other  offensive  weapon  or  instru-  ^^&^^' 
ment,  who,  being  thereunto  required,  does  not  give  a  good 
account  of  his  means  of  support,  and  assign  a  valid  and 
satisfactory  reason  for  his  being  so  armed ; 

(2.)  Any  person,  having  on  or  about  his  person,  without  DlBguIses. 
lawful  excuse,  (to  be  proven  by  him,)  any  deleterious  drug 
or  any  articles  of  disguise ; 

shall  be  liable  to  imprisonment,  in  any  gaol,  for  any  term  JPunUhmeni, 
not  exceeding  six  months,  with  or  without  hard  labour;  and  "«^o^^»- 
every  gun,  &c.,  drug,  and  article  of  disguise,  shall,  by  the 
conviction,  be  forfeited  to  Her  Majesty. 

2.  Rogues  and  Vagabonds. 
§  1809.  Any  person  who  commits  any  of  the  foUowing  Bogue  and 

. __  Tagabond. 


except  on  those  occasions ;  and  that  is  necessary  to  establish,  his  character  of 
habitual  drunkard  before  the  convictions  can  render  him  liable  under  the 
Act  as  an  idle  and  disorderly  person. 
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Vagrant  Act,  offences  shall  be  deemed  a  ''  ro^e  and  vagabond,'^  and  sliall 
'  *   '       be  liable  to  the  punishment  next  mentioned : — 

(1.)  Any  person  committing  any  of  the  above  offences^ 
haying  been  previously  convicted  as  an  idle  and  disordexlj 
person ; 

(2.)  Any  person  soliciting^  gatherings  or  collecting  alms, 
subscriptions^'or  contributions,  under  any  false  pretence; 

(3.)  Or  imposing,  or  endeavouring  to  impose,  upon  any 
charitable  institution,'  or  private  individual,  by  any  £dse  or 
fraudulent  representation,  either  verbally  or  in  writing,  with 
a  view  toJUobtaining  money  or  any  other  benefit  or  advan- 
tage; 

(4.)  Or  wilfully  exposing  to  view,  in  any  street,  road, 
thoroughfare,  highway,  or  public  place,  or  who  exposes  or 
causes  to  be  exposed  to  view  in  the  window  or  other  part  of 
any  shop  or  other  building,  situate  in  any  street,  road, 
thoroughfare,  &c.,  any  obscene  book,  print,  picture,  drawing, 
or  representation ; 

(5.)  Or  wilfully  and  obscenely  exposing  his  person  in 
any  street,  road  or  highway,  or  in  the  view  thereof,  or  in 
any  place  of  public  resort ; 

(6.)  Or  playing  or  betting  at  any  unlawful  game ; 

(7.)  Or  playing  or  betting  in  any  street,  road,  highway, 
or  other  open  and  public  place,  at  or  with  any  table  or  instru- 
ment of  gaming,  at  any  game  or  pretended  game  of  chance; 

(8.)  Or  having  in  his  custody  or  possession,  without 
lawful  excuse,  (the  proof  of  which  lies  on  such  person,)  any 
picklock,  key,  crow,  jack,  bit,  or  other  implement  of  house- 
breaking; 

(9.)  Or  being  armed  with  gun,  pistol,  sword,  bludgeon, 
or  other  offensive  weapon  or  instrument,  with  a  felonious 
intent ; 

(10.)  Or  being  found  by  night,  having  his  fSace  blacked, 
or  wearing  felt  or  other  slippers,  or  being  dressed  or  other- 
wise disguised,  with  a  felonious  intent ; 

(11.)  Or  being  found  by  night,  without  lawful  excuse, 
(proof  on  him,)  in  or  upon  any  dwelling-house,  warehouse, 
coachhouse,  stable,  or  outhouse,  or  iu  any  enclosed  yard, 
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gardes^  or  area^  or  in  or  on  board  any  ship  or  vessel  lying 
or  being  in  any  port,  harbour,  or  place  within  New  Zealand ; 

(12.)  Any  suspected  person  or  reputed  thief  frequenting 
any  river,  canal,  navigable  stream,  dock  or  basin,  or  any 
quay,  wharf,  or  warehouse,  near  or  adjoining  thereto ;  or  any 
street,  highway,  or  avenue  leading  thereto ;  or  any  place  of 
public  resort,  or  any  avenue  leading  thereto ;  or  any  street, 
highway,  or  place  adjacent,  with  intent  to  commit  felony  ; 

(13.)  Or,  being  apprehended  as  an  idle  and  disorderly 
person,  violently  resisting  any  constable  or  other  police 
officer  so  apprehending  him,  and  being  subsequently  convicted 
of  the  oflfence  for  which  he  shall  have  been  so  apprehended ; 

shall  be  liable  to  imprisonment  in  any  gaol  for  any  term  FunUkmeni 
not  exceeding  one  year  with  hard  labour,  (^)  and  every  pick- 
lock, key,  &c.,  gun,  &c.,  shall  by  the  conviction  be  forfeited  to 
Her  Majesty. 

3.  Incorrigible  Rogties. 

§  1810.  Any  person  committing   any  of  the   following  IncorrigiMe 
oflfences  shaU  be  deemed  an  "  incorrigible  rogue,^^  and  be  g^|"^; 
liable  to  the  pimishmeut  next  mentioned  : — 

(1.)  Any  person  who  shall  break  or  escape  out  of  any  Escaped 
place  of  legal  confinement  before  the  expiration  of  the  term  P"**^"*'* 
for  which  he  shall  have  been  committed ; 

(2.)  Any  person  committing  any  ofifence  against  this  Act  Bepeated 
which  subjects  him  to  be  dealt  with  as  ^^  rogue  and  vagabond,''  ^  ^^^' 
having  been  previously  convicted  as  a  ^^  rogue  and  vagabond ;" 

(3.)  Any  person  apprehended  as  a  ^'  rogue  and  vagabond,''  Resisting 
and  violently  resisting  constable  or  other  peace  officer  so 
apprehending  him,  and  being  subsequently  convicted  of  the 
oflfence  for  which  he  shall  have  been  so  apprehended ; 

shall  be  liable  to  imprisonment  in  any  gaol  for  any  term  PunithmeiU 
not  exceeding  two  years  with  hard  labour.  Q) 

Provided  that  the  oflfender  may  be  committed  to  the 
nearest  gaol,  there  to  remain  till  next  sittings  of  the  Supreme 
Court  or  the  District  Court,  whichever  shall  next  be  held  in 

(^)  In  these  cases  it  is  oompiilsoiy  to  sentence  to  hard  labour. 
67 
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the  district  wherein  or  nearest  to  where  offence  committed^ 
and  the  prisoner  so  committed  shall  be  kept  to  hard  labour. 

Search  for  §  1811.  Any  constable,  &c.,  apprehending  any  vBgrant  of 

wmntl  and  ^^^  ^^  ^^®  classcs  enumerated,  may  seize  any  horse,  or  cattle, 
seizure  vehicle,  or  goods  in  his  possession  or  use,  and  may  take  them, 

g^^ '  along  with  the  vagrant,  before  a  Justice. 

The  Justice  by  whom  any  person  is  adjudged  an  idle  and 
disorderly  person,  or  a  rogue,  vagabond,  or  an  incorrigible 
rogue,  may  order  that  he  be  searched ;  and  his  trunks,  boxes, 
bundles,  parcels,  or  packages,  and  any  cart  or  other  vehicle 
which  may  have  been  found  in  his  possession  or  use,  shall  be 
inspected  and  searched  in  the  presence  of  the  Justice,  and  the 
Justice  may  orde^  any  money  found  with  or  upon  the  prisoner 
to  be  paid  or  applied  towards  the  expense  of  apprehension 
and  conveyance  to  and  maintenance  in  gaol,  and  towards  the 
expense  of  keeping  him,  &c.,  while  detained ;  and  if  sufficient 
money  be  not  found  upon  search,  the  Justice  may  order 
the  horse  and  other  effects,  or  a  portion,  to  be  sold;  and 
any  overplus,  after  such  payment  and  charges  of  sale,  to  be 
returned  to  the  offender. 

Recognizance         §  1812.  When  a  Justice  commits  any  offender  under  the 
ofmtnest.       ^^^  ^jy  ^j^^  ^^^^^  sittings  of  the  Supreme  Court  or  District 

Court,  or  when  any  person  convicted  appeals  against  an 
adjudication  or  conviction  under  the  Act, — entering  into  the 
proper  recognizances, — the  Justice  is  to  bind  over,  by  recog- 
nizances, the  person  apprehending,  and  the  persons  whose 
evidence  is  material  to  prove  the  offence  or  support  the  con- 
viction, to  appear  to  give  evidence  at  the  Supreme  Court  or 
District  Court.  If  the  person  called  upon  to  enter  into 
recognizances  refuse  to  do  so,  the  Justice  may  commit  him  to 
gaol,  there  to  remain  until  he  shall  have  entered  into  such 
recognizances,  or  shall  otherwise  be  discharged  in  due  course 
of  law. 

Conviction  §  1813.  When  an  incorrigible  rogue  has  been  committed 

by  Supreme     ^^y  ^^^  sittings  of  the  Supreme  Court  or  District  Court, 
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snch  Court  mav^  in  a  summary  way,  examine  into  the  circum-  Court  or  BU- 
stances  of  the  ease,  and,  upon  conviction,  order  the  offender  q^^q^^     ' 
to  be  further  imprisoned,  with  hard  labour,  not  exceeding 
three  years. 

§  1814.  On  information  being  given,  on  oath,  to  a  Jus-  Lodging- 
tice,  that  any  vagrant  (as  above  described)  is,  or  is  supposed  be  Bcwdied. 
to  be,  in  any  house,  tent,  or  place,  kept  or  purporting  to  be  Sec.  9. 
kept  for  the  reception,  lodging,  or  entertainment  of  travellers 
or  others,  the  Justice  may  enter  the  same  by  day  or  night,  or 
may,  by  warrant,  authorize  a  constable,  or  any  one,  so  to  enter 
and  apprehend,  and  bring  before  him  or  any  other  Justice, 
every  such  person  as  above,  found  therein,  to  be  dealt  with 

as  above  directed. 

* 

§  1815.  Any  person  may,  with  or  without  warrant,  appre-  Apprehension 
hend  any  person  found  offending  against  the  Act,  and  forth-  ^^t*^^'  ^^^" 
with  take  him  before  a  Justice  of  the  Peace,  or  deliver  him  to  Sec.  10. 
a  constable  or  peace  oflScer  so  to  be  taken  and  conveyed. 

Any  constable  or  peace  oflScer  who  refuses  or  wilfully 
neglects  to  take  such  offender  into  custody,  and  to  take  him 
before  a  Justice,  or  who  does  not  use  his  best  endeavours  to 
apprehend  and  convey  before  a  Justice  any  person  he  shall 
find  offending  against  the  Act,  shall  be  deemed  guilty  of  a 
n^lect  of  duty,  and  on  conviction,  if  such  person  has  been 
found  offending  against  the  Act,  shall  be  liable  to  the  penalty 
hereinafter  imposed.  (^) 

§  1816.  If  any  constable  or  peace  oflScer  neglect  his  duty  Constablet 
in  anything  required  of  him  by  section  9,  he  shall  forfeit  for  dutv^°^'^ 
each  offence  not  exceeding  £20 ;  and  in  default  of  payment  Sec.  11. 
forthwith,  may  be  imprisoned  for  any  term  not  exceeding 
three  months,  or  until  such  fine  be  paid. 

§  1817.  By  "The  Vagrant  Act  Amendment  Act,  1869,'^  Prostitutes 
it  is  provided  that  any  prostitute  loitering  and  importuning  ^t^x869^i\ 
passengers  in  any  public  place  or  street,  for  the  purpose  of 

Q)  There  is  none ;  probably  the  next  section  'vras  intended  to  appljr* 
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prostitutioB^  shall  be  liable  to  a  penalty  of  £2,  or  impriaon- 
ment  for  a  term  not  exceeding  one  month. 

Proititutes  §  1818.  Any  occupier  of  any  place  of  public  resort  suflTer- 

Acu!m9*^ 8.  ^S  prostitutes  or  notoriously  bad  characters  to  assemble  in 

his  premises^  and  remain  together  therein^  is  liable  to  a 

penalty  not  exceeding  j£5. 


Penalty  for 
indecent  or 
Abasire 
language.. 
Ibid.  s.  4. 


§  1819.' Any  person  singing  obscene  songs  or  ballads^  or 
writing  or  drawing  obscene  words,  figures,  or  representations, 
or  using  profane,  indecent,  or  obscene  language  in  any  public 
place,  or  within  the  view  or  hearing  of  persons  passing 
therein;  and  any  person  using  threatening  or  abusiye 
language  or  behaviour,  to  the  danger  of  the  peace,  is 
liable,  on  conviction,  to  a  penalty  not  exceeding  j£20,  and  in 
default,  to  imprisonment  in  the  common  gaol  or  house  of 
correction,  for  any  period  not  exceeding  three  months. 


Obetrueting 
oonttablet. 
Bee.  12. 


§  1820.  Any  person  who  disturbs  or  hinders  a  constable 
or  police  officer  or  other  person  in  the  execution  of  the  Act, 
is  to  forfeit  any  sum  not  exceeding  £20,  and  in  default) 
be  imprisoned  for  three  months,  or  imtil  fine  paid. 


Becorery  of 
penalties. 
Sec.  18. 


§  1821.  Ofiences  and  penalties  under  the  Act  may,  (unless 
it  is  otherwise  provided,)  be  determined  and  recovered  before 
one  Justice,  either  on  the  view  of  such  or  any  other  Justice, 
or  confession  of  the  oflfender,  or  oath  of  a  credible  witness. 


Procedure. 
Sec.  14. 


§  1822.  But  any  person  charged  with  an  offence  may 
have  his  case  heard  by  two  Justices,  if  he  declares  to  the 
Justice  before  whom  he  is  taken  that  he  desires  it ;  and  he 
shall  then  be  taken  before  two  such  Justices  with  the  least 
possible  delay. 


Appealf. 
8m.  15. 


§  1823.  Any  person  aggrieved  by  a  summary  judgment 
under  the  Act,  may  appeal,  as  in  the  ordinary  course  of 
appeals  from  convictions  or  orders  of  Justices, 
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§  1824.  No  proceeding  under  the  Act,  information,  eon-  'So  certiorari. 
viction,  warrant,  &c.,  shall  be  quashed  for  want  of  form;   ^^'^  ' 
and  none  of  the  said  proceedings  shall  be  removed  into  the 
Supreme  Court  by  certiorari  or  otherwise.  (^) 

§  1825.  Every  action  against  any  one  for  anything  done  Commence- 
in  execution  of  duty  under  the  Act,  must  be  brought  within  ™ec?  17.'^'^°°' 
three  months  after  the  cause  of  action  arose. 

Any  person  sued  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence. 


Weights  and  Measures. 

§  1826.  "  The  Weights  and  Measures  Act,  1868,''  (which  Act  1868. 
came  into  operation  on  the  1st  January,  1869,)  is  prefaced 
by  the  following  preamble  : 

"  Whereas  it  is  expedient  to  consolidate  and  amend  the  Preamble. 
laws  relating  to  weights  and  measures,  and  to  make  further 
provisions  against  the  use  of  fraudulent  weights  and  measures, 
and  for  the  establishment  of  standards  by  which  all  other 
weights  and  measures  may  be  regulated ;  and  to  prohibit  the 
use  of  any  other  weights  and  measures  than  such  as  shall 
agree  with  such  standards.  And  whereas  the  weights  and 
measures  mentioned  in  the  first  Schedule  to  this  Act,  and 
now  in  the  custody  of  or  under  the  control  of  the  Colonial 
Secretary,  have  been  duly  verified  and  stamped,  as  agreeing 
with  the  weights  and  measures  preserved  in  the  Exchequer 
at  Westminster,  and  have  been  imported  into  the  Colony  of 
New  Zealand,  and  are  kept  as  the  standard  weights  and 
measures  of  the  Colony.'' 

§  1827.  A  variety  of  provisions  are  made  by  the  Act  for  Various  pro- 
carrying  out  the  purposes  mentioned  in  the  preamble,  which  p  "^f' 
would  be  out  of  place  in  this  work;  and  various  ofifences  are  Sees.  40, 41, 
created  subject  to  penalties  recoverable  summarily.  \,j*  ^^  49. 

§  1828.  Any  Justice  of  the  Peace  or  Inspector  under  the  Justices  may 
Act,  may  seize  and  forfeit  all  weights  made  of  lead  or  pewter,  £^^^,^5^**'" 

0)  Q«(<*^»  On  appeal. 
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weighu  mod    or  any  mixture  thereof,  and  all  weights  and  measures  witb 
Sec.  37.  forged  or  counterfeit  stamps  or  marks  thereon. 


Seurch  for  §  1829.  Any  Justice  or  Inspector  may,  at  all  reasonable 

ftodmarara.  ^^^^»  enter  any  shop,  store,  or  warehouse,  stall,  yard,  shed, 
Sec  89.  or  place  whatsoever  within  his  jurisdiction,  wherein  goods 

are  exposed  or  kept  for  sale,  or  are  measured  or  weighed  for 
Examination  conveyance  or  carriage  f  and  he  may  there  examine  sD 
andcompan-  ^^i^gigj^ts,  measures,  scales,  balances,   steelyards,    beams,  or 

other  weighing  machines,  and  compare  and  try  the  same  with 

the  authorized  copies  deposited  under  the  Act,  or  duplicates 

thereof. 
Seizure  and  If,  upon  such  examination  and  comparison,  such  weights 

&l»e  o^.^      or  measures  are  light  or  otherwise  unjust,  or  such  scales, 

balances,  steelyards,  beams,  or  other  weighing  machines  are 

incorrect  or  imperfect,  the  same  are  to  be  forthwith  seized 

and  forfeited. 

Destroying  §  1830.  All  weights  and  measures,  balances,  &c.,  forfeited 

feit<^wd|hu  ^^^^^  ^^^3  ^^^f  *"^  *o  ^®  broken  up,  so  as  to  prevent  their 
Ac.  being  used  as  such,  and  are  then  to  be  sold. 

Sec.  49.  ^ 

Recoreryof  §  1831.  Penalties  and  forfeitures  under  the  Act  are  to 

J^propriit^on.  ^  recovered  under  "  The  Justices  of  the  Peace  Act,  1866/' 

Sec.  60.  and  the  proceeds  are  to  be  paid, — one  half  to  the  inspector 

or  other  person  suing  for  the  same,  and  the  other  half  into 

the  Public  Account  to  the  credit  of  the  Consolidated  Fund. 

ActioM,  limit-        §  1832.  Actions  for  anything  done  in  pursuance  of  the 
Sec.  61.  'A.ct  are  to  be  brought  within  three  months,  and  the  defen- 

dant may  plead  generally,  and  give  the  special  matter  in 
Tender  of  evidence ;  and  plaintiff  shall  recover  for  any  irregularity  or 
S«f"62"  trespass   or  wrongful  proceeding,   if    he  tender   sufficient 

amends  before  action  brought. 


Wrecks,  Enquiry  into. 
Act  1869.  §  1833.  As  Justices  of  the  Peace  and  Resident  Magis- 

trates are  empowered  to  conduct  formal  investigations  under 
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it 


The  Enquiry  into  Wrecks  Act,  1869/'  it  seems  desirable 
to  set  out  its  provisions  here,  which  are,  almost  exclusively, 
taken  from  "The  Merchant  Shipping  Act,  1854/' 

§  1834.  The  cases  in  which  enquiry  is  to  be  instituted  paws  to  which 

ill  ll.nRllAfl 

are  enumerated  in  the  3rd  section  of  the  Act  as  follows  : —     See.  8. 

(1.)  Whenever  any  ship  has  been  on  fire,  or  is  lost, 
stranded,  abandoned,  or  materially  damaged, — on  or  near 
the  coasts  of  New  Zealand. 

(2.)  Whenever  any  ship  comes  into  collision  with,  or 
causes  any  loss  or  material  damage  to,  any  other  ship, — on 
or  near  the  coasts  of  New  Zealand. 

(3.)  Whenever,  by  reason  of  any  casualty  happening  to 
or  on  board  of  any  ship  on  or  near  the  coast  of  New  Zealand^ 
loss  of  life  ensues. 

(4.)  Whenever  any  such  loss,  abandonment,  burning, 
stranding,  damage,  collision,  or  casualty,  happens  elsewhere, 
and  any  competent  witness  thereof  arrives,  or  is  found  at 
any  place  in  New  Zealand. 

§  1835.  In  any  such  case,  the  Principal  Officer  of  Customs  Freiiminuj 
residing  near  the  place  where  the  loss,  abandonment,  burning,  JT^?!^  ^^ 
stranding,  collision,  or  damage,  or  casualty  occurred  on  or  Officerorother 
near  the  coasts  of  New  Zealand,  or  at  or  near  the  place  ^^^^^^ 
where  such  witnesses  as  above  mentioned  are,  or  can  be  con-  Jr*«. 
veniently  examined, — or  any  other  person  appointed  by  the 
Governor  for  the  purpose, — may  make  enquiry  respecting 
such  loss,  &c. 

§  1836.  The  following  powers  are  granted  to  the  Officer  Powert  of  en- 
of  Customs,  or  person  appointed  by  the  Governor,  by  the  ^^^  ^^^^  ^ 
4th  section  of  the  Act : — 

(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the 
same,  or  any  part  thereof,  or  any  of  the  machinery,  boats, 
equipments,  or  articles  on  board  thereof,  and  particularly 
the  boats,  equipments,  or  articles  to  which  the  provisions  of 
the  Acts  mentioned  in  the  Schedule  (^)  or  any  of  them,  or 

Q)  Those  Acts  are  "  The  Merchant  Shipping  Act,  1854 ;"  **  The  Steam 
KaTigation  Act,  1866 ;"  "  The  Steam  Navigation  Act  Amendment  Aet,  1867 ;" 
and  «  The  Harine  Act,  1867." 
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any  Acts  amending  the  same  or  passed  for  like  purposes, 
or  any  rules^  regulations^  or  by-laws  made  under  such  Acts, 
or  any  of  them,  apply,  not  unnecessarily  detaining  or  delay- 
ing  her  from  proceeding  on  any  voyage. 

(2.)  He  may  enter  and  inspect  any  premises^  the  entiy 
or  inspection  of  which  appears  to  him  to  be  requisite,  for  the 
purpose  of  the  report  which  he  is  directed  to  make. 

(3.)  He  may,  by  summons  under  his  hand,  require  the 
attendance  of  all  such  pei*sons  as  he  thinks  fit  to  call 
before  him  and  examine  for  such  purpose,  and  may  require 
answers  or  returns  to  any  enquiries  he  thinks  fit  to  make. 

(4.)  He  may  require  and  enforce  the  production  of  all 
books,  papers,  or  documents  which  he  considers  important 
for  such  purpose. 

(5.)  He  may  administer  oaths,  or  may,  in  lien  of  requiring 
or  administering  an  oath,  require  any  person  examined  hj 
him  to  make  and  subscribe  a  declaration  of  the  truth  of  tlie 
statements  made  by  him  in  his  examination. 


Suimnoning 
witnesses. 
Expenses. 
Sec.  5. 


§  1837.  Witnesses  summoned  as  above  mentioned  are  to 
be  allowed  the  same  expenses  as  witnesses  under  subpoena, 
giving  evidence  before  the  Supreme  Coiurt ;  and  any  dispute 
as  to  the  amount  is  to  be  referred  to  a  Registrar  or  Deputy 
Registrar  of  the  Supreme  Court,  who,  on  request  by  the 
Customs  Officer  or  other  authorized  person,  is  to  ascertain 
and  certify  the  proper  amount. 


Penalty  on 
witnesses 
refusing  to 
attend, 
answer,  &c. 
Seo.  6. 


§  1838.  A  penalty  not  exceeding  £20  is  imposed  upon 
any  person  for  refusing  to  attend  as  a  witness,  after  being 
required  to  do  so  in  the  manner  provided  by  the  Act,  and 
having  been  tendered  the  expenses,  (if  any,)  to  which  he  is 
entitled ;  or  for  refusing  or  neglecting  to  answer,  or  give  a 
return,  or  produce  a  document  in  his  possession,  or  to  make 
or  subscribe  any  declaration  which  the  Officer  of  Customs  or 
other  authorized  person  is  empowered  to  require  as  abore 
mentioned. 


§  1839.  Every  person  wilfully  impeding  any  such  ofScer 
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or  person  in  the  execution  of  his  duty,  whether  on  board  Penalty  for 
ship  or  elsewhere,  is  liable  to  a  penalty  not  exceeding  £20,  offi^*"'*"* 
and  may  be  seized  and  detained  by  such  oflScer,  or  by  any  Sec.  7. 
person  he  may  call  to  his  assistance,  until  he  can  be  con- 
veniently taken  before  a  Justice. 

6  1840.  If  it  appears  to  the  Officer  of  Customs,  or  other  Application 
person  appointed  by  the  Governor,  either  upon  or  without  inrestimiHoa 
such  a  preliminary  enquiry  as  above  mentioned,  that  a  formal  before  two 

•  X*      J."        •  •  "J,  j»      X  •/!•  xi      /->•      •  Justices  or  • 

investigation  is  requisite  or  expedient,  or  if  the  Governor  so  r.^. 
directs,  he  is  to  apply  to  any  two  Justices,  or  a  Resident  Sec.  8. 
Magistrate,  to  hear  the  case ;  and  thereupon  they  are  to  pro- 
ceed to  hear  and  try  the  same. 

§  1841.  In  the  event  of  the  officer,  or  other  authorized  Notice  to  ofBr 
person,  applying  for  a  formal  investigation,  it  is  his  duty  to  ^"ifi^te?*^ 
furnish  a  copy  of  the  report,  or  a  statement  of  the  case  upon  Sec.  9. 
which  he  has  made  such  application,  before  the  commence- 
ment of  the  formal  investigation,  to  all  such  officers  of  the 
vessel  or  vessels  with  regard  to  whom  such  investigation  is  to 
be  made,  as  hold,  or  are  by  law  required  to  hold,  certificates 
either  of  competence  or  of  service. 

§  1842.  The  Justices,  or  Resident  Magistrate,  so  far  as  General 
relates   to  the  summoning  of  parties,  compelling  the  at-j^tlcet. 
tendance  of  witnesses,  and  the  regulation  of  the  proceedings.  Sec.  10. 
are  to  have  the  same  powers  as  if  the  proceeding  related  to  an 
offence  or  cause  of  complaint,  upon  which  they  or  he  have 
power  to  make  a  summary  conviction  or  order,  or  as  near 
thereto  as  circumstances  will  permit. 

§  1843.  The  Justices,  or  Resident  Magistrate,  may  call  Production 
upon  the  officers  of  any  sailing  or  steam  vessel  in  respect  of  J^^j^^JJ^*^ 
which  an  investigation  is  to  be,  or  has  been  made,  if  they  hold  See.  il. 
certificates  of  competence  or  service, — (whether  the  same  be 
New  Zealand  certificates,  or  certificates  issued  by  the  British 
Board  of  Trade,  or  by  any  Colonial  authority),— to  produce 
and  deposit  the  same  in  the  custody  of  the  Court;  and  any 
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Penalty  on      of  tlicm  failing  to  do  SO,  when  required,  is  liable  to  a  penalty 
default.  ,jQ^  exceeding  £20. 

Collisions.  ^  184  k  With  regard  to  cases  of  collision,  special  enquiry 

ne'glicencrin   ^^  ^^  ^^^  made  as  to  whcthcr  the  person  in  charge  of  each 
rendering        ship  lias — SO  far  as  he  could  do  so,  without  danger  to  his 

assist  Ancc 

Sec.  12.  own  ship  and  crew  and  passengers,  (if  any,) — rendered  such 

assistance  to  the  other  ship,  her  master,  crew,  and  passengers, 
(if  any,)  as  was  practicable  and  necessary,  in  order  to  save 
them  from  any  danger  caused  by  the  collision. 


Person  failing 
to  render 
assit^tance, 
prima  facie 
responsible. 


Failure, 
ground  for 
cancelling  or 
suspending 
certificate. 


§  1845.  In  case  it  is  proved  that  the  person  in  chai^  of 
either  ship  haS  failed  to  render  such  assistance,  and  no 
reasonable  excuse  is  shown,  the  collision,  in  the  absence  of 
proof  to  the  contrary,  is  to  be  deemed  to  have  been  caused 
by  the  wrongful  act,  neglect,  or  default  of  the  person  so 
failing  to  render  assistance ;  and  such  failure,  if  proved  upon 
any  investigation  under  the  Act,  is  to  be  deemed  an  act  of 
misconduct  or  a  default  for  which  the  certificate  (if  any)  (rf 
the  person  so  failing  may  be  cancelled  or  suspended. 


Management  §  1846.  It  is  to  be  the  duty  of  the  Officer  of  Customs  or 

BcTii  other  authorized  person,  to  superintend  the  management  of 

the  case  before  the  Justices,  and  to  render  them  such  assist- 
ance as  is  in  his  power. 


Decision  on 
case  in  open 
Court ; 


and  as  to 
certificate. 


§  1847.  On  the  conclusion  of  the  case,  or  as  soon  after 
as  is  possible,  the  Justices  or  Magistrate  arc  to  state  in  open 
Court  the  decision  they  have  come  to  on  the  whole  case, 
and  with  respect  to  the  cancellation  or  suspension  of  any 

certificate  or  certificates. 


Report  of  case,  §  1848.  In  all  cascs,  the  Justices  or  Resident  Magistrate 
evidence.*^"  are  to  send  a  report  to  the  Governor,  containing  a  full  state- 
ment of  the  case,  and  of  their  or  his  opinion  thereon,  accom- 
panied by  the  evidence,  and  such  observations,  if  any,  as  they 
or  he  may  think  fit;  and  also, — should  they  determine  to 
cancel  or  suspend  any  certificate, — they  are  to  forward  the 
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same^  if  produced  in  Court,  to  the  Governor,  along  with  the  Forwarding 

certificate. 

report. 

§  1849.  In  cases  where  nautical  or  engineering  skill  and  Nautical  and 
knowledge,  or  both,  are  required,  the  Governor,  or  such  ^*^|^!|^*^ 
Principal  Officer  of  Customs,  or  person  appointed  by  the  Sec.  14. 
Governor,  may, — either  at  the  request  of  the  Justices  or 
Resident  Magistrate,  or  without  it, — appoint  aomc  person  or 
persons  of  nautical  skill  and  knowledge,  or  both,  to  act  as 
assessor  or  assessors  to  such  Justices  or  Magistrate;  and  the  To  signify  con- 
assessor  or  assessors,  upon  the  conclusion  of  the  case,  are  ai^nt^with 
either  to  signify  their  concurrence  in  the  report  of  the  Jus-  reasons, 
tices  or  Magistrate,  by  signing  the  same,  or,  if  they  dissent^ 
to  signify   their  dissent,  and  the  reasons   therefor,  to  the 
Governor. 

§  1850.   When  the   Justices   or  Magistrate,   after  due  Decision  as  to 
inquiry,  decide  that  the  loss  or  abandonment  of,  or  serious  CanceulSon 
damage  done  to  any  ship,  or  loss  of  life,  has  been  caused  by  or  suspension, 
the  wrongful  act  or  default  of  any  certificated  officer,  it  is  i^c.^15*       ** 
their  or  his  duty  to  decide  whether  the  certificate  of  such 
officer  is  to  be  cancelled  or  suspended,  and,  if  suspended,  for 
what  period. 

But  the  decision  is  not  to  be  valid  unless  the  require- 
ments of  section  9  of  the  Act  {ante,  §  1834,)  have  been  com- 
plied with. 

And  no  master's  or  mate's  certificate  is  to  be  cancelled,  Concurrence 
unless  at  least  one  nautical  assessor  concurs  in  the  report  of  ^  *^  "sessor. 
the  Justices  or  Magistrate ;  and  no  engineer's  certificate  is 
to  be  cancelled  or  suspended  without  the  concurrence  of  at 
least  one  engineering  assessor  to  the  report. 

§  1851.  The  Governor  is  empowered  by  the  16th  section  OoTemormay 
of  the  Act,  at  any  time,  if  he  thinks  the  justice  of  the  case  ^^^^^f^^' 
requires  it,  to  re-issue  or  return  any  New  Zealand  certificate,  issue  a  firesh 
which  has  been  cancelled  or  suspended,  or  to  shorten  the  g^*  iq 
time  for  which  it  is  suspended ;  or  to  grant  a  new  certificate 
of  the  same  or  a  lower  grade,  in  place  of  any  certificate 
which  has  been  cancelled  or  suspended. 
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Corti. 
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BeooTcry. 


Expensfts 
ordered  to 
be  paid  bj 
Treaaurj. 


.] 
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§  1852.  The  Justices  or  Resident  Magistrate,  may  mak 
such  order  respecting  the  costs  of  any  such  investigation,  or 
any  part  thereof,  as  they  or  he  deem  just ;  and  they  are  to 
be  paid,  and  to  be  recoverable  in  the  same  manner  as  other 
costs  incurred  in  summary  proceedings  before  Justices. 

The  Governor  may,  in  any  case  he  thinks  fit,  cause  the 
expense  of  the  investigation  to  be  paid  by  the  Colonial 
Ti'casurer,  and  the  assessors  to  be  paid  such  remuneration  u 
he  thinks  fit. 


Proceedings 
transmitted 
to  Board  of 
Trade. 


Act  does  not 

apply  to  T.,   .     , 

Queen's  ships.  Majesty. 


§  1853.  All  proceedings  taken  in  any  investigation  held 
under  the  Act,  are  to  be  transmitted  through  the  Governor, 
as  soon  as  possible  after  its  conclusion,  to  the  Lords  of  the 
Committee  of  the  Privy  Council  for  Trade  in  England. 

§  1854.  The  Act  does  not  apply  to  ships  belonging  to  Her 


GENERAL   INDEX. 


N.B.—The  flgnrea  are  to  be  nndentood  m  indicating  the  aeotiosi  in  the  Text,  except  when  the  letter  p. 
or  the  letters  pp.  are  introduced,  which  mean  **  page  "  or  "  paget." 


A. 

Abatement  of  Nuisances^  1703. 
Abetiars,    See  Accessories^  Alph.  Di^te. 
In  misdemeanours,  bj  aiding,  ooansolling, 
or  procuring,  liable  as  principals,  G33. 
Aboriginals.     See  Natives, 
Absconders  from  the  Colony,  1068. 

See  Arrestf  Writ  of. 
Absconding  t 

Leaving  wife  or  child  destitute,  1433. 
Power  to  Justices  over  property  in  sucli 

case,  id. 
Being  liable  to  weekly  payment  for  bas* 

tArds,  1284. 
From  service  out  of  industrial  or  reforma- 
tory school,  1308. 
From  such  schools,  1321. 
Warrant  witliout  summons  against  person 
complained  against,  in  regard  to  pas- 
senger Ebips,  1762  (8).    See  Ships  and 
Seamen. 
Absent  defendant^  right  to  copy  of  order  for 

costs  before  issue  of  execution,  489. 
Abusive  language^  1819. 
Accessories.      See  Index  to  Appendix    and 

Alphabetical  Digests. 
Accessories    and    principals    in    indictable 

offences,  648. 
Acclimatization  Societies,  1494,  &e. 

Claim  to  proportion  of  game  fines,  1506. 
Accomplice^  evidence  of,  corroboration,  167. 

See  Evidence. 
Accounts  of  clerks  of  Petty  Sessions,  31. 

Clerks  of  Justices,  and  gaolers,  471,  473. 
R.M.'s  Court,  to    be   sent  to  Colonial 

Treasurer,  1056. 
Begulations  as  to,  1057. 
Accused  person — ^must  be  present  when  wit- 
nesses are  examined,  727. 
Caution  and  statement  of,  in  indictable 
cases,  787,  &o. 
Acts  of  Parliameni  and  Assembhf^  jadiciaUy 
noticed  without  proof,  40. 


Adjournmentt  in  summary  convictions,  for  want 
of  Justices,  328. 
Wlieu  Justioes  are  divided  in  opinion, 

369. 
Of  cases  in  Besident  Magistrates'  Courts, 

915. 
The  continuance  of  one  Justice  in  indict- 
able cases   through    several  adjourn* 
ments,  718. 
Administration  and  probate,  how  provable, 

91.    See  Evidence. 
Admiralty  offences,  jurisdiction  of  Besident 
Magistrates  and   Justices    respecting, 
1659.    See  Merchant  Shipping, 
Jurisdiction  of  Justices  regarding,  683. 
Admissions,    See  Evidence, 
Must  be  voluntary,  75. 
General  doctrine  as  to,  74. 
The  duty  of  constables  with  regard  to,  77* 
Affidavit.    See  Index  to  Formulary. 
Of  service  of  process,  960. 
For  writ  of  arrest  in  cases  of  absconding 
debtors,  1073 ;  App.  pp.  158, 159. 
Affirmixtion,  141.    See  Oath  and  Declaration. 
Affirmative  facts  must  be  proved,  855. 
Affrays,  fighting  in  pubUo  place,  to  the  terror, 
&c.,  217. 
Who  may  suppress,  218.    See  Cotuerwh 
tion  of  Peace, 
Age,  presumption  in  respect  of  guilt,  62.    See 

Evidence, 
Agreement  between  parties  as  to  amoimt  and 

terms,  904. 
Ale  and  beer  houses,  license,  p.  464. 
Ali€u  dictus,  meaning  of  term,  1157  (6). 
Alimony,  1649. 

Amends,  tender  of,  by  Justice,  before  or  after 
action  brought,  849. 
By  constables,  1209. 
Anchors,  p.  481.    See  Marine  Stores, 

Penalty  on  znanufaoturerB  not  making, 
1688. 
AnimaU,  protection  of,  p.  446. 
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Appeal   agaiuBt    enmmaTj   convictione   and 
orden,  pp.  171-188.    Act  1867,  No.  12. 

Only  lies  wnen  giren  bj  Statute,  529. 

Certiorari^  id. 

Former  legislation  of  the  Colonj,  530 ; 

Consolidated  bj  Act  of  1867,  531. 

The  three  modes  of  procedure,  532. 

On  point*  of  law. 

On  error  in  law  onlj,  533. 

Application  for  case  stated,  534. 

Transmission  to  Registrar,  535. 

As  to  place  of  hearing,  id.  (note.) 

Notice  to  other  partv,  with  copj  of  case, 
536. 

No  appeal  on  question  of  eyidcnce,  537. 

Recognizance  to  prosecute  appeal,  538. 

Or  deposit  instead,  539. 

No  warrant  to  issue  pending,  541. 

Stay  of  execution  pending,  542. 

Liberation  from  custody,  id. 

Refusal  to  state  case  where  frivolous,  543. 

No  refusal  if  application  on  beludf  of  the 
Crown,  id. 

Supreme  Court  may  order  case  on  refusal, 
544. 

Hearing  by  Supreme  Court,  545. 

Justices  not  liable  to  costs,  546. 

Case  may  be  remitted  for  amendment, 
547. 

Argument,  548. 

Justice  may  bo  heard,  549. 

Case  may  be  heard  in  Chambers,  550. 

Appeal  under  this  form,  abandonment  of 
all  other  riglit  of  appeal,  551. 

On  case  stated,  no  certiorari  required, 
552. 

General  Appeal. 

For  what,  and  in  what  cases,  553. 

To  District  Court,  if  there  be  one,  554. 

Sittings  of  Supreme  Court,  555. 

Notice  to  respondent,  556. 

Recognizance,  557. 

Suspending  execution,  558. 

Contents  of  notice,  559. 

Form  of  appeal  given  to  appellant,  560. 

Binding  over  witnesses,  561. 

Compensation  to  witnesses,  562. 

Entry  of  case  for  hearing,  563. 

Notice  of  prosecution  of  appeal,  564. 

Repetition  of  the  grounds  of  appeal,  565. 

Special  sittings  for  appeals,  id. 

Removal  from  District  Court,  by  certio- 
rari, into  Supreme  Court,  566. 

Defects  in  form  of  ground  of   appeal, 
567. 

Amendment,  568. 

Costs  for  friTolous  erounds,  569. 

Costa  on  withdrawn  of  appeal,  570. 

Determination  and  costs,  671. 


Appeal — continued. 

Justice  may  be  heard,  572. 

Costs  on  affirmance  to  be  paid  by  appel- 

lant,  573. 
Case  stated  by  District  Court  for  Supreme 

Court,  574. 
Transmission,  575. 

Proceeding  thereon  as  in  England,  578. 
Costs  at  discretion  of  Court,  577. 
Levy    upon    an    order   notwithstaiidiii{ 

appeal,  578. 
ProhibitioM. 

Ordinary  writ  of  prohibition,  579. 
Prohibitions  under  the  Act,  5S0. 
Prima  facie  error  or  mistake,  motion  Csr 

rule  nm,  id. 
Showing  cause  thereon,  581. 
Supreme  Court  may  make  rules,  582. 
Justices  in  appeals  entitled  to  be  heaidl, 

584. 
Omissions  or  mistakes,  585. 
Amendment  and  adjudication,  586. 
Recognizances  on  Appeals. 
Transmission  and  certificates,  5S7. 
Substitution  for  defective  original,  588. 
Other  proceedings. 
Decision  to  be  certified  on  the  case  and 

returned  to  Justice,  589. 
Certificate  of  no  prosecution,  590. 
Execution  when  appeal  dropped,  591. 
Execution  on  amended  conviction,  592. 
Order  for  costs,  593. 
Certificate  of  non-payment,  594. 
Imprisonment  on  order  confirmed,  595. 
No  action  for  defect,  596. 
Estreating  recognizances,  597. 
How  estreated,  598. 
Fees  on  appeals,  599. 
Rules  of  practice,  600. 
Appellant  not  appearing,  caae  dismisaed, 

1003. 
In  particular  cases. 
Against  decision  under  Distillation  Aot^ 

1455. 
From  order  of  Justices  in  case  of  bneek 

of  the  peace,  272. 
In  action  for  recovery  of  tenements,  1005. 
Under  Marine  Stores  Act,  1640. 
Under  Vagrancy  Act,  1823. 
Against  decisions  in  R.M.  Courts,  limited 

by  amount  of  claim,  1000. 
From  Justices  against  orders,  512. 
From  decisions  in  R.M.  Courts,  1000. 
On  law  in  actions  for  recovery  of  tene- 
ments, 1005.  HeeMesident  MagistraUt. 
How  conducted  from  R.M.  Court,  1007. 
Appearance  and  non-appsoranee,  «nd  ei&cCs 

thereof,  in  sumnuur  proceedings,  pp. 

Ill,  &0. 
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Appearance^  ^c. — continued. 

Of  defendant  removes  objection  to  Toliditj 

of  summons  or  service,  338. 
Bj  counsel,  &c.,  329. 
Apprehension,     See  Arretty  Warranty  Con' 

stabieSf  and  App.  p.  298. 
By  constables  generally,  1190. 
By  private  persons,  633. 
Of  offenders  after  Riot  Act  read,  212. 
In  cases  for  summary  conviction,  304,  &c. 
Indictable  offences,  676,  &o. 
Discretion  of  Justices  regarding  arrest  in 

the  first  instance  in  indictable  cases, 

677. 
RioU,  breaches  of  peace,  &c.    See   Con- 
stables. 
For  offences  against  Arms  Acts,  1256. 
Committing  any  offence  against  the  Neg- 
lected   and    Criminal  Children's  Act, 

1325. 
Of  woman  quitting  reformatory  without 

being  discliarged,  1347. 
Of  convicts  from  abroad  unlawfully  within 

the  Colony,  1365. 
Without  warrant  of  any  person  assaulting 

a  bailiff,  or  attempting  a  rescue  from 

him,  1042. 
Warrant  of,  in  case  of  breach  of  peace,  258. 
Apprentieest  pp.  377-383. 

The  Master  and  Apprentice  Act  (1865), 

1219. 
Exemption  from  its  application,  1220. 
The    general    powers    of    masters    over 

apprentices,  1221. 
Their  power  of  correcting  tliem,  id.  (note.) 
Goternment  apprentices. 
Officers    of    Government    in     different 

branches  may  take  apprentices  for  a 

limited  time,  1222. 
Indentures  thereupon  may  be  executed 

by  two  Justices,  if  no  parent  or  guardian 

living,  1223. 
The    indentures    to    bind    Government 

officer  and  his  successors  in  office,  id. 
Orphan  apprentices. 
The  managers  of  charitable  institutions 

or  orphan  schools  may  bind  children, 

1224. 
For  a  limited  term,  and  to  cease  at  the 

fige  of  nineteen,  if  a  male,  1225. 
Or  if  a  female,  when  she  marries  with 

consent,  id. 
Covenants  in  indentures,  1226. 
Persons  who  may  take,  1227. 
Justices  may  bo  parties  to  indentures  if 

no  parent  or  guardian  living  or  near, 

1228. 
Deserted  ckitdreu,  ttpprtntices* 
With  consent  of  parent,  or  without  if  not 


Apprentices^-eontinxied. 

alive,  two  J.F.s  may  bind,  1229. 
Assignment  of  such  indentures,  1230. 
Master  may  not  transfer  or   discharge 

apprentice  without  consent  of  two  J.P.8, 

1231. 
Justices  may  determine  complaints,  and 

may  cancel  indentures,  1232. 
Ill-usage  of  apprentices,  1233. 
Misconduct  by  apprentices,  1284^ 
Apprentices  absconding,  to  serve  beyond 

term  for  time  of  absence,  1235. 
Apprentice  refusing  to  serve  to   make 

satisfaction,  1236. 
Punishment  of  apprentice,  1237. 
Appeal,  where  aggrieved,  1238. 
Application  of   fines  recovered   against 

master  for  ill-usage,  1239. 
Not  providing  apprentices  with  suitable 

food,  App.  p.  179. 
At  sea,  1669. 
Arms,p^.SSS'3S9.    Acts,  1860,  No.  88 ;  1861, 

No.  17 ;   1866,  No.  3 ;  1869,  No.  57. 
Justices  have  special  powers  under  Acts, 

1240. 
Districts  under  original  Act,  1241. 
Licenses  issued,  id. 
Forgery  thereof,  felony,  id, 
Registering  arms,  1242. 
New  districts  constituted,  1243. 
Applications  to  keep  arms,  1244. 
Licenses,  1245. 
Production  of  license,  1246. 
Summons  for  production  of  arms,  1247. 
Penalty  for  disobedience,  1248. 
Knfoiving  penalty,  1249. 
Shipmasters  bringing  arms,  1250. 
Searching  ships  for  arms,  1251. 
Impeding  search,  1252. 
General  powers  of  search,  1258. 
Arms  removed  without  license,  1254. 
Entry  by  force  to  search,  1255. 
Apprehension  without  warrant,  1256. 
Constables  may  examine  arms  and  demand 

some,  1257. 
Penalty  for  refusal,  1258. 
Periodical  production  of  arms,  1259. 
Penalty  on  failure,  1260. 
Keeping  arms  without  license,  1261. 
Or  after  license  withdrawn,  id. 
Or  arms  not  marked,  id. 
Entry  by  force  to  search,  id. 
Forfeiture  of  arms,  1262. 
To  extend  to  Stewart's    and    Chatham 

Islands,  1268. 
Illegal  carrying,  248. 
Unlawful  training  to,  248. 
Anmf,  deserters  from.    See  Mittiny  Act. 
Arrest.    See  Apprehension. 
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ArreH  of  person  likelj  to  leare  Colony,  desert- 
ing family,  1486. 
PriTuege  from,  to  witness  going  to  or 
returning  from  Justices'  Court,  319. 
Arreti,   Writ  of,  pp.  324-887;    Ord.  Sess. 
XL,  No.  1 ;  lot  1868,  No.  46. 
Of  persons  leaving  the  Oi^ny,  1068. 
Where  no  Supreme  Court  office,  B.M. 

may  issue  writ  of  arrest,  1069. 
No  summons  necessafj,  1070. 
General  rules  of  District  Courts  to  apply, 

1072. 
Application  for  writ  on  affidavit,  1073. 
Order  for  holding  to  bail,  1074. 
Suing  out  the  writ,  1075. 
Bail  bond,  and  its  object,  1076. 
Form  of  writ,  continuance  thereof,  1077. 
Supreme  Court,  practice  as  to  writs  of 
arrest,  1078. 
Arliclejt,  ship's,  1788. 
Assault  and  battery,  p.  85. 
Assaults  (Sumumrj  conviction),  p.  166. 

Bemedies  for  assault  and  battery,  514, 

and  see  Alphabetical  Digests. 
Two  Justices  may  hear  and  determine, 

615. 
Punifiliment  and  penalty,  515. 
Di^tnussal  of  charge,  516. 
When  to  bo  treated  as  indictable,  517. 
Title    to   land,    bankruptcy,   insolvency, 

618. 
Cortifloatc  of  dismissal  of  charge,  519. 
Discharge   from  all  future   proceedings, 

520. 
Time  of  bringing  charge,  521. 
Compensation  to  party  a«saulted,  522. 
In  what  ca^o  granted,  523. 
Withdrawal  of  charge,  192,  193. 
Surety  for  the  peace  on  charge  of,  265. 
Upon  constables,  1206. 
Assemblies^  unlawful,  210,  222. 
Assembly,  Journals  of,  how  provable,  83,  84. 
Assessors  in  Notice  cases. 
In  R.M.  Court,  1019. 
How  appointed,  1020. 
Jurisdiction,  1021. 
Choice  of,  1024. 
Ca»es  of,  1027,  1028. 
Their  payment,  1032. 
Tiicir  protection,  1040. 
Assessors,  Nauticaly  1849.    See  Wrecks, 
Attainder,  when  it  takes  place  and  for  what 

offences,  628  (note). 
Attestation  to  conviction,  436. 

To  Coroner's  inquisition,  1157  (10). 
Auctioneer's  license  ^  p.  464. 
Award  in  conviction,  whether  oflfenoe  be  single 
or  Joint,  must  be  several  against  e^h 
defendant,  421. 


B. 

J9cm/.    See  also  Reeognixancts. 

For  appearance  of  accused,  diacretionaiy 

powers  by  Justices  to,  198. 
As  to  amount  to  be  fixed,  id. 
Before  or  during  hearing   in    oases  of 

summary  conviction,  3C^. 
On  adjournment  when  in£ormint  does 

not  appear,  334. 
On  adjournment,  to  give  time  to  aocand 

to  prepare  his  defence,  339. 
Order  for  holding  absconders   to  bail, 

1073-1075.    See  ArreH,  WrU  of 
By  Coroner  in  cases  of  manslaughter, 

1160. 
In  eases  of  arson,  1174. 
By  Supreme  Court  if  refused  by  Coroner, 

1163. 
In  indictable  cases,  on  remand,  710,  711 
None  in  treason,  780. 
When  optional,  p.  249. 
When  compulsory,  250. 
Certificate  of  forfeiture,  711. 
Variance — Remand  or   bail  ofn  Tariance 

between  evidence  and  warrant,  713^ 
When    defendant    about    to    leave    tbo 

Colony,  951. 
In  case  of  affray,  220,  221. 
In  case  of  arrest  for  illicit  still,  1445. 
Foreign   Offenders    Act,    when    allowed 

under,  1476. 
Bail  bond,  object  of,  1076. 
Bailiff  oi  Court  of  Fettv  Sessions,  29. 
Uis  appointment,  &c.,  id. 
In  R.M.  Court,  his  appointment,  duties, 

&c.,  872-876. 
To  be  sworn  and  have  powers  and  liabiU- 

ties  of  a  constable,  87:S. 
May  sell  without  auctioneer's  license,  930. 
Where  goods  are  replevied,  yet  to  sell,  932. 
Poundage,  id. 

Warrant  justiOes  act  ion,  989. 
Fees,  R.M.  Court,  875. 
Damages  agaiust,  for  neglect,  1050. 
Warrant  to  view  deserted  premises,  978. 
Proceedings  on  second  view,  979. 
Assaulting,  or  attempting  a  rescoe  firom 

him,  1041. 
Neglect  of  duty  in  levying  execution,  or 

connivance,  1050. 
Damages  therefor,  and  recoTery,  id. 
Bankruptcy  or  insolvency,  plea  of  diachaige, 

in  R.M.  Courts,  914. 
Not  allowed  without  notice,  id. 
Bastards,  pp.  889-393. 

Destitute  Persons'  Belief  Ordinaooe,  1816, 

Sess.  VII.,  No.  9,  1265. 
To  what  bastards  applicable,  1266. 
Complaint  on  oath  to  one  Jostice,  1267. 
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Sasiardg — continued. 

Purport  of  the  complaint,  1268. 

Summons  thereon,  1269. 

Hearing  and  evidence,  1270. 

AHjiidioation  of  paternity  and  order,  1271. 

Weekly  paymente,  1272. 

Mother,  if  able,  to  contribute,  1273. 

Further  sums  for  education  of  half-oaste, 

1274. 
Composition  for  weekly  payment,  1275. 
Placing  child  in  a  Government  school, 

1276. 
Beceipts  for   composition,  discharge  of 

liabilities,  1277. 
Justices  may  appoint  custodian  to  child 

if  mother  dead  or  insane,  1278. 
Justices  may  apprentice  bastard,  1229, 

1280. 
Custodian    to    receive    payments   under 

order,  1279. 
Recovery  of  arrears  under  order,  1 281. 
More  than  thirt'Ceu  weeks  not  recoverable, 

1282. 
Befiiult  of  payment  of  arrears,  1283. 
As  to  parties  absconding  or  evading,  1284, 

1433. 
False  statements,  1285. 
Appeals  from  orders  or  convictions,  1286. 
^awdy-houM,  a  nuisance,  1701. 
Beggars,  1807. 

BiiUard-roomSy  license,  p.  405. 
Binding  over  prosecutor  to  prosecute,  p.  224. 
Witnesses  to  give  evidence,  id.    And  see 

Recognizanceg. 
To  be  of  j?ood  behaviour,  277. 
To  keep  the  peace ;  complainant  no  power 

to  release  defendant,  274. 
To  keep  the  peace,  order  for,  262. 
Costs  of,  263. 

In  case  of  biTach  of  peace,  220. 
Birthgf  register,  how  provable,  95. 
Blanks,  filling  up,  in  convictions,  391. 
Blasting  powder,  regulations  as  to,  1513. 
Board  of  Trad£,  proceeding  under  Enquiry 

into  Wrecks  Act  to  be  sent  to,  1853. 
Boarding-kovses,  licenses,  p.  465. 
Bodg,  finding  a  dead  body,  1116, 1120.    See 

Coroner. 
Books   and    documents^  when    produced    in 
evidence,  parts  may  bo  sealed  up,  909. 
Boy  Si  under  fourteen  years,  whipping  for  theft, 
527. 
Under  sixteen,  see  App.  p.  169. 
Bratoling,  221. 

Breach  of  Feace,    See  Conservation  of  Con* 
stables. 
Complaint,  257. 
Deposition,  id. 
Warrant  of  apprehenskmi  2o8» 


Breaking  open  outer  doors  and  inner  doors  by 
constables,  1192  (2). 

Breweries,  registration  of,  1448. 

Brewers,  1449. 

Bystanders  may  be  called  upon  to  gire  evi- 
dence in  summary  convictions,  315. 
Penalty  on  refusal,  id, 

0. 

Cables,  not  to  be  cut  up  except  under  regula- 
tion, 1635  (6). 
Capias  ad  respondendum.    See  Arrest,  Writ 

of,  1075. 
Case,  stating.    See  Appeal, 
Casting  vote,  R.M.  has,  as  well  as  original 

vote,  862. 
Cattle,  impounding,  p.  451. 

Trespass,  p.  2)94. 
Causes  of  action. 

In  R.M.  Courts,  cannot  be  severed  to 

admit  of  two  or  more  suit-s  on  same 

demand,  884. 

Abandonment  of  excess  in,  in  order  to 

bring  suit  within  jurisdiction,  id. 

Caution  to  be  given  to  accused  person  called 

on  for  his  defence,  pp.  223,  235. 
Certificate  of  dismissal  in  cases  of  assault, 
619,  520. 
Of  dismissal  in  summary  convictions,  bar 

to  further  proceedings,  370. 
New  Zealand.     Sec  Wrecks, 
CeHiorari,  pp.  190-193. 

Quashing  conviction  after  time  for  ap- 

peol,  612. 
Certiorari  in  England,  when  taken  away, 

618. 
How  far  applicable  to  New  Zealand,  614. 
Principles  applicable  in  the  Colony,  615. 
By  whom  attainable,  616. 
Of  absolute  right,  617. 
Mode  of  application,  618. 
PnMrtico  in  New  Zealand,  id. 
Objections  set  out  in  rule,  619. 
Amending  defects  when  case  proved,  620. 
Suspension  of  right  to  certiorari,  621. 
Court  may  refuse,  622. 
Practice  in  Supreme  Court,  623. 
No  certiorari  in  cases  under  Distillation 
Act,  without  affidavit  made,  1456. 
Challenging  to  fight. 

An  indictable  misdemeanour,  250. 
Sureties  for  the  peace,  253  (5). 
Character,  evidence  of  good,  may  be  given, 

366. 
Chatham  Isl^inds,  within  operation  of  Arms 

Acts,  1263. 
Chattel,    In  action  for  specific  chattel,  defend- 
ant may  deliver   tne   chattel  and   pay 
compensation  into  Court,  907. 
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Children^  Neglected  and  Cnmintd,  pp.  394- 

403.    (Act  1867,  No.  14.) 
Care  and  custody,  1290. 
Schools  to  be  established,  1291. 
No  corporal  punishment,  id. 
Appointment  of  officers,  1292. 
Private  schools,  1293. 
Who  to  be  deemed  "  children,"  1294. 
"  Neglected"  children,  1295. 
Neglected  children  may  be  taken  before 

J.  P.,  1296. 
And  sent  to  induttrial  school,  1297. 
"Convicted"  children,  1298. 
Convicted  children  may  be  sent  to  re- 

formaiory  school,  1298. 
Keligious  creed  to  be  respected,  1299. 
Change  of  reh'gious  creed,  1300. 
Mandate  for  detention  of  convicted  child, 

1301. 
Such  mandate  a  justification  in  any  action 

for  such  dctnition,  1302. 
Mandate  authorily  for  detention,  1303. 
Mandate  evidence  of  identity  of  cliild, 

1304. 
G-ovemor  may  release  inmate  from  school, 

1306. 
Two  J.P.s  may  remove  inmate  to  other 

school,  1306. 
Superintendent  may  put  inmates  out  to 

service   for  term  not  exceeding  three 

years,  1307. 
Absconding  from  such  service,  1308. 
Parents  to  contribute  to  support,  1309. 
Two  J.P.s  may  make  order  for  contribu- 
tion, 1310. 
Orders  may  be  varied,  1311. 
Non-payment  of  weekly  sum,  1312. 
Recovery  of  arrears,  1313. 
Two    Provinces    may    have    schools    in 

common,  1314. 
As  to    the    manogement  of   estates  of 

inmates,  1315. 
Infant  convicts  moy  be  assigned  by  order 

from  a  Judge  of  the  Supreme  Court, 

1316. 
Order  binding  on  parents  and  guardians, 

1317. 
Child  not  to  be  sent  out  of  jurisdiction  of 

the  Court,  nor  beyond  seas,  1318. 
Ministers   of  religion   to  visit  inmates, 

1319. 
Penalty  for  permitting  escape,  1320. 
Punishment    for    absconding,    and    bad 

behaviour,  1321. 
Inducing  inmates  to  leave,  or  harbouring 

them,  id. 
Holding    unauthorized     communication 

with  inmates,  1822. 
Form  of  proceedingv,  1328* 
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Children,  ^c. — continued. 

Apprehension  without  warrant,  1324. 
Execution  of  original  sentence  not  into- 
fered  with,  1325. 
Civil  fiction.  Justices  when  not  liable  to,  in 

respect  of  erroneous  judgment,  835. 
Civil  Jurisdiction  of  Petty  Seasious,  863. 

Of  R.M.*8  Court,  p.  277. 
Civil  proceedinga  pending. 

Justices  ought  not  to  entertain  criminal 

informations  arising  thereout,  674. 
Except  for  holding  persons  to  bail,  id. 
Claim  of  right  or  title  must  be  proved  bj 

defendant,  36-1. 
Clerks  of  Petty  Sessions,  26,  &e. 
Of  R.M.  Court,  &c.,  83,  &c 
Who  appoints,  869. 
Suspension  of,  870. 
Duties  of,  871. 

Adjourning  Court  in  special  caaes,  867. 
Moneys  paid  to,  918. 
Duties  of,  in   case   of  fines   for  sheep, 
diseased,  1753.    See  also  Fete. 
Coercion,  presumed,  does  not  extend  to  wife 
in  cases  of  certain  misdemeanours,  and 
never  in  heinous  felonies,  652. 
Persons  under,  their  liability  for  indict- 
able offences,  651. 
Committal,  p.  241. 

Commitment,  proceedings  by.     See  Snmmerj 
Convictions  and  Indictable  Offhneet. 
In  nature  of  conviction,  quashing.  61L 
In  default  of  bail  in  case  of  illicit  diF 

tillation,  1446. 
When  to  be  treated  as  a  conyictioo,  889. 
See  Summary  Convictions, 
Communications,  privileged. 

Of  which  evidence  is  not  permitted,  129. 
Attorneys,  solicitors,  counsel,  id. 
Their  agents  or  interpreters,  id. 
Without  consent  of  client,  id. 
Judges  and  arbitrators,  id. 
Secrets  of  State,  id. 
Police  information,  id. 
Jurors,  grand  and  petit,  id. 
Communications  not  privileged,  129. 
Complaint  and  Order*     See  Order  of  Jusiittt, 
Complaint  or  Information, 

For  Summary  Conviction  or  Order,  284 

&c.,  508.     See  Summary  Conrictiou. 
Indictable  Offences,  644. 
Within  what  time  to  be  laid,  645. 
By  whom  and  against  whom,  646,  617. 
Compromises,  how  far  they  should  be  sso^ 
tioned  by  Justices,  190. 
When  illegal,  191. 
Confession,  71,  &c.,  and  see  Admission* 
Voluntary,  75. 
Caution,  76. 
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Confession — continued. 

Duty  of  constable,  77. 

By  a  Native  in  cases  of  larceny,  1013. 
See  Natives. 

Supersedes    necessity  of  producing  evi- 
dence, 72.     See  Ei?iden<*e. 

In  cases  of  summary  conviction,  72,  340. 

In  coses  of  indictable  offences,  73,  743. 

In  larceny,  where  value  not  more  than 
£10,  526.    See  foot-note  to  p.  26. 

Of  demand,  or  part  of  it,  in  the  R.M. 
Court,  its  effeet,  903. 

In  summary  convictions,  and  its  effect, 
340.     See  Summary  Convictions, 
loitfronting    accused^    id.       See     Indictable 
Offences. 

When  dying  declarations  made,  663. 
7onservation  of  the  Peace.     See  pp.  73-95. 

The  Sovereign  general  conservator,  205. 

Other  conservators,  206. 

Offences  against  public  p^'ace  described, 
207. 

Duties  of  Justices  therein,  208. 

Unlawful  assembling. 

After  Riot  Act  read,  209. 

Unlawful  assemblies,  what,  210. 

Riot  Act,  reading,  211. 

Caution  as  to  proclamation,  id. 

Apprehension  after  Act  read,  212. 

Information,  laying  the,  213. 

Indemnity  for  injuries,  214. 

Other  Felonies. 

Destroying  property,  tlireatening  letters, 
tlireats,  &c.,  215. 

3£isdemeanours. 

Affray,  what,  217. 

Bystander  may  suppress,  218. 

Duty  of  constable,  219. 

Duty  of  Justices,  220. 

Duelling,  221. 

Disturbing  officer  in   execution    of   his 
duty,  id. 

ASr%j  in  Court,  id. 

Brawling,  id. 

Unlawful  assemblies  at  Common  Law,  222. 

Biot,  what  it  is,  223. 

Rout,  what  it  is,  224. 

Unlawful  assembly  in  the  last  case  de- 
scribed, 225. 

JPunishment. 

Of  riots  at  Common  Law,  226. 

Riots,  duty  to  suppress,  227. 

Powers  of  a  Justice  therein,  under  Statute, 
228. 

To  be  exercised  with  caution,  230. 

Justices  may  close  a  public  house,  232. 

Pablican  not  obeying  order  of  Justice,  how 
paniahed,  id. 

Special  constables  xnay  be  appointed,  233. 


Conservation  of  the  Peace — continued. 

Under  what  circumstances,  284. 

Who  to  be  constables,  285. 

Oath,  power  to  administer,  236. 

Notice  to  be  sent  to  Colonial  Secretary,  id. 

To  Superintendent,  id. 

Payment  of  special  constables,  237. 

English  Act  to  apply,  238. 

Seditious  and  trecuonable  meetings,  239. 

Forcible  entry  and  detainer. 

Retaking  goods  without  force,  240. 

Forcible  entry  indictable,  241. 

Review  of  previous  enactments,  242-244. 

Summary  conviction  on  view,  245. 

Undesirable  now,  246. 

Assault  and  batteryy  p.  85. 

Siding  with  weapons  and  trcUning  to 
armSf  p.  86. 

Riding  with  dangerous  weapons,  how 
punishable,  248. 

Unlawful  training  to  arms  a  misde- 
meanour, id. 

False  news  and  pretended  prophecies, 
p.  86. 

Fajse  news  to  make  discord,  misde- 
meanour, 249. 

Pret«nded  prophecies,  how  punishable,  id. 

Challenges  and  libels ^  p.  86. 

Challenging  to  fight,  a  misdemeanour,  250. 

Defamatory  libel,  publishing,  a  misde- 
meanour, id. 

Surety  for  the  Peace,  p.  87. 

What  it  is,  251. 

Power  of  N.Z.  J.P.s  prior  to  1866,  252. 

As  to  recognizances,  253. 

Existing  law  thereon,  id. 

Order  of  Supreme  Court,  oath  by  party 
desiring  security,  id. 

Where  evidence  is  given  of  probability  of 
repetition  of  insult,  &c.,  td. 

Where  evidence  tendered  of  threats  of 
indictable  offence,  id. 

Challenge  or  causeless  hue  and  cry  or 
alarm,  id. 

In  case  of  incitement  to  commit  a  breach 
of  the  peace,  id. 

In  case  of  false  news  in  times  of  public 
danger,  id. 

Exceptions  of  Common  Law,  254. 

By  whom  surety  demanded,  255. 

Against  wliom  required,  id. 

Proceedings  to  ohimn  surety ^  p.  89. 

Complaint  in  writing  and  on  oath,  257. 

Warrant  of  apprehension  or  summons, 
258. 

Where  heard,  259. 

Hearing,  260. 

Dismisral  of  complaint,  261. 

Coeti  in  case  of  dismisMl,  id. 
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CotuervaHon  of  the  Peace — oontinudd. 
Order  for  reoognizanee,  262. 
Condition  of  recognizance,  id, 
Cost«  of  recognizance,  263. 
Proceedings  in  case  of  refusal  to  enter 

into,  264. 
Surety  of  the  peace,  on  charge  of  assault, 

20*5. 
Justice  may  act  on  view,  266. 
Discharge  on  death  of  complainant  in 

cases  of  breach  of  the  peace,  267. 
Demise  of  Sovereign  no  release,  268. 
Recognizances  to  be  filed,  269. 
Where  appearance  at  Supreme  CSourt  one 

of  the  conditions  of  recognizance,  270. 
Proceedings  on  appearance,  271. 
Appeal,  power  of,  272. 
Complainant  no  iK)wer  to  release,  274. 
Estreat,  275. 

Proceedings  of  Supreme  Court  upon  re- 
cognizances, 275,  276. 
Proceedings  under  Crown  Debts  Act,  276. 
Suretietfor  good  behaviour. 
Powers  of  Justices,  277. 
Caution  respecting,  id, 
Conttables — 

Duties    and    powers   of,    generally,  pp. 

367,  &c. 
Apprehension  of  offenders^  1189,  1190. 

And  see  Apprehension^  and  App.  p.  298. 
Without  warrant. 
Any  person  committing,  or  on  the  point 

of  committing  felony,   or  doing   any 

highly  dangerous  act,  or  on  reasonable 

charge  made  of  felony  committed,  or  on 

hueandcry,  1190(1),  634. 
Any  person    committing    an   indictable 

oiTenco  in  the  night-time,  id,  (2). 
Breaches  of  the  peace,  id.  (3). 
Disorderly  persons,  id.  (4). 
Persons  assaulting  or  obstructing  him, 

id.  (6). 
Constables  may  assist  in  turning  persons 

out  of  house,  id.  (5). 
Mode  of  arrest  without  warrant,  1192. 
May  call  upon  all  persons  to  assist,  id.  (1). 
Using  handcuii's,  id. 
Breaking  open  doors,  id.  (2). 
Under  toarrant^  1191. 
Warrant  to  be  produced  and  read  to  the 

prisoner ;    may  break  open  doors  if  re- 
fused admission,  1193. 
Arrests  on  Sundays  for  indictable  offences, 

1194. 
Arrests  by  night  as  well  as  by  day  for  the 

same,  id. 
Beceiving  charge  of  a  prisoner  arrested 

without  warrant,  from  pii^'ate  person, 

642. 
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Constahles — continued. 
Distress  warroMia. 
On  payment,  or  tender  of  payment,  execs- 

tion  to  cease,  455. 
As  to  breaking  open  doors,  456. 
What  to  be  taken,  and  how  much  onljto 

bo  taken,  457. 
Not  to  remain  on  the  premises  losger 

than  necessary,  id. 
Search  vforrants. 
Constable  may  break  open  doors  on  refial 

of  admission,  697. 
His  warrant  a  justification,  id. 
Must  exhibit  his  warrant  if  asked,  id. 
Search  may  be  authorized  by  night  slso^ 

698. 
Constable  strictly  to  foUow  his  wansst, 

699. 
On  inquests. 

When  a  dead  body  has  been  found,  119& 
Or.  a  fire  has  occiured,  id. 
To  summon  Coroner's  jury,  1199. 
Various  duties. 
Conduct  of  constables  as  regards  itsle- 

ments  and  confessions  of  prisonen,  77. 
Bedudne  the  same  into  writing,  78. 
Power  of  constables  to  take  recognizsoflo^ 

1741. 
Their  duty  in  serring  summons  genenlb) 

1200. 
Attendance  to  prove  serrioe,  1201. 
Duty  in  affrays  and  routs,  219,  227. 
Bailiffs  in  Resident  Magistrate's  Cooiti  to 

be  sworn,  and  have  ul  the  powers  »od. 

labilities  of,  872. 
When  they  may  take  recognizance,  1741. 
Avoiding  reoognizance,  1745. 
To  procure  and  post  jury  lists,  1529, 1^- 
To  keep  J  ury  lists  open  for  inspectioo,  1532. 
To  arrest  lunatics,  1598. 
To  give  information  where  a  lumtie  not 

under  proper  control,  1600. 
Costs,  when  sent  to  other  Prorince,  777. 
On  board  foreign  ship,  his  duties,  1781, 

1786, 1787. 
Their  liabilities  and  pumiskwtent, 
Qenerally  for  misconduct,  1202. 
Indictment  for  disobecLience,  neglect,  or 

favour,  in  executing  warrants  or  pe^ 

mitting  escapes,  1203. 
Special  penalties  for  neglect  of  dotj  ot 

breach  of  regulations,  1204. 
Appropriation  of  penalties,  1205. 
Their  protection. 
Generally,  1206. 

Their  warrant  a  justification,  1207. 
Beasonable  suspicion  of  felony  oomautted, 

their  justification  for  arrctt  witkoot 

waRaat,1206. 
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Constables — continued. 

Limitation  of  time  for  bringing  actions 

against  them,  1209  (1). 
Notice  thereof,  and  of  cause  of  such  action, 

to  be  giren,  id. 
Tender  of  amends  before  action  brought, 

id,  (2).  . 

Payment  into  Court  after  action  brought, 

id. 
Neglect  of  duty  in  executing  warrants, 

956, 1046. 
Befusing  to  certify  on  distress,  464. 
Penalty  of  £5  for  neglecting  or  refusing 

duty  generally,  104(8. 
Befusing  to  execute  warrant,  may  be  fined, 

956. 
Neglecting  or  refusing  to  give  his  aid  in 

executing  process,  956. 
Maxims  for  conduct  of  constables,  1188. 
Constabulary — Ordinance  of  1846,  embodying 

the  force,  1181,  pp.  364-376. 
Constitution  of  the  loroe,  1180. 
Constables  to  bo  sworn,  1182. 
Constables  ex  officio  conserrators  of  the 

peace,  2. 
Appointment  of  officers,  1183. 
Duties  of  constables,  1184. 
Punishment  of  constables,  1185. 
Rewards  for  diligence,  1186. 
ProTincial  constabulary,  1187. 
Their  particular  powers,  1190  (7). 
As  to  costs  in  such  actions,  1209  (3). 
Constabulary^   Armed,   pp.  375,   376.    Acts, 

1867,  No.  37  ;  1869,  No.  58. 
>    Constitution  of  force,  1210. 
Superior  officers  of  the  force  ex  officio 

Justices,  1211. 
Oath  of,  id. 

Constables  also  to  be  sworn,  1212. 
Hare  the  same  powers  and  priTileges  as 

constables,  id. 
Liable  to  the  same  duties  and  responsi- 
bilities, id. 
Their  special  duty  to  suppress  tumults, 

riots,  &c.,  id. 
Their  attendance  on  the  sittings  of  Courts, 

1213. 
To  obey  eyeiy  lawful  command  of  such 

Courts,  1214. 
And  execute  its  warrants,  summonses,  or 

other  pro<?ess,  id. 
Their  full  powers  in  that  behalf,  1215. 
Constables,  Special,  pp.   82,  83 ;    App.  pp. 

68,    69.      Ajid    see    Conservation   qf 

Peace, 
Powers   of  Justices   to  appoint  special 

constables,  233. 
On  inforxnation  on  oath  that  disturbances 

exist,  Ac,  234. 


Constables,  Special — continued. 

Who  to  be  appointed — exemptions,  235. 

Oath  to  be  taken  by  constables,  236. 

Notice  to  be  sent  to  the  Colonial  Secre- 
tary and  the  Superintendent,  id. 

Justices  may  make  order  for  their  pay- 
ment, 237. 

Provisions  of  1  and  2  Will.  IV.  c.  41, 
applying  to  them,  App.  pp.  68,  6Q, 
notes. 

Forms — Precept  of  Justices,  No.  6  j  Oath 
of  Special  Constable,  No.  7. 
Contagious  Diseases  Prevention,  pp.  408-413. 
Act  1869,  No.  52. 

Objects  of  the  enactments,  1327. 

Interpretation  of  terms,  1328. 

Districts  to  be  proclaimed,  1329. 

Visiting  surgeons,  ib. 

Female  reformatories,  1330. 

Training  and  instruction,  1331. 

On  information,  on  oath,  by  a  superin- 
tendent of  police,  1332 ; 

Justice  may  order  that  a  woman  be  sub- 
jected to  a  periodical  examination,  1333. 

Time  and  place  of  examination,  1334. 

Voluntary  submission  by  a  woman,  1335. 

Bulcs  as  to  examinations,  1336. 

Visiting  surgeon  to  prescribe  times  for 
examinations,  1337. 

Certificate  in  case  of  disease,  1338. 

Woman  to  bo  placed  in  reformatory  for 
medical  treatment,  1339. 

Detention  there  until  discharged,  1340. 

Authority  for  the  detention,  1341. 

Limit  of  detention,  1342. 

Detention  for  further  treatment,  1343. 

AppUcation  for  discharge,  1344. 

In  legal  custody  while  in  detention,  1345. 

Befusing  to  be  examined,  quitting  without 
discharge,  disobeying  regulations,  1846. 

Punishment,  1347. 

Apprehension  without  warrant,  id. 

Enforced  examination,  exception,  1848. 

Detention  after  imprisonment,  1349. 

Woman  uncured  prostituting,  1350. 

Punishment,  id. 

Duration  of  order,  1851. 

Certificate  of  freedom  from  disease,  id,' 

Application  for  relief  from  examination, 
1852. 

Order  thereupon,  1358. 

Becognizance  for  good  behaviour,  1854. 

Prostitute  with  disease  resorting  to  home, 
1855. 

Penalty  on  owner  or  occupier,  id. 

No  exemption  from  action  for  nuisanoe,  id. 

Procedure  under  the  Act-,  1856. 

Certificates  and  orders,  &c,,  valid,  1857. 

Evidence  of  aignatave  on  docomentf,  1858, 
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Contagiwu  DUeoie*  iVeMfi/tofi— oontinned. 
Beryioe  of  notices  on  the  woman,  1859. 
Commenoement  of  actions  for  things  done, 

1860. 
Notice  thereof  and  defence  thereto,  1861. 
Tender  of  amends,  id. 
Costs  to  defendant  or  plaintiff,  id. 
Delegation  of  powers,  1862. 
CotUemptf  at  hearing  for  summary  conyiction, 

punishable  bj  fine  or  imprisonment, 

876-879. 
At  Pett J  Sessions,  id. 
Punishment  bj  B.M.,  1040. 
Punishment  of,  bj  Coroners,  1118. 
A  Justice  may  be  attached  for,  by  Supreme 

Court,  on  disobeying  rule,  881. 
CofUribuiion — Rieht  of  action  against  others 

equally  liable,  by  the  person  satisfying 

a  judgment  in  the  R.M.  Court,  886. 
Convict,    suspected,    may    be    apprehended 

without  warrant,  1365. 
Convicts,  misconduct  by,  1088,  &c. 
Convicts'  Introduction  Prevention,  pp.  413- 

419.    Act  1867,  No.  15. 
Interpretation  of  "  Australian  Colonies," 

1368. 
Description  of  conyicts  coming  into  the 

Colony  against  the  Act,  1364. 
Apprehension  without  warrant,  1865. 
Punishment,  1866. 
Remaining    in    the    Colony   afterwards, 

1367. 
Property  forfeited  and  sold  applied   to 

taking  him  back,  1368. 
Penalty  on  masters  of  yessels  bringing 

felons  or  other  conyicts,  1369. 
Penalty  for  harbouring  convicts,  1370. 
Power  to  grant  search  warrant,  1371. 
Searching  yessels,  1372. 
Summary  conviction,  1373. 
Describing  offence,  1374. 
Oral  proof,  or  Gazette,  evidence,  1375. 
Apprehension   in    New    Zealand  primd 

facie  evidence,  1376. 
Becovery  of  penalties,  1377. 
Distribution  of  penalties,  1378. 
Proceedings  under  J.P.  Act,  1379. 
Any    person    may   lay   an  information, 

1380. 
Appeals  from  convictions  or  orders,  1381. 
Conviction,    See  Summary  Convictions, 
The  conviction,  pp.  129-162. 
Minute  of  conviction  to  be  made,  874. 
When  drawn  up  to  be  transmitted  to 

Registrar,  Supreme  Court,  id. 
Summary,  on  the  view.  Statutes  respect- 
ing, 246. 
Copy  to  defendant,  438. 
Proof  of,  89.    Bee  JSvidence. 
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Cont^tofi— continued. 

Distinction  between  oonTictum  and  ori 

279.    See  Summary  CanvicHous, 
Coroner,  pp.  830-863.    Act  1867,  No.  16. 
The  office  in  England,  its  antiquity,  11 

p.  (885). 
In  New  Zealand,  the  duties  not  idenfii 

1101. 
Judges   of    Supreme    Court    «r  ^ 

Coroners,  1108. 
Appointment,  tenure,  and  jorisdietioa 

Coroners,  1104. 
Oath  of  office,  1105. 
Deputy  Coroner,  1106. 
Duration  of  his  powers,  1107. 
Limit  of  distance,  1108. 
Case  where  any  J.P.  may  act,  1109. 
Coroners,  ex  officio  Justices,  1110. 
Coroners,  ex  officio  oonservmton  of  I 

peace,  2. 
Subjects  of  jurisdiction,  1111, 

Cases  of  death. 

Cases  of  fires. 
Powers  in  respect  thereof,  1112. 
Power  of  punishing  for  misbehavioar 

interruption  of  proceedings,  1113. 
Their  liabilities,  civil  or  criminal,  1114 
Inquest  in  case  of  Deaik. 
Cases  when  Coroner  has  juriadictioD,  II 
Mode  of  proceeding,  1116. 
Notice  to  Coroner,  1117. 
By  whom  given,  1118. 
In  what  cases  inquests  should  not 

held,  id. 
Body  must  be  producible,  1119. 
Finding  a  dead  body,  1120. 
Burial  and  exhumation,  1121. 
Medical  examination,  1122. 
Deaths  in  prison,  1123. 
Subjects  of  inquiry,  1124. 
Deodands,  1125. 
No  inquests  on  Sunday,  1127. 
Place  of  holding,  1128. 
Public-house,  1129. 
Precept  to  summon  a  Junr,  1130. 
The  Jury,  1131. 
Public  may  be  excluded,  1182. 
Betum  of  jurors,  1183. 
Opening  of  Courts  1184. 
Challenge  of  jurors,  1185. 
Choice  of  foreman,  1186. 
Swearing  Jury,  1137. 
General  charge,  1138. 
View  of  the  l^y,  1139. 
Juryman  may  be  witness,  1140.  . 
What  evidence  may  be  taken,  1141. 
Mode  and  spirit  of  examinationi  1142. 
Who  to  be  witnesses,  1148. 
Medical  witnesses,  1144. 
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C&roneri — continued. 

FroTisions  of  Act  of  1867, 1145. 

When  deceased  IumI  no  n^edical  attendant, 
id.  (1). 

When  he  had  one,  id,  (2). 

Order  for  j^oat  mortem  examination,  id, 
(8). 

When  death  caused  bj  improper  medical 
treatment,  id,  (4). 

Where  Coroner  or  Jury  dissatisfied  with 
first  evidence,  id,  (6)« 

Fresh  medical  witness  named  by  Jury, 
id,  (6). 

Fees  to  medical  witnesses,  id,  (7), 

No  fee  for  pott  mortem  examination,  un- 
less under  order  of  Coroner,  id.  (7). 

Medical  attendants  in  public  institutions, 
id,  (7). 

Penalties  on  practitioners  for  not  attend- 
ing, id,  (8). 

Various  causes  of  death,  1146. 

Notes  hj  Coroner,  1147. 

Depositions,  1148. 

In  cases  of  murder,  and  other  cases,  eyi- 
dence  to  be  transmitted  to  the  nearest 
E.M.,  1149. 

Object  of  enactments,  1150. 

Adjournment  of  Court,  1151. 

Coroner  to  explain  law,  1152. 

Jiir^  retiring,  1153. 

Giying  of  yerdict,  1154. 

If  Jury  not  unanimous,  1155. 

The  Inquisition, 

Wlicn  equivalent  to  an  indictment,  1156 

(1). 
Its  parts,  id,  (2). 

The  formal  parts,  1157. 

The  venue,  id,  (1). 

Place  of  holding  the  inquest,  id,  (2). 

When  taken,  id,  (8). 

Name  and  s^le  of  Coroner,  id,  (4). 

Or  of  Deputy  Coroner,  id.  (4). 

Or  of  Justice,  id,  (4). 

The  view,  id,  (5). 

Name  or  description  of  deceased,  id,  (6). 

Variance,  id,  (6). 

Where  body  is  lying,  id,  (7). 

Jurors'  names,  id,  (8). 

The  charge,  id,  (9). 

The  attestation,  id,  (10). 

Essentials  of  yerdict,  1158. 

Certainty  as  to  party  charged,  id,  (1). 

Certainty  as  to  deceased,  td,  (2). 

Certainty  as  to  time  and  place,  id.  (3). 

Description   of  ingredients   of  offence, 

id.  (4.). 

Conclusion,  id,  (5). 

Proceedinge  tflir  verdict. 

Coroner^B  warrant  of  appreheniioDy  1169. 


Coroners — continued. 

Bail  in  manslaughter,  1160. 
Becognizances,  Id,  (1). 
Party  discharged,  id.  (2). 
Bail  after  commitment,  id.  (3). 
Binding  over  prosecutor  and  witnesses, 

1161. 
Verdict  offelo  de  se,  1162. 
Discharge  Dy  Supreme  Court,  1163« 
Amending  inquisitions,  1164. 
Traversing  inquisitions,  1165. 
Inquisition   tantamount  to  a  true  bUl, 

1166. 
Proceedings  thereon,  1167* 
Misconduct,  irregularity  of  Coroner,  1168. 
Fresh  inquisition,  id. 
Inquests  on  Fires, 
Duties  of  Coroners  under  Act,  1169. 
Object  of  Act,  1170. 
Causes  of  fire  to  be  inquired  into,  1171> 
Proceedings  at  inquest,  1173. 
Bail,  1174. 

Depositions,  binding  over,  1175. 
Finding  equivalent  to  indictment,  1176. 
Coroner's  warrant  of  apprehension  in  cases 

of  wilful  fire,  1172. 
No  proceedings  to  affect  right  of  action, 

1177. 
Depositions  before  Coroners,  how  prov- 
able, 92.    See  Evidence, 
CorporationSf   documents  of,  how  provable, 

83. 
CorrobortUion,  evidence  of  accomplice,  167. 

Of  mother  of  bastard,  1270. 
Corrupt   motive,   acting    with,   penalty    for 

Magistrate,  834. 
Costs.    See  Formularly  Index. 

In  Supreme  Court  not  allowed  when  ease 

should  have  been  in  B.M.  Court,  885. 
B.M.  Court,  reeulations  respecting,  916; 
For  professionsd  assistance,  917. 
Bill  of,  solicitor  to  give  his  bill  within 

seven  days,  1062. 
Taxation  and  recovery,  1063-1066. 
Bemission  of,  495,  49*6. 
Of  prosecution,  and  reward,  p.  261. 
In  case  of  perjury,  799. 
In  summary  convictions,  may  be  awarded 

in  all  cases ;  must  be  specified  in  convic- 
tion, 373,  394,  429. 
Enforcing  order  for,  490-492. 
On  withdrawal  of  charge  in  summary 

convictions,  327. 
On  adjudication  in  summary  oonviotionB, 

868. 
Adjournment  to  consider,  in  sommaiy 

convictions,  869. 
On  dismissal  in  summary  oonviotionB,  870. 
DefendantB  in  oaao  of  nouBuit^  918. 
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Co*/#— continued. 

In  a  case  of  dismissal  of  complaint,  to 

bind  orer  to  keep  the  peace,  26} , 
Attendance  before  Justice,  p.  258. 
On  dismissal  of  information  when  infor- 

mant  does  not  appear,  835. 
Under  enquiry  into  wrecks,  1852. 
Enforcing,  on  an  order,  510. 
Of     constable    convejing    prisoner    to 

another  Province,  777. 
In  appeals,  569-571,  573,  503. 
Of  appeal  from  R.M.  Court,  1004. 
In  actions  brouglit  against  R.M.  or  officers 
of  R.M.  Court,   1033.    Sec  Resident 
MagUtrate. 
Justices    not    liable    for,   in  respect  of 

appeal,  546. 
Where  J.P.  defendant,  regulations  as  to, 
852. 
Ctnknsel  for  accused,  appearance  by,  in  cases 
for  summary  conviction,  829. 
At  examination,  indictable  cases,  788. 
Courts — Proceedings  in  inferior  Courts,  how 
provable,  92.     See  Ecidence. 
Bocords  of  foreign  or  other  Courts,  how 

provable,  88. 
Bules  of  Court,  90.    See  Evidence. 
Exclusion  of  legal  advisor  in  indictable 
cases,  720. 
Court  towns  in  jury  districts,  1624.    See  Jury 

Lists, 
Coverture,  plea  in  R.M.  Courts,  914. 
Criminal  information  against  Justices  for  im- 
properly refusing  to  act,  833. 
For    corrupt     or    wanton    misconduct 

against  Coroners,  1114. 
Against  a  Magistrate,  when  it  will  lie, 
834. 
Cross-examination,  pp.  223, 224, 227, 229, 238. 
Cross-judgments,  their  execution,  924. 
Crown  Debts,  pp.  419,  420.    Act  1866. 
Certificate  of  a  fine  imposed,  1382. 
Forwarded  to  the  Attorney-General,  id. 
Final  judgment  to  be  signed,  1383. 
Forfeiture  of  recognizance,  276 ;   1384. 
Estreat  of  recognizance,  1385. 
Customs,  p.  420.    Acts  1858  and  1868. 

Abstract  of  offences  coming  within  the 
jurisdiction  of  Justices,  1386. 
Customs  Officer  to  make  preliminary  enquiry 
into  wreck,  1835. 
His  powers  therein,  1836. 
Prosecutor  under  Distillation  Act,  when, 
1489. 

D. 
Damages, 

When  they  may  be  awarded  in  summary 
convictions,  424. 
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Dangerous  Goods,  p.  421. 
Nitro-glyocrine,  1388. 
Petroleum,  1889, 1403, 1405,  1406, 1110. 
Specially  dangerous,  1390,  1405,  1406. 
Vessels  carrying,  regulation  as  to,  139L 
Storing,  regulation  as  to,  1392. 
License  in  such  case,  id. 
Districts  for  licensing  defined,  VHSS. 
Further  regulation  for  granting  licenses, 

1894,  1395. 
Condition,  1396. 
Colonial  Secretary,  power  to  isroe  license, 

1397. 
Removal  of  dangerous  goods,  1898. 
Notice  of  removal,  1399. 
Penalties  for  breach  of  Act,  1400, 140L 
Regulations  as  to  receipt  or  carriage  oi, 

1402. 
Exemption  of  person  seizing  firom  actum, 

1407. 
Time  vrithin  which  proceedings  most  be 

commenced,  1408. 
Saving  of  other  penalties,  1409. 
Dangerously  ill, 

Preservation  and  perpetuation  of  teiti- 

mony  of  persons,  604. 
Defect  of  law  regarding  depodtions,  685. 

See  Indictable  Offence*. 
Defect  of  law  as  to  deppsitions  of  personi 

dangerously  ill  and  nnable  to  trsrel, 

665.    See  Indictable  Offences, 
Deaf  and  dumb  person  accused,  728. 

(In  line  8  of  above  section,  for  "witaati"  ml 
"acoased.") 

Dealers  in  old  metal.    See  Marine  Stores, 

Begulations  as  to,  pp.  479-481. 
Deaths. 

Register  how  provable,  95.     See  Evidenee. 
Death  of  complainant  in  case  of  breach  of  the 
peace,  discharge  of  defendant  thereon, 
267. 
Debtor,  examination  as  to  property  of,  940. 
Summons  to  judgment,  939. 
Warrant  in  default  of  appearance  of,  94L 
Punishment  of,  942. 
Maintenance  money  when  not  pavaMe, 

948. 
Warrant  of  commitment  of  fraudolent, 
946. 
Debtor's  Writ  of  Arrest,  and  holding  to  bsil 
persons  about  to  quit  the  Colony,  1067* 
1080.    See  Arrest,  Writ  of. 
Debtors*  Prisons, 

Regulations  by  Judges  of  Snpreme  Coort, 
1088.    See  Visiting  Justices. 
Debts,  small,  under  £10,  938. 
Deceased  Seamen,  effects  of,  1669. 
Declarations,  Oaths,  ^c,  p.  426. 

Powers  of  Justices  defined,  1411, 1413. 
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Declarations^  ^e. — continued. 

Voluntary  oaths  forbidden,  1412. 
Declarations  instead  of  oaths,  1414. 
The  same  in  colonial  suits,  1415. 
As  to  execution  of  wills,  deeds,  &c.,  1416. 
In  other  cases,  1417. 
Valid  declaration,  what  it  is,  1418. 
Taking,  as  to,  1419. 
False,  a  misdemeanour,  1420. 
Form  of  declaration,  1421. 
Dedimus  potesiatem,  nature  of  the   instru- 
ment, 7. 
DeedSf  how  provable,  99. 
Defence^  summary  convictions,  860. 

Indictable    offences,    statement    of   the 
accused,  740,  737. 
Defendant^  when  competent  witness  on  infor- 
mations, 320. 
Bight  to  copy  of  conviction  in  summary 
convictions,  438. 
Delay ^  action  against  constable  for  unnecessai^, 
in  bringing  prisoner  before  Magistrate, 
643. 
Deliverance,  warrant  of,  793. 
Demise  of  Sovereign,  no  release  in  case  of 

surety  for  the  peace,  268. 
Deodands  abolished,  1125. 
Depositions  on  charge  of  indictable  offences. 
Regulations  respecting,  723*734. 
Necessity  for  exactness  in  taking,  726. 
Practical  rules,  736,  739. 
Must  be  kept,  750. 
How  provable,  93.     See  Evidence, 
To  be  returned  to  Superior  Court,  pp. 

224,  239. 
Beyond  Colony,  evidence  when,  1469. 
In  the  instance  of  an  escaped  convict, 

offered  in  evidence,  689. 
Before  Coroner  in  cases  of  murder  or 
manslaughter  or  arson,  to  be  certified 
or  transmitted  to  the  Supreme  Court, 
1148,  1175. 
Deserted  premises  or  land.    See  jR,M,  Court. 
Deserters,  p.  429. 

From  Army,  Navy,  or  Marines,  id. 
From   ships.      See  '*  Foreign    Seamen's 

Act." 
From  merchant  ships,  id. 
See  "  Merchant  Shipping,"  and  "  Foreign 
Seamen's  Act." 
Deserted  Wife,    See  Married  Women^s  Pro^ 

perty. 
Deserting  Family,  penalties  for,  1480. 
Destitute  Persons,  p.  429. 

Relations  liable  to  support,  1423. 
All  equally  liable,  save  brothers  and  sis- 
ters, 1424. 
Information,  1425. 
Summons  thereon,  1426. 


Destitute  Persons — continued. 
Order  for  maintenance,  1427. 
Manner  of  payment,  1428. 
Order,  variation  of,  1429. 
Penalties  for  deserting  family,  1430. 
Order  of  maintenance  in  last  case,  1431. 
Recovery  of  arrears,  1432. 
Absconding,  power  of  Justices  over  pro- 
perty, 1433. 
Not  to  affect  creditors,  1484. 
Receipt  under  warrant  a  discharge,  1435. 
Arrest  of  person  leaving  Colony,  1436. 
False  statement  a  misdemeanour,  1437. 
Detention,  in  female  reformatory,  1338. 
Limit  of,  1341. 

Discharge  by  J.P.  from,  1344. 
Discharge  on  hearing  of  indictable|charge,  753« 
Order,  758. 
Effect  of,  759. 
Larceny,  760. 
In  cases  for  summary  conviction,  869, 

870. 
Or  transfer  of  apprentice.    See  Appren* 

tices. 
Of  foreign  offender,  if  not  removed  within 

two  months,  1477. 
See  also   Contagious  Diseases,  Lunatics, 

Meformatory  and  Industrial  Schools, 
Discretionary  Powers  of  J,P.s, 
Effects,  841. 
Justices  not  compellable   to    act  when 

power  given  to  act  or  not,  830. 
Object  of  these  powers,  180. 
Definition  of  "  aiscretion,"  181. 
When  Justices  have  a  discretion,  182. 
As  to  hearing  complaints,  183. 
Parties  may  not  select  Justices,  id. 
General  jurisdiction  throughout  Colony, 

184. 
Justices  acting  at  other  than  ordinary 

place,  185. 
Attendance  on  solicitation  of  parties  or 

friends,  186. 
In  summary  proceedings. 
Disposing  of  case  summarily,  or  sending 

to  trial,  187. 
Where  offence  graver  than  one  charged, 

188. 
Convicting   summarily  when   indictable 

offence  charged,  189. 
Compromises,  190, 193. 
When  compounding  is  illegal,  191. 
Withdrawing  charge  of  assault,  192. 
In  indictable  cases. 

Their  functions  are  ministerial  onlv,  194. 
Remand — sufficiency  for  committal,  195. 
Conflict  of  evidence,  196. 
Thorough  inyestigatipn  a  matter  of  public 

policy,  197. 

1» 


GXKESiX  ZMBEZ. 


DUoretionary  Powers  ofJ.Pa — oontiniied* 
As  to  oertaintj  of  a  conyiotion,  197. 
Discretion  as  to  hail. 
Considerations  for  refusing  or  accepting 

baU,  198. 
And  as  to  amount  and  chances  of  escape 

by  a  forfeiture,  id. 
As  to  punishments  and  penalties. 
Principles  and  tests  for  guidance,  199. 
Object  of  punishment,  200. 
Tests  for  aggravation,  201. 
Tests  for  mitigation,  202. 
Discretion  as  to  other  matters  generallj, 

203. 
Diseases.    See  Contagious  Diseases, 
Diseased  Sheep,    See  Sheep,  Diseased, 
Dismissal,    See  Discharge, 
Disorderlif  persons  and  houses.  See  Vagrants, 
Disorderly  persons  disturbing  the  peace  may 

be  apprehended  by  constable,  1190  (4). 
Distillation,  p.  433. 

Distillation  Act  (1868),  1438. 

Offences  under  the  same,  1439. 

Attorney-General  prosecutor,  id. 

Customs  officer  prosecutor,  id, 

Bemoral  of  spirits  without  permit,  1440. 

Seizure,  id. 

Stills,  iUicit,  1441. 

Search  and  seizure,  id. 

Apprehension,  14^. 

Detention,  1443. 

Arrest,  subsequent,  1444. 

BaU,  1445. 

Commitment  in  de&ult  of,  1446. 

Brewers  to  be  registered,  1448. 

Brewery  the  same,  1449. 

Certificate,  production  of,  1450. 

Time  within  which    proceedings  to  be 

commenced,  1451. 
General  regulations,  1452. 
Penalties,  application  of,  1453. 
Commitment  in  default,  1454. 
Appeal,  1455. 

Certiorari,  affidavit  must  precede,  1456. 
Amendment  of  proceedings,  1457. 
Distress  and  Replevin,     See  Landlord  and 

Tenant, 
Distress  in  cases  of  Summary  Convictions  and 

Orders, 
Where  no  provision  by  Statute,  478. 
Receiving,  paying,  and  applying  distress 

moneys,  465-473. 
On  non-payment  of  penalty  and  costs, 

432,  433. 
Warrant  may  be  issued  by  any  Justice, 

445. 
'Proceeding  by  distress.    See  Summary 

Convictions, 
Imprisonment  in  default  of  diftreti,  483. 
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Distress,  S^e, — oontinned. 

Procedure  by,  i»   Civil  coMes    in  RJi, 

Court, 
Property  excepted  from  seizoie,  927. 
Moneys  and  securities  may  be  seized,  t^. 
Sale  of  goods,  929. 

Securities  seized  paid  into  Court,  928. 
Claimant  of  goods  seized  may  dc^^otii  tht 

value  or  gire  security,  933. 
Priority  of  satisfiiction,  931. 
Procedure  on  daima  to  goods  seized,  934 
Committal  in  case  of  insufficient^  936. 
No  second  imprisonment,  937. 
Bight  of  execution  still  obtains,  id. 
No  irregularity  in  distress  to  make  dis- 
trainer a  trespasser  ab  initio,  remedj, 

1676. 
Penalties  for  distraining  without  warrant 

or  other  irregularities  in  distzess,  1577. 
In  a  certain  case,  1747. 
.     JTarrant  by  J.P.,  921. 

To  have  noted  upon  it  the  sum  of  moner 

and  costs  adjudged,  and  the  inoreasea 

costs  for  execution,  935. 
Payment  by  instalment,  923. 
De&ult,  id. 
District  Court.    See  Appeal, 

Attorney-General  has  same  right  as  Grud 

Jury,  815. 
No  proceedings  in,  against  JJP.,  where  hs 

objects,  847. 
J.P.  defendant  in,   may  prove   spedsl 

matter,  848. 
Bules  as  to  writs,  to  applj  to  debton' 

writs  of  arrest,  1079.    App.  pp.  158^ 

159. 
Districts  for  B.M..Courts,  858. 
Disturbed  Districts,  p.  438. 

Commitment  without   preliminary  pro- 
ceedings, 1458. 
Proceedings  before  B.M.  or  J.P.,  1460. 
Documents. 

Documentary  evidence,  pp.  29,  Ae. 
Evidence  in  proof  that  statements  therein 

are  imtrue,  106. 
Written  or  printed,  to  be  prodooed  and 

authenticated  by  proof,  if  required  in 

evidence,  81.    See  Evidence. 
Purporting  to  be  sealed  or  stamped,  how 

/provable,  86. 
a  public  nature,  how  provable,  87. 
Dogs,  1710. 
Drunkards,  1807. 

Dumb  persons.    See  ^eaf  and  dmmh. 
Duties,  Miscellaneous,  of  Justices.    See  JHf 

ceUaneous  Duties,  c.  xiii.  p.  877,  ^. 
Dwelling,  221. 
Dying  Declarations,    See 
Secondary  evidence,  66. 
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JDyiW  Declarations — continued. 

In   cases  of  murder  or   manslangbter, 

662. 
Need  not  be  on  oath,  663. 

E. 
Sledtons,    Poll  books,  how  provable,  97. 
Enlarging  recognizances ^  1744. 
Entrg^  forcible.    See  Forcible  Entry, 

Only  between  certain  hours,  98^. 
Equity  and  good  conscience^  basis  of  B.M.'s 

administration,  908, 1000, 1027. 
Escape. — The  jurisdiction  of  Justices  as  to 
escapes  to  the  Colony  from  abroad  and 
escapes  from  the  Colony,  685,  686, 
690.  See  also  Indictable  Offences, 
Alphabetical  Digest. 

Indorsing  warrant,  687. 

Commitment  till   offender  can   be   sent 
back,  688. 
Estoppel.      Contents  of  documents,  how  to 
operate  against  principals   and   third 
parties,  1(^. 
Estreat.    See  Becognixances, 

Of  recognizance  in  cases  of  breach  of  the 
peace,  276. 

In  another  case,  1747. 
Evidence,  pp.  13*62. 

General  observations. 

Duty  of  Justices  as  to  OTidence,  42. 

Foundation  of  the  Law  of  Evidence,  43. 

On  whom  the  burden  of  proof  lies. 

Generally  on  affirmative  side,  44. 

Proof  of  authority  or  excuse,  45. 

Fresh  matter  to  be  proved,  46. 

Malice  in  homicide,  47. 

In    civil   cases,  each  party  must  prove 
his  affirmative  matter,  4. 

What  must  be  proved. 

Essential  and  relevant  matter,  58. 

Things  judiciallg  noticed  without  proof* 

Things  of  which  all  tribunals  are  pre- 
sumed to  have  knowledge,  49. 

Official  documents  and  signatures,  &c.,  id. 

How  the  matter  must  be  proved, 

Tlie  best  evidence  is  required,  50. 

Must  be  relevant,  51. 

And  correspond  with  allegations,  52. 

When  secondary  evidence  is  allowed,  53. 

Oral  evidence  of  written  instrument,  id. 

Notice  to  produce,  id. 

Destruction  of  written  documents,  id. 

No  degree  of  secondary  evidence,  id. 

Hearsay  evidence,  54. 

Exception  to  rule,  55. 

Complaint,  id. 

Dying  declarations,  id. 

Depositions,  id. 

Statement  in  presence  of  party,  56. 


^ou^ffnetf— continued. 
BeUef,  57. 

Opinion  of  experts,  id, 
Beputation,  id. 
Presumptions. 
Nature  of  presumptions,  58. 
Knowledge  of  the  law,  59. 
Innocence,  60. 
Intention,  61. 
Presumption  as  to  age,  62. 
Married  women,  63. 
Becent  possession  of  stolen  goods,  64. 
Strength  of  presumption  varies  greatlj 

65. 
Fact  of  theft,  66. 
Possession  a  connecting  link,  67. 
Q-uilty  knowledge,  68. 
Eegularity,  69. 
Official  character,  id. 
Continuance,  70. 
Human  life,  id. 
Confessions  and  Admissions, 
Voluntary  confession,  71. 
In  cases  of  summary  conviction,  72. 
On  examination  for  indictable  offence,  72 
Admissions,  74. 

Statement  must  be  voluntary,  75. 
After  caution  by  Magistrate,  76. 
Duty  of  constables  as  to  statements,  77. 
Notice  in  writing  of  statement,  78. 
Corroboration  of  confession,  79. 
The  whole  of  it  taken  together,  80. 
Not  admissible  against  others,  id. 
Written  or  printed  documentary  evidenc 
Production  and  authentication,  81. 
Copies  not  receivable,  id. 
Oral  evidence  of  contents,  id. 
Documents  of  a  public  nature. 
Acts  of  Parliament  and  Q-eneral  Assen 

bly,  82. 
Private  A.cts,  83. 
Journals  of  Parliament,  id. 
Private  Acts  of  the  Q-eneral  Assembly,  8* 
Journals  of  either  House,  id. 
Provincial  Acts  and  Ordinances,  id. 
Proclamations,  id. 
Proof  of  seal  or  signature  dispensed  wit] 

85. 
Documents  purporting  to  be  stampec 

sealed,  &c.,  86. 
Copies  of  public  documents,  87. 
Becords  of  Courts,  88. 
Convictions,  89. 
Certificate  of  conviction,  id, 
Bules  of  Court,  90. 
Probate  and  administration,  91.         « 
Proceedings  in  Inferior  Courts,  92. 
Depositions,  id. 
Perpetuating  testimony,  93. 
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Evidence — continacd. 
Foreign  laws,  94. 
Begistrar  of  births,  deaths,  and  marriages, 

95. 
Ships'  papers,  96. 
PoU  books  at  an  election,  97. 
Bules  of  Societies,  98. 
Documents  of  a  private  nature. 
Deeds,  99. 
Wills,  100. 
Other  writings,  101. 
Proof  of  handwriting,  102. 
Ck>mparison,  103. 
Experts,  in  forgery  cases,  104. 
Notes  to  refresh  memory,  105. 
Truth  of  contents  of  documents,  106. 
Estoppel,  107. 
Docimients  of   which  contents   deemed 

true,  108. 
Declarations  as  to  foreign  deeds,  109. 
Oral  testimony  of  witnesses. 
Parol  evidence  inferior  to  written,  110. 
Of  contents  of  written  documents.  111. 
Affecting  written  documents,  112. 
Parol    evidence    though    statement    in 

writing,  113. 
Declarations  in  civil  suits,  114. 
Facts  within  knowledge,  115. 
Belief  and  opinion,  116. 
Experts,  id. 
Any  matters  not  provable    by  written 

evidence,  117. 
Who  may  he  witnesses. 
Competency  in  general,  118. 
Incompetency,  119. 
Mental  incapacity,  120. 
Idiot,  id. 
Child,  id. 

Examination  as  to  competency,  121. 
Children,  id. 

Defect  of  religious  belief,  122. 
Aboriginals,  123. 
Incompetency  of  parties,  124. 
Evidence  of  parties,  125. 
Criminal  cases,  126. 
Incompetency  from  relation,  127. 
Husband  and  wife,  id. 
Criminal  cases,  id. 
Exception  where  committed  against  the 

other,  128. 
Privileged  communications,  129. 
Solicitors,  id. 
Judges,  id. 
Secrete  of  State,  id. 
Police  information,  id. 
Jurors,  id. 
^Communications  not  privileged,  id, 
JIow  the  attendance  of  witnesses  is  to  be 

secured, 
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Evidence — continued. 

Willing  witnesses,  130. 

Witnesses  in  indictable  cases,  131. 

On  summary  oonviction,  id. 

Subpoena,  132. 

Tender  of  expenses,  133. 

Prisoners,  134. 

Disobedience  of  subpoena,  135. 

Oath  and  affirmation  of  witnesses. 

Oral  testimony  on  oath,  136. 

Time  for  objecting  for  competency,  187. 

Oath,  by  whom  administered,  138. 

Mode  of  swearing  Christians,  139. 

Jews,  id. 

Mussulmans,  id. 

Objections  after  oath,  140. 

Affirmations. 

Quakers,  Moravians,  Separatists,  14L 

IR^usal  to  give  evidence. 

Liability  for  contempt,  142. 

Examination  of  witnesses  in  chief. 

Mode  of  examination,  143. 

Examining  witnesses  apart,  144. 

Statements  not  legally  admissible,  145. 

Diffuseness,  146. 

Leading  questions,  147. 

Belaxation  of  rule,  id. 

Undisputed  matter,  id^ 

Discretion,  148. 

Adverse  witness,  149. 

Evidence  of  bad  character,  id. 

Befrcsliing  memory,  150. 

Cross-examination  .of  witnesses. 

Bight  of  cross-examination,  15L 

Limit  to  leading  questions,  id. 

Irrelevant  questions,  152. 

Contradiction,  id. 

Impeaching  impartiaUty,  id. 

Former  statements,  153. 

Former  statements  in  writing,  154. 

Previous  offences,  155. 

Previous  conviction,  156. 

Certificate  of  conviction,  id. 

Questions,  privilege  from  answering,  15' 

Tending  to  degrade,  id. 

Tending  to  an  action  or  debt,  158. 

Privilege  is  the  witness's,  id. 

Protection  of  witnesses  firom  annoyana 

id. 
Impeaching  veracity,  159. 
Me-examinatio  n. 
To  what  confined,  160. 
On  inadmissible  matter,  161. 
Recalling  witnesses. 
Discretion  of  Justices,  id. 
Evidence  in  anstcer  or  reply. 
Answer  or  reply  on  the  merits,  162. 
Supporting  impeached  chanoter  by  evi 
denoo,  163. 
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JSctdence — continued. 

Number  of  wilnesses. 

The  maxim  of  the  English  law,  161. 

Exception  as  to  treason,  165. 

Perjury,  166. 

Accomplices,  167. 

Corroboration  when  required  by  Statute, 

163. 
Credibility  of  witnesses. 
Doubts  as  to  credibility,  169. 
Identity  of  persons  or  things,  170. 
Substantial  agreement,  171. 
Indications  of  truthfulness,  172. 
Female  ^fitnesses,  173. 
Children,  id. 
Constables,  174. 

Matters  most  requiring  vigilance,  175. 
Carelessness  in  forming  belief,  176. 
Decisions    of  Justices    on  questions    of 

fact. 
Not  generally  open  to  review,  177. 
Reasonable  doubt  in  summary  cases,  178. 
Reasonable  doubt  in  indictable  cases,  179. 
In  summary  convictions,  345-367. 
How  taken  down,  p.  223. 
Statements  made  by  prisoner  may   be 

used  as,  id. 
Application  of  the  Law  of  Evidence  to 

preliminary  examinations  before  Jus- 
tices, 716. 
"No  appeal  to  lie  on  ground  of  improper 

admission  or  rejection  of  evidence,  537. 
Not  strictly   legfd,  admissible    in   R.M. 

Court,  908. 
On  inquests  in  the  Coroner's  Court,  1141. 

See  Coroners. 
Depositions  before  Coroner  receivable  in, 

1148. 
Before  Coroner  in  cases  of  wilful  mur- 
der or  arson  to  be  forwarded  to  the 

nearest    Resident    Magistrate,    1149, 

1175. 
Examination  qf  witnesses^  727-732.    And  see 

Indictable  Offences,  744. 
Examination. 

In  indictable  cases,  its  object,  714,  715. 
Excess  of  passengers  on  board  steam  vessel, 

1765. 
Execution  of  criminals.    See  App.  p.  171,  in 

notes. 
Coroner's  inquest  on,  1130  (4). 
Executors  and  administrators. 

May  sue  and  bo  sued  in  R.M.  Courts, 

886. 
Exemptions^  exceptions. 

Must  be  proved  by  defendant,  363* 
Exhumation, 

Of  a  body  buried  without  inquiry,  ,1121. 

See  Coroners. 


Experts, 

•  In    medicine  and    other   sciences,   and 
trades,  their  opinions,  116.    See  Evi" 
dence. 
Extortion, 

Penalty  for,  on  Clerks  of  Petty  Sessions, 

34. 
Penalty  on  any  officer  of  R.M.  Court 
taking  higher  fee  than    demandable, 
1051. 
Summary  order  thereupon,  1052-1054. 

P. 
False  newSf  the  spreading  of,  a  misdemeanour, 
249. 
In  time  of  war,  253. 
False  weights f  1829. 

Father  deserting  his  children,    1424.      See 
Destitute  Persons^  and  Bastards. 
may  move  for  habeas  corpus  on  behalf  of 
his  child,  602. 
Fee — none  to  constable  taking  recognizance, 
1743. 
For  pawnbroker's  license,  1717. 
Fees,     See  under  Bailiffs^  CosiSy  Coroners^ 
ClerlcSf    Crown    Prosecutors,    Courts, 
Solicitors,  and  Formulary  Index. 
R.M.  Court,  1047. 
Refusal  to  act  till  paid,  1048. 
Table  of,  to  be  posted,  1049. 
Baihrs,  875. 

To  medical  men  examining  lunatic,  1609. 
In  summary  convictions,  880-883. 
Felo  de  se,  verdict  in  case  of,  1158  (4),  1162. 

See  Coroners. 
Felon,  no  convicted,  may  land  in  Kew  Zea- 
land, 1364.    See  Convicts, 
Felony,  definition  and  examples  of,  626-628. 
See  Alphabetical  Digest.    Part.  II. 
Apprehension  without  warrant  for,  mis- 
demeanour, 632. 
Apprehension  without  warrant  for,  631. 
Female  Reformatory,  1330.    See  Contagioue 

Diseases, 
Feme  sole,  1648. 
Fencing,  p.  438. 

Ferocious  animals.    See  Nuisances, 
Fight,  challenging  t6,  250. 
Fines,  penalties,  forfeitures,  their  reoovenr 
where  no '  statutory  mode  prescribea, 
282. 
Fines,  diseased  sheep,  to  Provincial  Revenue, 

1752. 
Fire,  inquests  on.    See  Coroners, 
Fireworks,  regulations  as  to,  1516. 
Forces,  Colonial,  in  presence  of,  publiO-liouses 
may  be  closed,  1582.  « 

Penalty  for  selling  without  permit  in  such 
cases,  1583. 
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ForeihU  Sntrj^  and  Detainer,  p.  84.     See 

ComervaHon  of  tJke  Peace. 
Toreiffn  Couniriee,  their  laws,  written  or  un- 
written, how  proTable,  94. 
Forei^  Deeds,  WilU,  ^c.,  how  proTable,  109. 

See  Evidence, 
Forewn  Offenders,  p.  438. 

imperial  Act  as  to,  1462. 

New  Zealand  Foreign  Offenders*  Appre- 
hension Act  (1863),  1463. 

Australian  Colonies,  definition  o^  1464. 

Indictable  offences,  application  of  Act 
to,  1465. 

Same  b^ond  the  Colony,  1466. 

Peace  officer  must  apprehend,  1467. 

Justice  to  commit  on  eridence,  1468. 

Depositions  taken  elsewhere,  cTidence, 
1469. 

Justice  to  take  depositions,  and  how, 
1470. 

Notice  of  commitment  to  Governor,  1471. 

And  to  Superintendent,  id, 

GoTemor  to  order  couTojance  of  prisoner 
to  other  Colony,  1472. 

Bemand,  till  depositions  received,  1473. 

Discharge  or  commitment  thereon,  1474. 

Bemand,  notice  of,  to  Governor,  1476. 

Bail,  when  allowed,  1476. 

Discharge  of  prisoner,  if  not  removed 
within  two  montlis,  1477. 
Foreign  Seamen's  Act  (1860),  1773. 

Foreign  ships  defined,  1774. 

Act  not  to  be  enforced  without  notice 
first  given  by  Nation  or  State  to  wliich 
ship  belongs,  1775. 

Notice  thereof  to  be  published,  1776. 

Seaman  may  be  apprehended  with  or 
without  warrant,  1777. 

By  master's  order  without  warrant,  1778. 

J.P.  may  issue  warrant  for  apprehension 
upon  master's  complaint,  1779. 

Conviction  before  a  Justice  for  offences 
under,  1780. 

Desertion,  assault,  neglect  of  duty,  con- 
spiracy, and  penalties  in  such  cases, 
id. 

J.P.  may  order  seaman  convicted  to  be 
put  on  board,  1781. 

Search  warrant  for  concealed  sailors,  1782. 

Harbouring  deserters,  1783. 

Inciting  to  commit  offence,  id. 

Penalty  for,  id. 

Constable  may  be  put  on  board,  1784. 

His  duties,  id.,  1786,  1787. 

Penalties,  how  recovered,  1788. 

Ship's  articles,  proof  of,  id. 

Expenses,  by  whom  payable,  id. 

Wages,  claim  for,  p.  521. 
Foreign  Ships  defined,  1774. 
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Fotfeitnre  of  goods ;  or  of  land  and  goodii 

&c.,  628. 
Forcing  Trade  Marks,  1800. 
Form,  and  varianees.     No  objection  oui  be 

taken  at  the  hearing,  869. 
Forms,    See  Index  to  Formularj. 
Former  conviction  or  aequUtal  a  good  defeoos, 

and  how  proved,  365. 
Fraud  or  misconduct  in  oonl 

See  Resident  Magistrates, 
Friendly  Societies,  p.  442. 

Friendly  Societies  Act  (1867),  1478. 
Trustees  to  give  information  when  re* 

quired,  1479. 
Disputes,  settlement  of^  1480. 
Justice  referred  to,  1481. 
May  summon  in  such  cases,  id. 
Hearing,  &c.,  1482. 
Beinstating  members,  1483. 
Becovery  of  penalties,  1484. 
Befund  to  officers,  1485. 
No  appeal,  1486. 
Application  for  trustees'  removal,  &e.,  to 

District  Court  or  B.M.  Coiut»  1487. 
Jurisdiction  of  said  Courts,  14^ 
-    No  appeal  against,  1489. 
Order,  how  enforced,  1490. 
Penalty  for  disobedience,  1491. 
How  recoverable,  1492. 
Penalty  for  officers  not  furnishing  annosl 
report,  1493. 

G. 

Oambling  in  the  streets.     See  Vagrants, 
Qame  and  Animals*  Protection,  p.  446. 

Acclimatixation  Societies,  1495. 

Animals  enumerated,  1496. 

Gume  defined,  1497. 

Native  game,  1498. 

Time  for  killing,  1499. 

Imported  birds,  regulaticms  as  to,  1500. 

Licenses,  1501. 

Production  of,  1502. 

Wlio  authorized  to  demand  lioense,  1503. 

Fines  and  penalties,  1504. 

Punishments  for  offences,  1505. 

Fines  how  applied,  1506. 

Boys  may  be  whipped,  1507. 
Gaming-house,  a  nuisance,  1701. 
0<iol.     See  Visiting  Justices, 

Sending  prisoners  to,  763i 

Bemoval  of  prisoners  from  one  to  another, 
Governor  s  power  to  cause,  1097. 

Witnesses   in,  procuring  attendance  in 
summaiT  convictions,  318. 

May  be  declared  Female  Befoimatorv, 
1330. 

Deaths  in  prison,  inquest,  1123. 

Jury  at  inquest,  1130  (3).    See  Cvronsrs. 
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G'ao^— oontiniied. 

Discipline,  and  ofienoes  committed  there- 
in, 1089.     See  Visiting  Justices. 
Oaolers  and  Prisoners  Act  (1869),  offences 

under,  1095. 
Olonoine  oil.    See  Dangerous  Goods. 
Oood  behaviouTf  sureties  for,  when  thej  may, 

but  cautiously,  be  granted,  277. 
Ooods  wrongfully  taken,  240. 
Oovernment  apprentices.    See  Apprentices, 
Oovemor  to  hare  notice  of  commitment  or 
remand  under  Foreign  Offenders  Act, 
U71, 1475. 
To  order  oonyeyance  of  prisoner  to  other 

Colony,  1472. 
May  delegate  powers  under  Contagious 

Diseases  Act,  1362. 
May  re-issue   N.Z.  certificate   cancelled 
under  Enquiry  into  Wrecks  Act,  1851. 
Power  to  make  prison  regulations,  1088. 
Governor  in  Council  may  make  regulations  for 

MiHtia,  1685. 
Grand  Jury,  814. 

GuiUg  knowledge,  how  far  to  be  inferred,  358. 
To  be  established  by  reasonable  presump- 
tion from  other  facts,  68.   See  JSvidence. 
Gun-cotton,  regulations  as  to,  1516. 
Gunpowder,  p.  449. 

License  for  keeping,  1508. 
Possession  of  more  than  a  certain  quan- 
tity without  license,  a  misdemeanour, 
1510. 
Search  for,  1511. 
Penalty  how  recoTcrable,  1512. 
Blasting  powder,  regulation  respecting, 

1513. 
Penalty  d^er   selling   without    license 

to  buyer  produced,  1514. 
Duties  of   dealer  sending  out   powder, 

1515. 
Bemoving  and  storing,  1516. 
Definition  of  gunpowder,  id. 
Keeping  or  making,  with  what  intent  a 

misdemeanour,  1517. 
How  punishable,  id, 

H. 

Habeas  Corpus,  pp.  188-190. 
On  illegal  commitment,  601. 
Application  fbr,  by  whom  and  how,  602. 
Form  of  rule,  603. 
If  no  cause  shown,  writ  issuet,  604. 
Objections  to  writ,  605. 
Delivery  and  return,  606. 
Quashing  and  discharge,  607. 
Affidavits,  admissibility,  608. 
Conviction,  when  bad,  must  be  brought 
up,  609. 


Haheas  Corpus — continued. 

Quashing   commitment   after   imprison* 

ment,  610. 
Commitments  in  the  nature  of  convic- 
tions, 611. 
Hackney  carriages  license,  p.  465. 
Handwriting,  proof  of,  102-104. 
Harbouring  convicts,  penalty  for,  1370. 

Deserters,  foreign  seamen,  1783. 
Hospital,  prisoners  in,   still    in   custody  of 

gaoler,  1096.    See  Visiting  Justices, 
Hue  and  cry,  253. 

Pursuit,  and  apprehending  party,  635. 
Wantonly  raising,  without  cause,  id. 
Husband  deserting  his  wife,  1424.     See  Destv- 
tute  Persons,  and  Married  Women  PrO' 
perty. 
Husbands  and  wives,  how  far  competent  wit- 
nesses, 127. 
Exceptions,  128. 

In  no  case  compellable  to  disclose  com- 
munications made  to  each  other  during 
marriage,  129.    See  Evidence, 

I. 

/(fen^iVy  of  persons  or  things,  170.  BeeHvidenea, 
Care  to  prove  identity  in  cases  of  persons 
declared  dead  or  unable  to  travel,  671 
(note). 
Idle  and  disorderly  persons.    See  Vagrants, 
Illicit  stills,  1441. 

Ill-usage  of  apprentice.    See  Apprentices, 
Impounding  cattle,  p.  451. 
Imprisonment  and  costs  in  summary  convic- 
tions, 395. 
Imprisonment  under  civil  process   in  B.M. 
Courts,  936. 
In  default  of  penalty,  434. 
In  first  instance,  and  costs,  435. 
In  case  of  estreat  of  recognizance  for 
breach  of  the  Peace,  276. 
Incitement  to  riot,  253. 
Incompetency  to  give  evidence,  119-129.    See 

Evidence. 
Incorrigible  rogues.    See  Vagrants, 
Indemnity  to  officers  for  persons  killed  in 
dispersing  riot,  214.     See  Peace  con* 
servation, 
Indian  Acts :  Passenger  Traffic  Acts,  by  GK>- 
vemor-Gheneral  of  India  in  Council, 
binding  in  Colonies,  1761. 
Indictable   offence   committed    beyond    the 

Colony,  apprehension  for,  1466. 
Indictable  Offences,  pp.  194-263. 

All  offences  of  a  public  nature  indictable, 

624. 
Definition  of  indictment,  625. 
Distinction  between  feloniei  and  inisde* 
XDeanoun,  626. 
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IndiHable  Offhneeg — oontinaed. 

Definition  of  "  mUdemefmouTB/'  627. 
Forfeiture  of  lands  or  of  goods,  628. 
Examples  of  felonies,  id. 
Examples  of  misdemeanours,  id. 
Outline  of  duties  of  Justices,  629. 
Tlieir  functions  are  ministerial  only,  id. 
Apprehennon  without  warrani,for  indict' 

able  offencest  Sco. 
At  Common  Law,  630. 
For  misdemeanour,  631. 
For  felonies,  632. 
.  Bj  priTate  persons,  when  they  see  a  felony 

committed,  633. 
May  break  open  doors,  id. 
When  they  see  a  felony  about  to  be  com- 
mitted, 634. 
On  suspicion  of  a  felony  haying  been 

committed,  id. 
May  not,  on  suspicion,  break  open  doors, 

id. 
In  oases  of  larceny,  637. 
Or  offences  in  the  night,  id. 
By  peace  officers,  634. 
On  hue  and  cry,  635. 
By  Statute,  636. 
For  larceny,  637. 

Malicious  injuries  to  property,  638. 
Offences  in  the  night,  639. 
Loiterers,  1190  (2),  p.  368. 
Vagrants,  id. 
And  other  offenders,  id. 
No  previous  information  necessary,  640. 
Information  after  arrest,  641. 
Entering  the  charge,  642. 
Bringing  up  before  Magistrate,  id. 
Unnecessary  delay  in  so  doing,  643. 
Capacity  to  commit  offences. 
Infants,  649. 
Bape,  id. 
Nonfeasance,  id. 
LunaticSy  650. 
Persons  under  coercion. 
Through  an  irresponsible  agent,  651, 
Married  women,  id. 
Does  not  apply  to  married  women  for 

misdemeanours   or   for   yery   heinous 

felonies,  652. 
Accessories  in  general,  653. 
Abettors  in  misdemeanours,  id. 
No  accessories  in  certain  cases,  654. 
Preferring  the  Charge. — Information. 
Laying  the  information,  644. 
Within  what  time,  645. 
By  whom  laid,  646. 
Offences  under  the  Customs  and  Arms 

Acts,  id. 
Against  whom,  647. 
Against  Corporations,  tcf* 
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Indictable  Offences — continued. 
Principals  and  aocesBories,  648. 
The  Informaiion. 
As  to  the  place  where  offence  oommtttec 

655. 
Before  whom  information  laid,  656. 
May  be  laid  on  Sunday,  657. 
In  writing  and  on  oath,  658. 
Description  of  offender,  659. 
Description  of  offence,  660. 
Against  one  or  sereral  offenders,  661. 
For  one  or  several  offences,  id. 
No  objection  for  defect  in  substance  o 

form,  id. 
Accused  misled  by  Tari&noes— 

Adjournment — Bail  or  remand,  id. 
Dying  decl^irations,  662. 
Need  not  be  on  oath,  id. 
Confronting  accused,  id. 
Perpetuating  testimony. 
Persons  dangerously   ill    or    unable  b 

trarel,  664. 
Former  defect  in  the  law,  665. 
New  provisions  as  to  statements,  666. 
When  statement  may  be  taken,  667. 
Form  of  statement,  668. 
To  whom  to  be  transmitted,  669. 
To  be  produced  at  the  trial,  670. 
At  the  trial  it  must  be  proved  before  i 

Vrill  be  admitted,  671. 
Objection  to  contents,  672. 
Statute  to  be  strictly  followed,  673. 
No  provision  for  bringing  a  statemei 

before  a  Q-rand  Jury,  671  (note). 
Note  as  to  identity  in  proof,  671. 
As  to  faking  informations  while  civil  pn 

ceedings  pending,  674. 
A  lesser  offence  originally  charged  tun 

ing  out  indictable  offence,  675. 
Apprehension  after  information. 
Search  Warrant. 

Common  Law  extended  by  Statute,  693. 
In  what  cases  warrant  granted,  694. 
When  granted,  695. 
May  be  issued  and  executed  on  Sunday  i 

well  as  any  other  day,  id. 
Contents  and  form  of  warrant,  696. 
Execution — breaking  open  doors,  697. 
Search  by  night  as  well  as  day,  69S. 
Seizure  of  other  goods,  699. 
Beturn  of  the  warrant,  and  proceeding 

thereafter,  700. 
Form  of  search  warrant,  No.  62,  p.  (4$) 
Witnesses. 

Attendance,  how  procured,  701. 
On  summons  to  appear,  812,  702. 
Service  of  sununons,  813. 
Proof  of  service,  679. 
On  warrant  for  failurci  703* 
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Indictahle  Offeneet — oontinaed. 

On  warrant  in  first  instance,  704. 

Witness  under  recognizanoo  may  be  ar- 
rested, 705. 

Form  of  summons,  No.  20,  p.  (19). 

Form  of  warrant,  No.  21,  p.  (19). 

Form  of  warrant  in  first  instance,  No.  23, 
p.  (20). 

The  Justice  issues  warrant,  676. 

He  may  prefer  to  issue  summons,  677. 

The  summons  to  state  the  matter  charged, 
678. 

Service  and  proof  of  service,  679. 

Warrant  on  failure  of  appearance,  680. 

Warrant  issuable  at  any  tiuie,  681. 

May  be  executed  on  Sundays,  682. 

Admiralty  offences — jurisdiction  of  Jus- 
tices, 683. 

Charge  against  person  in  prison,  684. 

Warrants  in  such  instance,  684. 

Against  persons  escaped  abroad,  685. 

Warrants  in  such  instance,  id. 

Charge  against  offenders  escaped  from 
abroad. 

Against  whom  a  warrant  has  been  issued, 
686. 

Judge  of  Supreme  Court  may  indorse  war- 
rant, 687. 

Justice  may  comnut  till  sent  back,  688. 

Copies  of  depositions,  &c.,  produced  in 
evidence,  689. 

Notice  of  commitment  to  Governor,  690. 

Governor  to  order  conveyance  back,  691. 

Adjourn^menty  remand^  and  bail. 

What  remand  is,  and  when,  706. 

If  for  three  days  by  verbal  order,  708. 

Exceeding  three  days  by  warrant,  707. 

Time  at  ^scretion  of  tfustice,  and  place, 
707. 

Order  for  appearance  before  time  of  re- 
mand expires,  709. 

Bail  on  remand,  recognizance,  710. 

Forfeiture  of  recognizance,  711. 

Warrant  for  apprehension,  712. 

Bemand  or  bad,  on  variance  where  ac- 
cused misled,  713. 

The  Examination, 

Should  be  as  soon  as  possible,  714. 

The  object  of  the  examination,  715. 

Application  of  the  Law  of  Evidence, 
716. 

Satisfactory  investigation  required,  717. 

Before  whom  conducted ;  continuance  of 
one  Justice  throughout,  718. 

Place  of  examination,  719. 

Not  an  open  Court,  id. 

Presence  of  legal  advisers,  720. 

Charge  may  not  be  withdrawn,  721. 

It  may  be  dismissed,  721. 


Indictahle  Offences — oontinaed. 

Outline  qf  Proceedings, 

Not  necessary  to  read  over  the  information 
to  the  accused,  722. 

Opening  case  for  prosecution,  id. 

Examination  of  witnesses  after  oath,  id. 

Evidence  taken  down  in  writing  by  Jus- 
tices, id. 

After  read  over,  signed  by  witness  and  by 
Justice,  id. 

Discharge  or  remand  on  close  of  case,  id, 

Otlierwise  objection  on  behalf  of  accused 
to  sufficiency  of  case,  id. 

After  hearing  objections.  Justices  may 
discharge  or  remand,  id, 

li  prima  facie  case  made  out,  depositions 
read  over  to  the  accused,  id. 

Nature  of  charge  against    accused    ex- 
plained to  him,  id, 

Auer  due  caution,  accused  to  answer  to 
the  charge,  id. 

Statement  of  the  accused,  id. 

Witnesses  for  the  accused  examined,  id. 

Witnesses  in  reply  for  the  prosecution,  id. 

Discharge,  committal,  or  bail,  id. 

Prosecutor  and  witnesses  bound  over,  id. 

Depositions,  statement,  and  recognizances 
transmitted  to  higher  Court,  ut, 

Staiutarg  provisions. 

Statement  of  witnesses  and  depositions 
723. 

How  used  at  trial,  72-1. 

Objections  to  depositions,  id. 

Objects  of  these  statutory  provisions,  725. 

Necessity  for  exactness  in  taking  deposi- 
tions, 726. 

Examination  of  Witnesses, 

In  presence  and  hearing  of  the  accused, 
727. 

Bi^ht  of  the  accused  to  cross-examine,  id. 

Witnesses  or  accused,  deaf  or  dumb,  728. 

Or  ignorant  of  the  language,  id. 

Ascertaining  what  witnesses  are  to  prove, 
729. 

Incompetency  of  witness  to  be    ascer- 
tained, 730. 

All  witnesses  most  be  sworn,  731. 

Examination  to  be  confined  to  matters 
touching  the  inquiry,  732. 

Witnesses  not  to  be  prompted,  id. 

Cross-examination  by  accused,  733. 

Be-examination  by  prosecution  or  Justice, 
id. 

The  Depositions,  p.  229. 

Taking  the  depositions,  734. 

Statutory  form  of  deposition,  735. 

Practical  rules  for  taking  depositions,  736. 
Handwriting  and  paper. 
On  ono  side  only  of  Sheet. 
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Indictable  Offence* — continued. 

The  introductory  heading. 

Evidence  in  very  words. 

The  whole  statement. 

Cross  and  re-examination. 

Docnments  and  articles  produced. 

Reading  over  and  correcting. 

Signature  by  witness. 

Signature  bv  Justice  to  the  whole. 

Signature  of  separate  sheets. 

Observations  of  accused. 

Dates — ^repeated  in  the  margin. 

Folding  and  indorsing. 

Native  or  foreign  witness  or  prisoner. 
Defence — Statement  of  the  Accused,  738. 
Bemand,  dischaige,  or  further  proceeding, 

737. 
Hearing  counsel  for  accused,  id. 
Cautioning  accused,  739. 
Statement  of  the  accused,  740. 
Imperative  requirements,  741. 
Other  admissions  of  accused,  742. 
Confession  of  charge,  743. 
Examination  of  witnesses  for  accused,  744. 
Kecent  possession  of  stolen  goods,  745. 
Betum  of  Depositione. 
To  the  officer  of  the  higher  Court,  746 
Before  the  opening  of  the  Court,  747 
Bight  of  accused  to  copy  of  depositions, 

748. 
Bight  of  prosecutor  to  a  copy,  id. 
"No  right  to  copy  of  part  on  remand,  749. 

Numbering  and  fastening  sheets. 
No  right  to  copy  when  charge  dismissed,  «2. 
Preserving  depositions  on  dismissal,  750. 
To  render  depositions  admissible  in  evi- 
dence for  the  prosecution,  751. 
Deposition  of  a  dead  witness  for  accused, 

753. 
Discharge^  p.  241. 
After  evidence  for  prosecution,  id. 
Decision  on  whole  case,  754. 
When  evidence  called  for  accused,  755. 
What  evidence  sufficient  for  committal, 

766. 
If  evidence  sufficient  to  commit  for  a 

different  offence,  757. 
The  order  for  discharge,  758. 
It  may  be  verbal,  id. 
Discharge  no  bar  to  future  proceedings, 

759. 
In  cases  of  petty  larceny,  760. 
Committal,  and  Conveyance  to  Prison, 
Sending  case  for  trial,  761. 
Commitment,  762. 
To  what  gaol,  763. 
Offence  out  of  Province,  764. 
Sending  accused  to  other  Province  when 

evidence  insufficient,  765. 
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Indictable  Offencee — oontinned. 

Transmission  of  depositions,  Aci,  at  the 

same  time,  766. 
Second  examination  at  that  place,  767. 
Discharge  without  bail,  768. 
Time  and  place  of  trial,  769. 
District  Court,  its  criminal  jurisdietion, 

770. 
Several  chaigee, — detainer,  771. 
Conveyance  to  gaol,  deliTery  of  wamnt, 

772. 
Beceipt  by  the  gaoler,  773. 
Conveyance  to  Prison, 
J  ustice  may  make  an  order  on  TreasuTT, 

774. 
Disallowance  by  Treasurer,  775. 
When  the  prisoner  has  funds,  776. 
Costs  of  constable  into  other  Province, 

777. 
Order  upon  Treasuir,  id. 
No  disallowance  by  Treasurer,  id. 
Becovery  of  these  expenses  by  distrea 

and  sale  of  prisoner's  goods,  778. 
Bail,  p.  249. 
No  bail  in  treason,  780. 
Practice  in  cases  of  murder,  781. 
Cases  in  which  Justices  hare  diseretioii, 

782. 
Bail,  when  compulsory,  783. 
Without  committal,  or  siter,  784 
Certificate  of  consent  of  committing  Joi- 

tice,  785. 
Sufficiency  of  sureties,  786. 
Their  number,  position,  and  solvency,  id. 
Examination  as  to  solvency,  id. 
Amount  of  bail,  id. 
Condition  of  bond,  787. 
Becognizances  of  bail,  788. 
Notice  to  the  accused,  789. 
Betum  of  recognizances,  790. 
Bail  by  examimng   Justice   after  com- 
mittal, id. 
Bail  on  certificate  by  another,  791. 
Taking  recognizances  of  sureties,  sfter 

oommittal,  away  from  gaol,  792. 
Warrant  of  deliverance,  793. 
Notice  to  prosecutor  of  intention  to  put 

in  bail,  794. 
In  misdemeanours,  any  Jnstioe  may  bsil 

after  committal,  795. 
Sending  recognizance  to  committing  Jof- 

tice,796. 
Bight  of  sureties  to  havo  aocosed  letsken, 

797. 
Perjury,  p.  254. 

Ordering  prosecution  for  perjury,  798. 
Bindinff  over  to  prosecute,  799. 
Costs  of  prosecution,  id. 
Caution  relative  to,  800, 
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JBinding  over  Prosecutor  and  Witnesses. 

To  appear  at  the  trial  to  prosecute  or 
giTe  eyidenoe,  802. 

May  take  recognizances  before  determin- 
ing to  send  the  case  to  trial,  id. 

Who  to  be  prosecutor,  803. 

Married  -women  and  minors,  their  hus- 
bands or  guardians  to  enter  into  recog- 
nizances, 804. 

Particulars  of  recognizance,  805. 

Subscription  by  Justice,  id. 

Notice  thereof  to  the  party  bound,  id. 

Recognizances  returned  to  the  higher 
Court,  806. 

Refusing  to  enter  into  recognizance,  com- 
mitment, 807. 

Deliverance  when  accused  not  committed, 
808. 

Witness  under  recognizance  about  to 
abscond,  809. 

Becognizances  to  follow  terms  of  commit- 
ment, 810. 

Costs  of  attendance  before  Justices. 

Certificate  for  costs  of  prosecutor  and 
witnesses,  811. 

Order  thereupon  by  Court  where  case 
tried,  812. 

Payment  by  the  Treasury,  id. 

Proceedings  on  Indictment  without  £x' 
amination. 

Indictments  found  by  Grand  Jury,  814. 

Power  of  official  prosecutor  in  District 
Courts,  815. 

Certificate  of  indictment  found  without 
examination,  816. 

Copy  granted  to  prosecutor  or  accused,  id. 

Warrant  thereupon,  and  apprehension, 
817. 

Commitment  witliOut  further  inquiry, 
bail,  818. 

Detainer  when  accused  in  prison,  819. 

Forms  Nos.  59-82,  pp.  (46)-(57). 
Indictable  Offences  Trials  Act. 

Justices  may  commit  to  any  gaol  in  the 
Colony,  821. 

Changing  place  of  trial,  822. 

Changing  place  of  custody  of  accused,  id. 

Compelling  attendance  at  substituted 
place  of  trial,  id. 

Costs  of  prosecution  and  reward,  p.  261. 

No  existmg  law  in  the  Colony,  823. 

Practice  as  to  costs,  824. 

English  proctice,  825. 

The  course  usually  adopted,  826. 

Expenses  actually  allowed,  827. 

Power  to  Executire  to  pay  rewards  re- 
commended by  the  Court,  828. 
Indictment,  definition  of^  625. 


IndietmeiU — continued. 

In   District  Court  or  Supreme  Court, 

770. 
Found  by  Grand   Jury,   without   pre* 

yious    examination,    proceedings    on, 

p.  259. 
Of  constable  for  not  obeying  warrant, 

neglecting  to  apprehend,  or  suffering 

an  escape,  1203.     See  Constabulary. 
Industrial  Schools.    See  Neglected  and  Crimi^ 

nal  Children. 
Infancy y  pica  in  B.M.  Courts,  914. 
Not  allowed  without  notice,  id. 
Infants  must  find  security  by  others  for  the 

peace,  255. 
Information  against,  if  of  sufficient  capa* 

city,  291. 
Their  capacity  to  commit  offences,  649. 
Incapacity  of  committing  rape,  id. 
Irresponsibility  in  matters   of   nonfeas- 

ance,  id. 
InformalitieSf  Justices  protected  from  oonse* 

quenccs  of,«829. 
Information.     Summary  Convictions. 

Single  Justice  may  receive  an  informa* 

tion ;   may  issue   warrant,  and   need 

not  be  one  who  heard  the  case,  288. 
Against  a  married  woman,  291. 
Against  an  infant,  id. 
Against  a  master  for  acts  done  by  his 

servants,  id. 
Against  several,  if  several  joined  in  the 

act,  291. 
Against  accessories  or  abettors,  describing- 
ownership  in  an,  297. 
Joint  information,  joint  conviction,  422. 
Indictable  offences,  may  be  laid  on  Sun- 
days, 657. 
Its  contents  and  particulars,  656.    See 

Indictable  Offences. 
One,  against  several  offenders,  661. 
After  arrest,  without  warrant,  641. 
For   an   indictable    offence,  when   laid 

against  a  supposed  lunatic,  650. 
Description  ot  offence  and  offender,  659, 

660.    See  Indictable  Offences. 
Not  necessary  to  read  over  to  accused, 

722. 
Laid  by  any  one  in  case  of  riot,  213.    See 

Conservation  of  Peace. 
Information  or  Complaint  respecting  passen* 

gor  ships,  made  to  single  tfustice, 
card  in  absence  of  party  complained 
against,  1762  (4).  See  Ships  and  Sea- 
men, 
Informer,  under  Ghkme  Act,  proportion  of  fines 
to,  1506. 
Under  Pawnbrokers  Act,  half  penalty, 
1733. 
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In^resSf  egrtsn^  and  regreth,  withont  being 
liable  as  a  trespasser,  to  yiew,  buj,  or 
rempre  goods  sold  under  a  distress, 
1575.    See  Landlord  and  Tenant, 

Innocence  presumed  till  guilt  proTed,  60.  See 
Evidence. 

Inqueets,    See  Coroners. 

InquUition  of  Coroner,  1156  (1),  1176. 

When  equivalent  to  an  indictment,  tanta- 
mount   to    a    true   bill,    1166.      See 
Coroners, 
Where  rioters  depart,  231. 

Insanity  at  the  time  of  committing  crime, 
acquittal  for,  and  proceedings  thereon, 
1597.     See  also  Lunatics, 

Inspector  of  DistillerieSy  powers  of,  1450. 

Inspectors  in  Lunacy y  "who  to  be,  1618. 

Instalments,  default  in  payment  bj,  923. 
Varying  orders  as  to  payment  by,  944. 

Insulting  language,  surety  of  peace,  253. 

Intention  of  doing  the  act  presumed,  61.  See 
Evidence, 

Interest,  pawnbroker's,  1725. 

Interpleader,     See  Resident  Magistrates,  933. 

Interpretation  Act,  Appendix  p.  8. 

Interpreter  sworn,  necessary  when,  728. 

Intestate,  execution  against  the  assets  of,  ob- 
tained  in  B.M.  Courts,  886. 

Introduction  of  Convicts  Prevention  Act 
(1867),  1363. 

Inventory,    See  Landlord  and  T^ant, 

J. 
Jervis,  Sir  J.,  his  AcU,  836. 
Jews,  how  sworn,  139. 
Joint  defendants,  jud^cnt  against    one  of 

several,  obtained  in  B.M.  Courts,  886. 
Joint  powers,    A  wife,  during  desertion,  not 

prevented  from  the  exercise  of  a  joint 

gower  to  herself  and  husband,  1650. 
ee  Married  Women^s  Property  Pro- 
tection, 
Joint    Stock    Companies,     documents,     how 

provable,  83,  84. 
Judges,  right  to  visit  gaols,  1086. 
Judges  of  Supreme  Court,  ex  officio  principal 
Coroners  within  their  judicial  districts, 
1102. 
Signatures  judicially    noticed    without 
proof,  49. 
Judgment  of  B.M.  Court  final,  where  agree- 
ment not  to  appeal,  1008. 
May  bo  altered  by  Justices  at  the  same 
sitting  in  summary    convictions    and 
Petty  Sessions,  but  not  afterwards,  369. 
In  summary  convictions,  to  be  pronounced 

openly,  371. 
Erroneous,  Justices  when  not  liable   to 
civil  action  for,  835. 
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Judgment    deUor  for   lew   than    £10,  939. 

See  Resident  Magistrates. 
Judicial  functions  of  Justices,  when  they  sit 
to  hear  and    determine   upon   infor- 
mations, &c,  10. 

Always  an  open  and  public  Court,  321. 

In  Petty  Sessions,  40. 

Their  administration,  719. 
Jurisdiction  of  J.P.s,  iUustraUon  as  to,  810. 

Extension  of,  in  R.M.  Court  by  consent, 
881. 
Jurors,  qualificAtion  of,  1519. 

Maori,  1520. 

Exemption,  1522. 

On  Coroner's  inquests,  who  liable,  1131. 

Juryman  on  inquest  may  be  witness,  1140. 
See  Coroners, 
Jury  Lists,  p.  452. 

Qualification  of  jurors,  1519. 

Maori  jurors,  1520. 

Disqualification,  1521. 

Exemption,  1522. 

Formation  of  lists,  1523. 

Jury  districts,  1524, 1525. 

Jury  Officer,  1526,  1527. 

Warrants  for  framing  lists,  1528. 

Constables  to  frame,  1529. 

Notices  to  be  posted,  1530. 

Particulars  for  notice,  1531. 

Revision  of  lists,  id. 

Lists  open  for  inspection,  1532. 

Amending  lists,  1533. 

Jury  Officer  to  summon  J.P.s  for  annual 
meeting,  1534. 

Quorum  thereat,  1535. 

Examination  of  lists,  1536. 

Settling  of  lists,  1537. 

Omissions  from  lists,  1538. 

Approving  lists,  1539. 

Transmission  to  Sheriff  before  April  23. 
1540. 

Jury  Officer,  if  R.M.,  may  act  in  both 
capacities,  1541. 

Public  to  assist  constables  in  framing 
lists,  1542. 

Assessment  lists  open  to  Justice  revising 
jury  lists,  1543. 

Special  lists,  1544. 
Jury,  special,  for  Maori,  when,  1545, 1546. 
Justices, 

Their  summary  jurisdiction.     See  Sum- 
mary Convictions. 

In  matters  of  complaint  and  order.    See 
Orders  qf  Justices, 

Visiting.    See  Vtsiiing  Justices, 

Officers  of  Armed  Constabulary  ex  officio 
Justices,  1211. 

Miscellaneous  duties  of.    See  Miscellane- 
ous Duties^  0.  ziiL 
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Justices  of  the  Peace^  pp.  1-4. 

Antiquity  and  importunec  of  o/Bce,  §  1. 

£x  officio  conservatorB  of  the  peace,  2. 

Their  principal  duties,  id. 

DeRuition  of  Justices,  3. 

Selection  and  qualification,  4. 

Appointment  and  tenure  of  office,  5. 

Form  of  commission,  6. 

Oath  of  office,  7. 

The  law  of  New  2^aland,  8. 

Duties,  judicial  or  ministerial,  9. 

General  jurisdiction,  10. 

Number  of  Justices  sitting  together,  irf. 

Duties. 

Their  attendance  at  Petty  Sessions,  17. 

Conserration  of  the  Peace,  208. 

Their  duties  in  riots,  &c.  See  Con- 
servation of  Peace. 

Calling  upon  an  unlawful  assembly  to 
disperse,  209. 

Heading  Riot  Act,  211.  See  Conservation 
of  Peace. 

Duties  of,  in  case  of  breach  of  the  peace, 
253. 

Where  just  cause  for  fear,  id. 

Insulting  language,  id. 

Threats,  id. 

Challenge,  id. 

Hue  and  cry,  causeless,  id. 

Alarm,  causeless,  id. 

Incitement  to  riot,  id. 

False  news  in  time  of  war,  id. 

Exceptions,  254. 

With  respect  to  indictable  offences,  minis- 
terial, not  judicial,  629. 

Receiving  fees,  to  pay  them  to  Clerk,  1055. 

Where  Maori  jury  applied  for,  to  give 
notice  to  Registrar,  1546. 

Appointment  of  special  constables,  236. 

And  provision  for  their  pay,  237. 

As  soon  as  possible  ought  to  proceed  to 
examination  of  one  accused  of  an  in- 
dictable offence,  714. 

Any  Justice  to  receive  a  plaint  to  be  heard 
in  R.M.  Court,  where  ten  miles  distant 
from  Court  House,  890. 

Jurisdiction, 

Two  Justices  have  all  but  extended  juris- 
diction of  R.M.  Courts  when  sitting  in 
places  beyond  a  R.M.  District,  or  Petty 
Sessions  Dbtrict,  86-^. 

Their  jurisdiction  as  to  escapes  to  the 
Colony  from  abroad,  and  escapes  from 
the  Colony,  685,  686,  690.  See  Indict- 
able  Offences. 

Their  jurisdiction  with  regard  to  Admi- 
ralty offences,  683. 

Their  jurisdictiop  in  civil  matters  at 
Petty  Sessions,  12.    See  Petty  Sessions, 
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Justices  of  ihe  Peace — continued. 

Liabilities  and  protection  of,  p.  264.  See 
post. 

Not  liable  for  costs  in  respect  of  appeal, 
516.     See  Appeal. 

Refusing  to  state  case  for  appeal,  5-13, 544. 

Mandamus  for  refusing  warrant,  446. 

Removal  of  Justice  from  Chairmanship 
of  Petty  Sessions  for  inability  or  mis- 
behaviour, 19. 

Removal  of  Justice  from  the  Commission 
for  non*attendance  at  Petty  Sessions,  23. 

Q-ovemor  may,  by  warrant,  excuse  Jus- 
tice, id. 

Power  to  compel  action  of,  by  mandamus^ 
830. 

Poicers. 

Their  powers  prior  to  1866,  252. 

May  sit  with  R.M.,  862. 

A  single  Justice  may  receive  an  informa- 
tion and  issue  warrants,  and  need  not 
be  one  who  heard  the  case,  288. 

Under  Enquiry  into  Wrecks  Act,  1842. 

Powers  of  a,  in  cases  of  riot,  228. 

Power  of,  when  threats  made  in  his 
presence,  266. 

One  sufficient  under  Vagrancy  Act,  1821. 

Two,  a  quorum  for  Jury  LisU,  1535. 

Or  constable  may  apprehend  suspected 
convict  without  warrant,  1365. 

May  order  deserting  seaman  on  board 
instead  of  to  prison,  or  from  prison,  1681, 
1682. 

Separate  convictions,  may  order  levy  on 
one  and  commit  on  the  other,  477. 

Where  no  provision  for  distress,  478. 

In  affrays,  may  bind  parties  over  with 
sureties  to  keep  the  peace,  217. 

But  not  so,  if  they  send  case  to  trial,  id. 

Cannot  authorize  arrest  for  affray  out  of 
view  without  warrant,  230. 

The  continuance  of  one  Justice  in  indict- 
able cases  through  several  adjourn- 
ments, 718. 

Right  to  be  heard  in  cases  of  appeal  and 
prohibitions,  549, 572, 584.  See  Appeal, 

Insulted,  may  commit  offender  till  he  find 
surety  for  good  behaviour  or  for  the 
peace,  325. 

May  enter  and  search  for  and  seize  false 
weights  and  measures,  1828, 1829.  See 
Weights  and  Measures. 

When  they  may  act  as  Coroners,  1109. 

Divided  in  opinion  in  summary  convic- 
tions, may  adjourn  for  an  additional 
Justice,  369. 

After  conviction,  warrants  of  distress  or 
commitment  may  be  issued  by  one 
Justice,  828. 
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Justices  of  the  Peace — continued. 

Need  not  be  one  who  heard  the  case,  323. 

Miscellaneous  Provisions. 

Acting  ministerially  and  not  judicially, 
715. 

May  be  compelled  to  act  by  order  of 
Supreme  Court,  830. 

On  the  Bench,  giving  evidence,  326. 

Disqualified  by  interest  from  hearing  any 
case,  324. 

Proper  course  in  sucli  case,  id. 

In  summary  convictions,  sitting  within  a 
Petty  Sessions  District,  400. 

Nearest  Justice,  meaning  of  the  term,  401. 

Number  of  Justices  sitting,  402. 

Annual  meeting  for  Jury  Lists,  1534. 

Acts  reUUing  to.     See  App.  pp.  21*108. 

Justices  of  the  Peace  Act^  1866,  provisions 

•     of,  723. 

Justices*  Protection  Act,  1866,  proceedings 
under,  830,  831,  836.  See  post.  Liabi- 
lities, 


Keeping  the  Peace, 
Peace, 


K. 

See  Conservation  of  the 


L. 
Land  occupied  without  rigUt,  title,  or  license, 

982.     See  Eecoverg  of  Possession  of 

Tenements. 
Ulegal    occupation    of.      See    Resident 

Magistrates  Court,  982. 
Landlord.      See  also   Besident   Magistrate's 

Court. 
Claiming  for  rent  against  goods  seized,  931. 
Interpretation  of  t!»e  term,  966  (note). 

See  Recovery  of  Possession  of  Tene- 

ments. 
Landlord  and  Tenant^  p.  458. 
Acts  relating  to,  1547-1549. 
Fraudulent  removal  of  goods,  1550. 
Breaking  in  to  search  for  goods,  1551. 
Forfeiture,  1552. 
Summai'y  jurisdiction,  1553. 
Distress  and  replevin,  1554. 
Landlord  may  seize  goods  for  arrears  of 

rent  under  distress  warrant,  1555. 
Copy  of  warrant  to  bo  delivered  at  time 

of  distress,  1557. 
Or,  on  demand,  within  thirty  days,  1558. 
Inventory,  1559. 

No  appraisement  necessary,  1560. 
Impounding  goods,  1561. 
Notice  of  distraint  in  the  last  case,  1562. 
Bepleyin,  action  of,  1563. 
Replevin,  writ  of,  1564. 
Execution  of  writ,  1565. 
Security  in  case  of  replevin,  1566. 
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Landlord  and  Tenant — continiied. 
Valuation,  1567. 
Bond  for  prosecution  of  suit,  conditions 

of,  1568. 
Forfeiture  of,  15C9. 

Replevin  may  be  granted  by  JJP.,  1570. 
And  bond  taken,  1571. 
Indemnity,  1572. 
Proceedings  where  goods  not  replevied, 

1573. 
Overplus,  1574. 

Account  of  sale,  on  demand,  id. 
Sale  to  be  public,  1575. 
Irregularity  in  distress  no  trespass,  157G. 
Penalties  for,  1577. 
Larceny  Act,  1867,  restitution  under,  17^- 

Provision  for  search  warrants  under,  1751. 
Larceny,  power  of  Justices  in  cases  of,  760. 
Dismissal  of  trivial  cstse,  524. 
When  value  not  more  than  £5 :  525,  760. 
Value  not  more  than   £10 :   confesiion, 

526,  743,  760. 
Offender  under  fourteen  years,  527. 
No  forfeiture,  528. 

Order  of  restitution,  proceedings  if  pro- 
perty not  forthcoming,  528. 
If  goods  sold,  'payment  out  of  money  of 

prisoner,  528. 
Law,  knowledge  of,  none  can  set  up  ignorance 

as  a  plea,  59.     See  Evidence. 
Leaving  the  Colony,  persons,  arrest  of,  1068. 
Power  to  R.M.  to  hold  to  bail  persons 

evading  payment  by,  951. 
Legal  adviser,  liis  exclusion  from  Court,  720. 

See  Counsel,  and  Appearance. 
Liahililies  of  Constables.     Seo  Constabulary. 
Liabilities  of  Coroners  in  civil  cases  or  criminil 

matters,  1114. 
Liabilities  and  Protection  of  Justices,  p.  264 
Responsibility,  829. 
Protection  from  consequences  of  errors  of 

judgment,  id. 
From  consequences  of  informalities,  unin- 
tentional mistakes,  &c.,  id. 
Justices  compellable  to  act,  830. 
By  "  Mandamus,"  id. 
By  order  of  Supreme  Court,  id. 
Except  when  discretion  given,  id. 
Proceedings  to  compel  Justice  to  act,  831. 
Application,  and  rule  **  Nisi,"  id. 
Further  proceedings,  id. 
Disobedience  of  Justice  to  rule  of  Supreme 

Court ;  consequence  of,  id. 
Rule  protects  the  Justice,  832. 
Improper  refusal  of  Justice  to  act  might 

entail  criminal  information,  833. 
When  such  information  will  lie,  834. 
Civil  action  against  a  Justice  when  it  will 

lie,  835. 
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LiahUUieSj  <{*c.,  of  Justice* — continued. 
Justices*  Protection  Act  (1866),  836. 
Protection,  kinds  of,  837. 
Party  aggrieved   must  allege  mallcei  if 

jurisdiction  admitted,  838. 
Where  jurisdiction  disputed,  conviction 

or  order  must  be  first  quashed,  id. 
Action  cannot  be  maintained  for  act  done 

under  warrant  unless  appearance  en- 
tered to  summons,  839. 
Illustration  as  to  jurisdiction  of  J.P.s, 

810. 
1^0   action    where    discretionary  power, 

8U. 
Confirmation  of  conviction,  &c.,  on  appeal, 

bar  to  action  for  defect,  812. 
Action   only   against  tlie    Justices   who 

made  conviction,  &c.,  813. 
Limit  of  time,  8-11. 
No  action  without  notice,  8-15. 
Notice,  regulations  for,  id. 
No  action  before  Justices,  8-16. 
No  proceedings  in  District  Court  against 

J.P.  as  such,  if  lie  objects,  817. 
Sjjecial  powers  to  J.P.  when  defendant, 

818. 
Tender  of  amends,  849. 
Before  action,  id. 

Payment  into  Court  after  action,  id. 
Acceptance  of  money— determination  of 

action,  id. 
What  plaintiff  must  prove   when  J.P. 

defendant,  850. 
Plaintiff  can  recover  only  nominal  damages 

for  defect  when  actually  guilty,  851. 
Costs  when  J.P.  defendAut,  regulations 

respecting,  852. 
Lihel^  publishing  defamatory,  250. 

Defamatory  libel,  indictable,  id, 
Licenses,  Pawnbrokers*.    See  Pawnbrokers, 
For   dangerous    goods.    See   Dangerous 

Ooods. 
List  of  various  licenses,  p.  464. 
Licensing,  p.  465. 

Enactments  respecting,  1578, 1579. 
Power  to  close  licensed  houses,  1580. 
Power  to  close  licensed  houses  in  pre- 
sence of  Colonial  troops,  1582. 
Penalty  for  selling  in  last  case,  1583. 
Licensing    Officers    under    Arms  Act.      See 

Arms, 
Life,  presumption  of  human,  70.  See  JEcidence. 
Lights  to  be  carried  by  sea-going  vessels,  law 

relating  to,  1763. 
Limit  of  time  for  action  against  a  J.P.,  811. 
Liquor,    See  Spirits, 
Lists  of  Jurymen,    See  Juru  Lists, 
Local  Act,  fines  under  Merchant  Sliipping 

Act|  disposal  of,  not  affected  by,  p.  514. 


Local  and  Personal  Acts,  how  prorable,  SS, 

ai. 

Lodging-houses  may  be  searched  for  ragrant, 

1814.    See  Vagrants, 
Loiterers  about  gaols  or  hard-labour  gang, 

may  be  apprehended,  after  warning  br 

warder  or  constable,  1095.    See  Visit* 

ing  Justices,  and  App.  p.  298. 
Lunatics,  p.  467. 

Charged  with  an  indictable  offence,  650. 
Enactments  respecting,  1584, 1585. 
Dangerous  lunatics,  1588. 
Examination  as  to  sanity,  1589. 
Committed  to  asylum  or  hospital,  1590. 
Insane  prisoners,  1591. 
Medical  certificate,  1592. 
Power  of  Colonial  Secretary,  1593. 
Prisoner  found  insane  on  arraignment, 

159^1. 
Prisoner  acquitted  may  be  detained  if  in* 

sane,  1595. 
Colonial  Secretary's  order  in  such  cases, 

1596. 
W^hcn  person  charged  acquitted  on  ground 

of  insanity,  proceedings,  1597. 
Constables  may  arrest  lunatics,  1598. 
Escaped  lunatic,  how  dealt  with,*1599. 
Where  lunatic  not  under  proper  control, 

constable  to  give  information,  1600. 
Examination  of  lunatic  not  under  control, 

1601. 
Proceedings  thereupon,  1602. 
Detention  pending  examination,  1603. 
Medical   inquiry,  certificate    and    order 

thereon,  1604. 
Where  no  hosp^al,  1605. 
Where  patient  unfit  to  be  removed,  1607. 
When  relatives  may  have  chaise  of,  1608. 
Fees  to  medical  men  for  examination, 

1609. 
Maintenance  and  support,  1610, 1611. 
Contribution  by  relations,  order  for,  1612, 

1614,  1615. 
Recovery  for  non-payment,  1613. 
To  whom  money  paid,  1616. 
Discharge  of,  1617-1619. 
Inspectors,  1618. 

M. 

Maintenance  of  Lunatics,  1610, 1611. 
Maintenance  money,  where  creditor  not   re- 
quired   to    pay,    943.     See   JResident 
Magistrates. 
Malice  must  be  alleged  in  action  against  J.P. 

if  jurisdiction  admitted,  838. 
Mandamus, 

To  Justices  refusing  to  act,  830. 
To  compel  Justices  to  aot,  id, 
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Mandate  for  detention  of  cliild.    See  Children, 

Neglected  and  Criminal, 
Maori,  p.  475. 

Translations  of  process  wiUi  which  they 

arc  serred,  to  be  gircn  to  Natires  at  the 

same  time,  901. 
Jury,  special,  when,  1545. 
Marine,  mutiny. 

Annual  Imperial  Act,  1689. 
Marine  Stores,  p.  475,  (Act  1867,)  1620, 1621. 
Search  for  stolen  metal,  on  complaint, 

1622. 
Proceedings  before  J.P.,  1623. 
Penalties,  id. 
Indictment,  1624. 
Registration  after  conyiction,  1625. 
Dealer  subject  to  special  regulations  there- 
after, 1626,  1620,1630. 
Not  to  purchase  metal  except  during  cer- 
tain hours,  1632. 
Kolicc  to  be  given  of  receipt  of  property 

supposed  to  be  stolen,  id. 
Kot  to  molt  down,  id. 
Penalty,  1633. 
General    regulations    for    dealers,   1627, 

1628,  1631. 
Knuic  aflixcd  to  premises,  1634. 
Sooks  kept,  id. 

As  to  purclinFc  and  treatment,  id.,  1635. 
Cable  not  to  be  cut  up  without  permit, 

id.,  1686. 
Penalty,  1G37. 

Penalties,  how  recoTcrcd,  1039. 
Appeal,  1640. 
Marines,  deserters  fjom.     See  Mutiny  Act. 
Mai  1c s,     Sec  Trade  Marks. 
Mai  ks  men. 

Attesting  their  mark,  1556. 
Marriages. 

Kegister  how  proTuble,  95.  See  Evidence. 
Married  Women. 

Coercion  not  presumed  in  coses  of  certain 

misdemeanoui's,  and  never  in  heinous 

felonies,  652. 
When  to  be  determined  by  Jury,  id. 
Information  ogainst,  if  not  under  coercion, 

291. 
Presumedly    under    coercion,    63.      See 

Evidence. 
Tlieir  liability  for  indictable  offences,  as 

supposed  to  be  acting  under  coercion, 

651. 
Must  find  security  by  others  for  the  peace, 

255. 
Married  Women*s  Pro^ertg  Protection  (Act 

1860),  p.  481. 
Application  of  deserted  wife  for  protec- 
tion order,  and  order  thereon,  1642, 

16i3,  1&16. 
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Married  Women^s  Property,  <f'r. — continiRd. 

Application  for  dtschai^,  1644. 

Disobedience  of  order,  l&i5. 

Further  provisions  as  to  protection,  1647. 

Feme  sole,  wife  treated  as,  1648. 

*A8  to  contracts  and  wrongs,  16i9. 

Necessaries,  id. 

Joint  power,  1650. 
Master, 

Master  and  apprentice,  1219. 

Information  a^nst,  for  acts  done  by  his 
servants,  291. 
Master  and'Sercant,  p.  484. 

English  law,  1652. 
Master  of  Steam   Vessel  must  have  copy  of 
Steam  Navigation  Act  on  board,  1772. 

Bringing  convicts,  penalties  for,  1369. 
Matters  of  excuse  need  not  bo  set  oat  ssd 

negatived  in  the  conviction,  412. 
Maxims  for  conduct  of  constables,  1188. 
Measures.     See  Weights. 
Medical  certijicate,  lur.atics,  1592. 
Medical  wen,  fees  on  examination  of  lunatic, 
1C09.     See  Contagions  JDiseases,  Core- 
nerSj  Lunatics, 
Met  tings,  treasonable  and  seditious,  239. 
Melivs  inquirendum^  meaning  of  term,  1168. 

For  a  fresh  inquisition  in  cases  of  irregu- 
larity or  misconduct  of  Coroners,  id. 
Men:crg,  notes  to  refrcfrh,  105. 
Merchant  Shipping,  p.  48-i.    Sec  Ships,  and 
Stamtn. 

Enactments  respecting,  1653,  1654. 

Offences  punishable  by  Justices,  1656. 

Juiisdietion,  1657. 

Jurisdiction  over  ships,  1658. 

Achiiiralt  V,  offences  within  jurisdiction  of, 
1659. 

Penalties  for  above,  id. 

Offences  in  British  ships,  1660. 

Service  of  summons,  1662. 

Distress,  1663. 

Penalties,   to  whom    payable    and  how 
applied,  1664,  1665. 

Limitation  of  proceedings,  1666. 

.Apprentices  ot  fca,  1669. 

Deceased  seamen,  id. 

Wages,  1671,  1672. 

When  seamen  can  sue,  1674b 

When  masters,  1675. 

Costs  to  be  paid  out  of  wages,  when,  1676. 

Deserters,  1677. 

Master     may    apprehend     if    sufficient 
ground,  1678,  1680. 

Detention  of,  1679. 

May  be  sent  on  board  instead  of  to  prison, 
1681. 

Or  during  imprisonment,  1682. 

Costs  out  of  wages,  1681. 


OEKEBAL  Dn)£X. 


Melal.    See  Marine  Stores, 
Militia,  p.  492. 

Act,  lG8i. 

Fines  imposed  by  oflicers,  liow  Recover- 
able, 1G85. 

Eegulalions,  as  to  enrolment,  &c.,  id. 

Mutiny  Act  to  apply,  1687. 

When  on  service,  subject  to  Mutiny  Act, 
id.  I 

Ministerial  functions  of  Justices,  719. 

Wlien  they  receive  informations,  &c.,  9.     ' 

May  generally  act  alone,  10. 

Court  not  necessarily  open  and  public, 
321. 

In  Petty  Sessions,  40.  i 

Minors  may  sue  for  wages  in  B.M.  Courts  as  : 

if  of  full  age,  886. 
Miscellaneous  Duties  of  Justices,  pp.  377-540. 

Adulteration  of  food,  p.  377. 

Alc-liouscs,  irf. 

Apprentices,  id. 

Arms,  \y.  383. 

Bastards,  p.  389. 

Building  and  Lund  Societies,  p.  393. 

Cattle  impounding,  p.  391. 

Cattle  trespass,  id. 

Children,  neglected  and  criminal,  id. 

Constables,  p.  403. 

Constables,  special,  id. 

Contagious  dbeases,  id. 

Convicts'  introduction  prevention,  p.  413. 

Crown  debts,  p.  419. 

Customs,  p.  420. 

Dangerous  goods,  p.  421. 

Dcclanitions  and  oaths,  p.  42G. 

Deserters,  id. 

Destitute  persons,  id. 

Distillation,  p.  433. 

Disturbed  districts,  p.  438. 

Fencing,  id. 

Forcible  entry  and  detainer,  id. 

Foreign  olFcnders,  id. 

Friendly  Societies,  p.  412. 

Qamo  protection,  p.  4'i6. 

Gaol,  p.  418. 

Gunpowder,  p.  410. 

Impounding  cattle,  p.  451. 

Industrial  schools,  p.  452. 

Jury  lists,  id. 

Landlord  and  tenant,  p.  458. 

liicenscs,  p.  464. 

Licensing,  p.  465. 

liodging-houses,  p.  467. 

Lunatics,  id. 

Maori,  p,  475. 

Marine  stores,  id. 

Married    women's    property    protection, 
p.  481. 

Ma&ters  and  serriuits,  p.  484. 


Miscellaneous  Duties  of  Justices — continued. 

Merchant  shipping,  p.  484. 

Metal,  dealers  in  old,  p.  492. 

Militia,  id, 

l^Iutiny  Acts,  id. 

Naval  and  victualling  stores,  p.  494. 

Newspapers    and    printers'  registration, 
p.  495. 

Nuisances,  p.  497. 

Oaths,  p.  500. 

Passengers,  id. 

Pawnbrokers,  id. 

Police,  p.  506. 

Printers,  id. 

Recognizance,  id. 

Reformatory,  p.  508. 

Restitution,  id. 

Riots,  id. 

Schools,  id. 

Search  warrants,  id. 

Sessions,  Petty,  p.  509. 

Sheep,  diseased,  id. 

Ships  and  seamen,  id. 

Societies,  p.  521. 

Spirits,  id. 

Trade  marks,  p.  523. 

Vagrancy,  p.  526. 

Weights  and  measures,  p.  533. 

Wrecks,  Inquiry  into,  p.  534. 
Misdemea  nours. 

Any  Justice  may  bail  in,  when  bail  com- 
pulsory, 795. 

Definition  and    examples  of,   626,   628. 
See  AJph.  Digests,  Indictable  Offences. 
Moneys  and  securities  may  be  seized  by  bailiff 
in  distress,  927. 

Tlieir  disposal,  928. 
Moravians^  affirmation  by,  141. 
Murder  and  manslavphtert  dcfmitions.     See 
Alph.  Digests,  Part  II. 

Verdict  of  Coroner's  Jury  in  case  of,  1158 
(4).     See  Coroners, 
Mussulmans,  how  sworn,  139. 
Mutiny,  p.  493. 

Military,  1686. 

Militia  and  Volunteers  subject  to  Act, 
1687. 

Navy,  Government  of  the.  Act,  1688. 

Marines  on  shore  liable  to  Mutiny  Act, 
1689. 

N.' 

Name  of  offender,  in  summary  conyictlons, 

398. 
Name,  variance  or  improper  statement  of  name 

of  deceased,  fatal  to  Coroner's  inquisition 

if  not  amended,  1157  (6^. 
Native  and  European,  jurisdiction  in  cases 

btttween,  1029. 
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Kaiive  eases,  R.M.  Court,  practice  in,  901, 
and  pp.  313-818. 
Assessors  in,  865. 

Jurisdiction    of    Chairman    of     Petty 
Sessions,  38. 
Nalite  tratulalion  of  process,  901. 
Naiivee,  sale  of  spirits  to,  forbidden,   1790. 
1791. 
Penalty  for  supplying  spirits  to,  1792. 
Unsworn  testimony,  123.     See  Evidence. 
Naval    and   Victualling  Stores  (Act  1867). 
p.  49-i.  ' 

Stores  to  be  marked,  1690. 
Illegal  possession  of  stores,  penalty  for. 

1691,1692.  ^ 

Possession,  what  is,  1693. 
Narg,  deserters  fi-om.     See  Mutinif  Act, 
Navtf  Oovernmenty  1688. 
Nearest  Justice,  meaning  of  the  term,  401. 
Negative  matter   need  not  be  proved  by  in- 
formant, 356. 
Negativing  exceptions  in  conviction,  411,  413. 
New  trial  in  R.M.  Courts,  913. 
Newspapers,  p.  495. 
Act  1868,  1694. 

Issue  of  unauthorized  newspapers,  1695. 
Unregistered  presses,  id. 
Penalty  on  offender,  1696. 
Search  for  unlicensed  presses,  1697. 
Exemptions,  1698. 
Penalties  how  recoverable,  1699. 
Night,  meaning  of  the  term,  639. 
Offences  committed  at,  id. 
Going  about  armed  at,  1808  (1). 
Or  disguised,  1809  (10). 
Or  loitering  about  premises,  id.  (11). 
Wlien  search  warrant  may  be  executed 
by,  698. 
Nitro-glgcerine,  1388,  1516. 
Nitroleum,  1516. 
Non-appearance  to  summons  may  bar  action 

against  J.P.,  839. 
Nonsuit,  R.M.  Court,  911. 
Defendant's  costs,  912. 
Nuisances,  p.  497. 

Common  Law  of  England,  1700,  1709. 
Nuisance  defined,  1701. 
Gaming-houses,  id» 
Bawdy-houses,  id. 
Indecency,  id. 
Obstructing  liighways,  id. 
Punishment  for  nuisance,  1702. 
Abatement  of  nuisances,  1703. 
Local  Acts,  1705. 

Slaughter-house,   regulations  respecting, 

1706. 
Other  nuisances,  1707. 
Dogs,  Provincial  Ordinances  respecting. 
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Number    of   Justices    to    accord    with   the 
Statute,  402. 

O. 
Oath  and  affirmation,   pp.  46-48.    See  also 
Declarations, 
Justices'  oath  of  office,  7. 
By  party  requiring  aecurif  j  in  case  of 
breach  of  the  peace,  253. 
Obscene  songs  or  prints.     See  Vagrants. 
Obstructing  highways.     See  Nuisances, 
Offience,  description  of  the,  405-407,    And  see 
Alph.  Di|;e8ts. 
Every  conviction  for  one  only,  417. 
Conviction  for  one  offence  in  one  day,  418. 
Single  offence  committed  jointly,  420. 
Several  offences,  sereral  informations,  417. 
Several  offences  in  one  day,  one  penalty,  418. 
Place  of,  in  summary  convictions,  353, 40i. 
Time  of,  in  summary  convictions,  354, 403. 
Against  prison  rules  and  discipline,  pun- 
ishable summarily  by  Visiting  Justices, 
1089.     See  Vtsiting  Justices, 
In  which  Justices  may  refuse  or  accept 

bail,  schedule  of,  782. 
Several  summary  convictions,  imprisoa- 

ment,  371. 
Joint,  separate  judgments,  372. 
Under  Foreign  Seamen's  Act,  1780. 
Against  the  peace  described,  207. 
Descrijption  of,  in  indictable  cases,  660. 
Offender,  description  in  summary  convictions, 
398. 
Description  of,  in  indictable  offences,  659. 
Several  offenders  jointly  in  one  conviction, 

penalties,  419. 
Several  offenders  for  single  offence,  420. 
Award  must  bo  several,  421. 
Several,  one   information    in    indictable 

offences,  661. 
Foreign.     See  Foreign  Offenders. 
Office  of  Justices,  p.  1.     See  Justices. 
Officer,  Jury,  who  to  be,  1526,  1527. 
Officers,  R.M.  Court,  neglect  of  duty,  1046. 

Disturbing  in  execution  of  their  duty,  221. 
Official  seals  and  signatures  judicially  noticed 

without  proof,  49. 
Open  Court,  hearing  in,  summary  convictions, 
321. 
Not  necessary  in  indictable  cases,  714. 
Proceedings  not  in,  under  "Contagious 
Diseases  Act,  1869,"  1356. 
Oral  Testimony,    See  Witnesses, 
Order  of  Maintenance,  See  DestituU  Persons, 

1427,  1431. 
Orders  of  Justices. 

Difference  between  convictions  and  orders. 
498. 

Order  or  conviction  mentioned  in  Statute. 
489. 
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Orders  of  Justices — continued. 
Construction  bj  Court,  500. 
Definition  of  order,  501. 
Definition  of  conviction,  501. 
Complaints  and  Orders. 
To  wliat  cases  Act  applies,  502. 
Complaint  to  be  in  writing,  and  for  one 

offence  only,  503. 
Proceedings  generaUy,  id. 
Justices  liave  same  powers  as  with  infor- 

mations,  504. 
Orders  ou  complaints  to  be  lodged  with 

Registrar  of  Supreme  Court,  505. 
"When  summons  unnecessary,  506. 
On  ex  parte  applications,  id. 
No  apprehension  till  failure  to  appear,  id. 
Defendant   competent    and    compellable 

witness,  507. 
Drawing  up  order,  508. 
Right  of  defendant  to  copy  of  order,  id. 
Disobedience  of  order,  commitment,  509. 
Recovery  of  costs  as  upon  conviction  for 

imprisonment  in  first  instance,  510. 
Good  in  part,  and  bad  in  residue,  511. 
Appeals  against  orders,  512. 
Distinction     between     convictions     and 

orders,   279.      See    Sammartf    Convic- 
tions. 
Orphan  Apprentices.    See  Apprentices. 
Ownership  in  an  information,  of  property  of 

partners,   Ac,    or  of    any   Provincial 

work  or  building,  297. 
Oifster  Dredging  License^  p.  465. 

P. 

Parlies  to  suitSy  competent  and  compellable 
witnesses,  125,  126. 

Exceptions,  id.     See  Etidence. 
Passage  money ^  how  recoverable,  1762. 
Passengers  Act  (Imperial,  1855),  p.  509. 

Amendment  Act  (Imperial,  1863),  id. 

Duties  of  J.P.s,  1754. 

Passengers  defined,  1755. 

Cabin   passengers,   and  passenger   ships 
defined,  id. 

Colonial  voyage,  what  it  is,  1757. 

Passengers  Act,  1855,  extends  to  it,  1756. 

With  what  exceptions,  1759. 

General  provisions  of  Act,  1758,  1760. 

Indian  Acts  applicable  to  colonies,  1761. 

PenaltieSf  passage  moneys  <Jv. 

Mode  of  recovering,  1762. 

Before  Justices,  id. 

By  whom  proceedings  to  bs  taken  for 
penalties,  id.  2. 

For  moneys,  id,  3. 

Information,  summons,  warrant|  witnesses, 
hearing,  &o.,  id,  4-9. 


Passengers  Act — continued. 

Form  of  conviction  or  adjudication,  1762, 
10. 

Costs,  id.  10. 

Commitment  for  non-payment  of  moneys 
and  costs,  id.  11. 

Informality  not  to    render  proceedings 
void,  id.  13. 

Penalties,  to  whom  payable,  id,  14. 

Compensation  to  passengers  oat  of  penal- 
ties, id.  15. 

Onus  of  proving  exemption  from  Act,  id.  16. 

Witnesses,  passengers  suing  not  disquali- 
fied  as,  id.  17. 

Proceedings  to    bo    commenced    within 
twelve  months,  id,  18. 
Pawnbrokersy  p.  500. 

Act  1868,  1711. 

Pawnbroker  defined,  1712. 

Exempted,  who,  from  Act,  1713. 

Must  be  licensed,  1714. 

Application  for  license  in  open  Court, 
1715, 1718. 

Hearing,  1716. 

Duration  of  license,  1717. 

Fee  for  license,  id. 

Lists  to  be  kept,  1719. 

And  to  be  evidence,  1720. 

But  not  sole,  1721. 

Burden  of  proof,  on  whom,  1722. 

License  for  several  houses,  1723. 

Production  of  license,  1724. 

Rates  of  interest,  1725. 

Profit,  id. 

Production  of  documents,  1726.     • 

Search  warrant  for  papers,  1727. 

Goods  unlawfully  pledged,  surrender  of, 
1728. 

Goods  detained  under  suspicious  circum- 
stances, 1729. 

OflTender,  seizure  of,  1730. 

Commitment  of  same,  1731. 

Stolen  goods,  case  of,  1732. 

Penalties,  general,  1733. 

How  recoverable,  1734. 

Informer  to  have  half,  1733. 

Protection  of  J.P.s  and  constables,  1735. 

And  of  others,  1736. 
Payments  into  R.M.  Court  prior  to  hearing, 
905. 

Notice  thereof,  906. 
PeacCy  surety  for,  p.  87. 

OfiTences  against  the  public,  215. 
Penal  servitude,  1093.    And  see   Secondary 

Punishments  Act, 
Penally  for  witness  not  appearing  in  answer 
to  summons,  895. 

Under  Trade  Marks  Act,  1803. 

For  supplying  spirits  to  Natires,  1792. 
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Penaltt/  and  costs  in  summarj  coDTietions,  394. 

Receiying,  paying,  applying,  465-473. 
Penalties.    Ditfercnt  penalties  not  to  bo  con- 
fused, 425. 

GoTemor's  power  of  remission,  493. 

As  to  penalties  not  payable  to  Cfown,  491. 

Whether  applicable  to  costs,  495. 

As  to  costs,  when  imprisonment  in  first 
instance,  406. 

Kot  applicable  to  costs  on  dismissal,  497. 

Under  Steam   Navigation  Act,  how  re- 
coverable, 1767. 

And  how  applied,  1771. 

Under  Merciiant  Shipping  Act,  to  whom 
payable  and  how  applied,  1665-1669. 

Under  Game  Act,  150  i. 

Under  Distillation  Act,  time,  limit  of,  for 
recovering,  1451. 

Under  Marine  Stores  Act,  1689. 
Penalties  and  fines,  time  within   which   en- 
forceable, 417. 
Penalties     and     punishments^    discretionary 
awards,  199. 

Object  of  punishment,  200. 

Tests  for  aggravation,  201. 

Tests  for  mitigation,  202. 
Penalties,  various.     See  Alph.  Digests,  Part  I. 
Perjury,  p.  254.     And  see  Indictable  Offences, 
Petroleum,  1389,  1403,  1410. 
Petty  Sessions,  pp.  5-12.     Act  1865. 

Sessions  in  Kndand,  11. 

Difference  in  New  Zealand,  12. 

Establishment  of  Petty  Sessions  Courts, 
13. 

Civil  jurisdiction  of  Petty  Sessions  same 
as  that  of  Resident  Magistrates,  14. 

Jurisdiction  in  other  matters,  id. 

Operation  of  the  Act,  15. 

District  and  montlily  sittings,  16. 

Attendance  of  Justices,  17. 

Annual  meetings  of  Justices,  18. 

Election  of  Chairman,  19. 

Settling  and  determining  the  rota,  20. 

Quorum  of  Justices  in  Petty  Sessions,  21. 

Decisions  by  majority,  22. 

Bota  to  be  furnished  to  each  Justice,  23. 

Appointment  of  Clerk,  id. 

Removal  from  the  Commission  for  non- 
attendance,  24. 

Fees  to  Chairman,  25. 

Quarterly  lists  of  attendance  of  Justices, 
26. 

Clerk  may  be  for  two  or  more  districts,  27. 

Clerk  to  give  security,  28. 

Appointment  of  Bailiff,  29. 

Paying  over  fees,  &c.,  30. 

Monthly  audit  of  Clerk's  accounts,  31. 

Table  of  fees,  33. 

Prepayment  of  fees,  34. 
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Petty  Sessions — continued. 
Penalty  for  extortion,  3 1. 
To  whom  fees  to  be  paid,  35. 
Payment  in  prison,  36. 
Payment  by  Clerks  and  Ghiolers,  37. 
Jurisdiction  in  Native  cases,  3S. 
Ordinary  jurisdiction,  39. 
Judicial  power  in  summarr  conTictions, 

40. 
Ministerial  power  in  indictable  offences,  id. 
Proper  cases  for  Courts  of  Petty  Sessioru 

41. 
Have  all  but  the  extended  jarisdiction  of 

Resident  Magistrate's  Court,  863. 
Jurisdiction    of    Chairman    within    his 
district  in  cases  in  which  one  or  both 
parties  Natives,  same  as  that  of  B.M., 
1033.     See  Natives. 
Chairman  of,  his  powers  in  Native  casef, 

1033. 
Cliairman,   with   concurrence  of  Xstive 
Assessors,  has  the  same  jurisdiction  in 
Native  cases  as  Resident  Magistrates 
with  the  like  concurrence,  865. 
Signing  of  warrants  and  process  by  the 

Chairman,  1045. 
Changing  place  of  trial,  902.     See  Resi- 
dent Magistrates. 
Punishment  for  contempt,  375-379. 
Place  of  hearing  in  summary  cases,  321. 
Place  of  holding  inquest ^  1128. 
Place  of  ofpence,  statement   in  oonriction?, 
404. 
In  Coroner's  inquisition,  1158  (3). 
Place  of  trial,  changing,  by  Kesident  Magis- 
trates, 902. 
Of  indictable  offence,  822. 
Plaint,  B.M.  Court,  entering,  889. 
Pledges.     See  Pawnbrokers. 
PolicCf  p.  506. 
Police  Magistrate,  1737. 
Poor.    See  Destitute  Persons. 
Posse  comitatus  for  suppression  of  riots,  229. 
Possession,  warrant  of  B.M.  to  put  landlord 
or  lessor  into  possession,  when  regis- 
tered, voids  lease,  980.     See  Secorery 
of  Possession  of  Tenements. 
Post  mortem  examinaiionsy  1122.    See  Coro- 
ners. 
Practice,  B.M.    Court,  279.      See   Resident 

Magistrate's  Court. 
Preambles  of  Acts  of  Parliament,  how  far  proof 

of  facts,  108.  See  Evidence. 
Preliminary  examinations  before  Justices, 
the  application  of  the  Law  of  Evi- 
dence on,  716.  See  Indictable  Offences, 
JExaminaiion. 
Premises  deserted^  registration  of  -warrant 
where,  981. 
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Presumptions,     See  Evidence. 

Primd  facie  cctse,  discharge  where  no  sufficient, 

p.  223. 
Principals,     See  Accessories, 
Printers^  p.  495.     See  Netcspapers, 
Print inff  presses  must  be  registered,  1695. 
Priority  of  execution  of  writs  and  warrants, 

92(5. 
Of  satisfiGtction  of  distress,  931. 
Prisons  and  prisoners.     See  Visiting  Justices. 
Prison  regulations^  Governor  has  power  to 

make,  1088. 
Breach  of,  how  punished,  1089,  1090. 
Prisons  Ordinance  (1846),  1082. 
Prisoners  in  hospital ^  1096. 
Private  Acts,   how  provable,  83,   81'.      See 

JEridence. 
Private  families  y  Coroners  not  to  intrude  into, 

for  the  purpose  of  holding  unnecessary 

inquests,  1118. 
Private  house  of  a  Justice  hearing  a   case 

for  order   or  summary  conviction,  an 

open  and  public  Court,  321. 
Private  persoM,    apprehension    by,   without 

warrant,  633,  635. 
Making  charge,  042. 
Suspected  of  felony,  apprehended  without 

warrant  by  private  persons,  633. 
Privileged  communications.     See  Communica- 
tions. 
Probate  and  administrationy  how  provable,  91. 

See  Evidence. 
Procedure   and  practice,  B.M.  Courts.    See 

Ji.M.  Court. 
Proceedings  in  civil  cases  may  be  amended  at 

any  time  by  R.M.,  958. 
Amendment  must  be  made  if  necessary 

for  determining  the  question,  id. 
Process,  liow  served  beyond  district,  959. 

Of  R.M.  Court,  or  of  B.M.  or  of  J.P.s, 

may  be  executed  in  any  part  of  the 

Colony,  956. 
Proclamations,  how  provable,  83,  84.     See 

Evidence. 
Professional  assistancef  costs  of.     See  CostSf 

and  Counsel. 
Prohibitions.     See  Appeals. 
Property,  returning,  of  accused,  801. 

Of  married  women,  p.  481.    Description 

of,  see  Summary  Convictions  ana  /n- 

dictable  Offences, 
Prophecies,  pretended,  249. 
Prosecution,     See  Indictable  Offences, 
Prosecutor,  when  competent  witness  in  infor- 
mations, 320. 
Prostitute,  penalty  on   owner   of  house    to 

which  diseased,  resorts,  1355. 
Prostitutes,     1817,   1818.      See    CotUagious 

Diseases, 


Protection  of  Justices,  p.  264.     See  Justice$» 

By  rule  of  Supreme  Court,  832. 
Protection  of  Constables.     See  Constables, 
Protection  of  executors  and  others  acting  under 
Pawnbrokers  Act,  1736. 
Order  in  bankruptcy  or  insolvency,  when 
not  a  discharge  from  commitment,  947. 
See  Resident  Magistrates, 
Province,  offence  committed  in  another,  764. 

Sending  prisoner  to  another,  765. 
Provincial  Councils,  Acts  and  Ordinances  to 
be  enforced,  8. 
Acts  and  proclamations    how  provable, 
83,84. 
Provincial    Revenue,    fines    under    Diseased 
Sheep  Fines  Appropriation  Act,  part 
of,  1752. 
Provocation,    tending   to   breach   of   peace, 
253.     See  definitions  of  murder  and 
manslaughter,  Alph.  Digests. 
PubUc-house  may  be  closed  in  case  of  riot, 
232. 
Publican  disobeying  Justices'   order  in 

case  of  riot,  how  punished,  id. 
Penalty  on    publicans    and    others    for 
harbouring  constables  when  they  ought 
to  be  on  duty,  1185. 
Landlords  to  receive  dead  bodies  for  pur- 
pose of  Coroner's  inquest,  1129. 
Publicans.     See  Licenses. 
Publishing  libel,  250. 
Punishment.    See  Penalties. 

Of  publican  disobeying  order  of  Justioei 

232. 
Of  constables.    See  Constables, 

Q. 

Quakers,  affirmation  by,  141. 

Quashing  convictions.     See  Habeas  Corpus, 
and  Certiorari. 
Quashing  commitments  in  nature  of  con- 
victions, 611. 

Quashing  conviction  or  order,   prior  to  pro* 
ceedings  against  J.P.,  839. 

Questions,  what,  witness  not  bound  to  answeri 
157, 158.    See  Evidence, 

Quorum  for  Jury  Lists,  1535. 

Justices  at  Petty  Sessions,  21,  22,  24. 

R. 

Rape,  649.     See  Indictable  Offences,  Alph. 

Digests. 
Recognizances,  pp.  255-258. 

Particulars  of  recognizance,  1740. 
When  constable  may  take,  1741. 
Particulars  in  last  case,  1742, 1748, 1746. 
Record  of,  to  be  signed  by  constable, 
1744. 
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RMomManeu — continned. 

Indonement  when  appearance  not  pat 

in,  1745. 
Estreat  of,  1747. 

In  appeal,  538,  537.    See  Appeal, 
Transmitting,  in  appeals,  587. 
Substituted  for  detectiTO  original  under 

appeal,  588. 
Estreating,  597,  598. 
Of  bail,  788. 
In  case  of  perjury,  799. 
For  breach  of  peace,  220. 
In  case  of  breach  of  the  peace,  law  of,  253. 
In  cases  of  rehearing  of  summary  con- 

Tiction,  440. 
Of  witness  under  Vagrancy  Act,  1812. 
Order  for,  in  cose  of  complaint  to  bind 

oyer  to  keep  tlie  peace,  262. 
Costs  of,  in  same  cose,  2G3. 
Befusal  to  enter  into,  in  cases  of  breach 

of  the  peace,  proceedings  in  case  of, 

264. 
Of  the  peace  not  discharged  by  a  demise 

of  tlie  Crown,  268. 
Cannot  be  released  by  complainant,  274. 
Of  the    pence  transmitted  to  Supreme 

Court,  269. 
Of  the   peace,  estreat  by  order  of  the 

Supreme  Court,  275.     See  Feace^  Con- 

tervation. 
Mecoverif  of  Possession  of  Tenements,      See 

Resident  Magistrates*  Courts^  p.  801. 
Appeal  on  law,  in  action  for,  1005. 
Re-delivery  of  Tenements — Order  of  Supreme 

Court  for  restitution,  1006.     See  Resi- 
dent Magistrates. 
Reformatory y  p.  508.     Sec  Children^  Keytectedf 

and  Contagious  Diseases. 
Refusal  to  act,  conseauences  of  Justice's,  833. 
Registrar,   penalty   for    not   sending  annual 

report  of  Friendly  Societies  to,  1493. 
To  receire  money  for  support  of  lunatic, 

1616. 
Registration  of  warrant  where  premises  de- 
serted, 981. 
"  Of  trade  mark,  1799. 
Regulations  for  marine  store  dealers,  1627, 

1628-1631. 
Rehearing  in  summary  convictions,  439. 

Ajiy  R.M.,  or  niojority  of  Justices,  may 

grant  rehearing  of  ciril  case,  999.     See 

Resident  Magistrates. 
Not  necessarily  before  the   same  person 

by  whom  ease  originally  heard,  id. 
Rel<Uion4,  order  for  contribution  to  support 

lunatic,  1612, 1614,  1615. 
Liable  to  support  destitute  persons,  1423. 
When  they  may  hare  charge  of  lunatic, 

1608. 
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Religions  heiUef,  defect  of,  never  presumed,  121 

G-round  of  incompetency  as  witness,  id. 
Religioue  creed  of   children  in  industrial  or 
reformatory  schools   to  be  respected, 
1299,  1300.      Sc6  Childrtn,  Ne^eeUd 
and  Criminal. 
Remand,    See  Adjournment. 

Of  accused  in  indictable  offences,  706. 
By  Terbal  order  if  for  leas  than  thres 

days,  708. 
Order  for  appearance  before  expiration  of 
time,  709. 
Remission  of  penalties.     See  PemaUies. 
Removal  of  goods,  fraudulent.    See  Landlord 

and  Tenant. 
Removal  of  dangerous  goods.    See  Dangerous 

Goods. 
Removal  of  spirits,  unlawfully.      See  Dis- 
tillation. 
Rent.    Landlord's  claim   prior  charge  upon 
proceeds  of  distress,  931. 
Of  tenements  under  £50  in  arrear  for 
three  months,  landlord  may  proceed  to 
recover  possession,  972.     See  Resident 
Magistrate's  Court. 
Replevin.     See  Landlord  and  Tenant. 
Meaning  of  term,  1563. 
EflTcct  of  writ  of  replevin,  1564. 
Where  applicable,  457. 
Qoods    ivplevied   in   the  hands   of  the 
bailiff,  932. 
Reply.     No  address  in  reply  in  summary  con- 
victions, 344. 
Resident  Magistrates  Act,  protection  to  per- 
sons carrying  out,  p.  318.     See  Resi- 
dent  Magistrate's  Court. 
Resident  Magistrates*  Courts,  pp.  272-327. 
Former  law  of  the  Colony,  853. 
Act,  R.M.  (1867),  854. 
Act,  B.M.  (1868),  effect  of,  id. 
Who  may  be  appointed,  855. 
Appointment  and  tenure,  856. 
Powers  of  R.M.,  857. 
Districts,  858. 
Extent  of  jurisdiction,  859. 
Extended  jurisdiction,  id. 
Substitute  in  case  of  inability,  860. 
Time  of  sittings,  861. 
J.P.s  may  sit  with  R.M.,  862. 
R.M.  has  original  as  well  as  castingvote,  id. 
Petty  Sessions  have  similar  jurisdiction, 

exception,  863. 
Two  J.P.s  may  have  similar  power  with 

same  exception,  864. 
Assessors  in  Native  cases,  865. 
Absence  of  R.M.,  provision  for,  866. 
Special  adjournment,  867. 
R.M.  may  sue  in,  868. 
R.M.  may  be  sued  in,  id. 
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Resident  Magistrates^  Courts — oontinaecl. 
Clerky  who  appoints,  869. 
Clerk,  Busponsiou  of,  870. 
Clerk's  duties,  871,  918. 
Bailif,  872. 
His  cluties,  873. 
Responsibilities,  874,  919. 
BaiUrs  fees,  875. 
Subjects  of  jurisdiction,  877. 
Civil  Jurisdiction, 
Ordinary  not  exceeding  £20,  878. 
Local  jurisdiction,  879. 
Exceptions,  880. 
Jurisdiction    as    to    amount    may    be 

extended  by  consent,  881. 
Extended  jurisdiction,  882. 
Non-extension  as  to  natui-e  of  cause,  883. 
Causes  oi  action  not  to  be  severed,  881. 
Abandonment  of  excess,  id. 
B.M.  Court  case  in  Supreme  Court  does 

not  carry  costs,  885. 
Minors  may  sue  for  wages,  886. 
Executors  may  sue,  id. 
Judgment  against  one  of  scTcral,  id. 
No  privilege,  id. 
Procedure  and  practice  of  JEt.M,  Court, 

p.  279. 
How  parties  may  appear,  887. 
Process,  by  whom  served,  888. 
Plaint  entering,  889. 
Regulations  for  plaint,  id. 
Justice  may  receive  plaint  in  certain  cases, 

890. 
Summons^  issue  of,  891. 
Service  of  summons,  892. 
Summons  may  be  issued  when  defendant 

outside  district,  893. 
Witnesses,  summons  to,  891. 
Tender  of  expenses,  id. 
Penalty,  witness  not  appearing,  895. 
How  recoverable,  id. 
Witness  still  liable  to  action,  896. 
Expenses  of  witnesses,  897. 
Summons  not  vitiated  by  miBdeicription 

898. 
Summons,  service  of,  899. 
Must  be  personal  where  possible,  id. 
How  proved,  900. 
Practice  in  Native  cases,  901. 
Changing  the  venue,  902. 
Confession  of  demand,  903. 
Judgment  thereon,  id. 
Judgment  where  parties  como  to  agree- 
ment, 904. 
Payments  into  Court  prior  to  hearing, 

905. 
Notice  thereof,  906. 
Delivery  of  chattel  by  defendant^  907. 
Court  to  detorauoe  law  and  ftct,  908. 


Resident  Magistrates*  Courts — continued. 
Documents,  part  sealed  up,  909. 
Cause  struck  out,  when,  910. 
May  be  reinstated,  id. 
Nonsuit,  911. 

Defendant's  costs  in  such  cases,  912. 
Ex  parte  hearing,  913. 
New  trial,  id. 

No  set-off  without  notice,  914. 
No  plea  of  infancy  or  bankruptcy  without 

notice,  id. 
Adjournment  of  hearing,  915. 
CostSy  regulation  respecting,  916. 
Costs  of  professional  assistance,  917. 
Moneys  paid  to  Clerk,  918. 
Q-oods  detained,  restitution  of,  920. 
Order  for  return  thereof,  id. 
Non-compliance  with  order,  id. 
Execution  for  value,  id. 
Damages  for  detention,  id. 
In  civil  cases,  J.P.  may  issue  dbtross 

warrant,  921. 
Illness  of  defendant,  922. 
Time  allowed,  id. 
Payment  by  instalments,  923. 
Default,  id. 

Execution  of  cross  judgment,  92  k 
Entering  satisfaction,  id. 
Warrants  to  be  executed  in  order  of  date, 

925. 
Priority  of  execution,  926. 
.  What  property  may  be  seized,  927. 
Exceptions,  id. 
Moneys  paid  into  Court,  how  dealt  with, 

id. 
Sale  of  goods  distrained  upon,  929. 
Securities  distrained  delivered  into  Coart, 

to  be  sued  out,  928. 
Bailiff,  auctioneer  without  license,  930. 
Landlord  has  prior  claim  to  proceeds  of 

distress,  931. 
If  goods  replevied,  sufficient  to  be  sold  to 

pay  costs,  932. 
Overplus  to  be  returned  to  owner,  id. 
Poundage  for  bailiff,  id. 
Interpleader,  933. 
Clainuwt  of  ^^oods  seized  may  deposit  the 

Talue  or  give  security,  id. 
Claimant  may  deposit  costs,  id. 
Procedure  on  claims  to  goods  seized,  984. 
Stay  of  action  in  other  Courts,  id. 
Debt  and  costs  indorsed  on  warrant,  935. 
Execution  superseded,  id. 
Committal  where  distress  insufficient,  936. 
No  second  imprisonment,  937. 
Bight  of  execution  against  goods   not 

barred,  id. 
Debts  under  £10, 938. 
Sammoiit  to  jadgment  debtoTi  989t 
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Sesidsnt  MagUircUet*  CourU — continued. 
Examination  as  to  debtor's  propertj,  &c., 

940. 
Costs,  id. 

Warrant  in  default  of  debtor's  appear- 
ance, 9il. 
Punishment  of  fraudulent  debtor,  942. 
Under  what  circumstances  debtor  com- 
mitted, id. 
In  case  of  fraud,  maintenance  monej  not 

payable,  943. 
Power  to  Court  to  rescind  or  alter  orders, 

944. 
Power  at  hearing  after  judgment,  9i5. 
Warrant  of  commitment,  9M5. 
Protection  order  under  Baukruptcj  Act 

no  discharge,  947. 
Imprisonment  does  not  debar  right  to 

recover,  91'8. 
Imprisonment  to  be  in  gaol  of  Province, 

949. 
Discharge  on  payment  of  debt  and  costs, 

950. 
Defendant  about  to  leave  Colony  held  to 

bail,  951. 
Defendant  may  deposit  amount  and  costs, 

952. 
Final  hearing,  by  consent,  953. 
Magistrate's  order  in  sucli  cases,  954. 
Compensation  allowed  defendant,  955. 
Execution  may  bsuc,  id. 
Process  may  be  executed   anywhere   in 

New  Zealand,  95G. 
Informality  not  to   render    proceedings 

void,  957. 
R.M.  moy  amend  proceedings,  958. 
How  process  served  beyond  district,  959. 
Affidavit  of  service,  960. 
Return  to  a  warrant,  961. 
Costs  in  such  casce,  how  treated,  962. 
Landlord  and  Tenant, 
llecoverjf  of  possession  of  tenement  ^  ^c. 
Imperial  Statutes,  963. 
New  Munster  Ordinance,  964. 
Repeal  of  above,  965. 
Tenements  held  at  will,  or  for  years,  not 

exceeding  £50  per  annum,  966. 
Plaint  for  refusal   to  deliver  possession, 

967. 

Proof  thereof,  968. 

Order  of  Court  to  give  up  possession,  id. 

Warrant  if  order  disobeyea,  969. 

Rent  may  be  claimed,  970. 

Errors  in  description  amended,  971. 

If  rent  in  arrears  three  months,  land- 
lord may  enter  plaint  without  re-entry, 
972. 

Summons  an  equivalent,  973. 

Action  ceases  on  payment,  974. 
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Resident  MtufiHrates*  CourU — continued. 
Order  oi  Court  for  possession  in  the  last 

case,  974. 
Warrant  in  case  of  refusal  to  obey  order, 

975. 
Promises  discharged  of  tenancy,  id. 
Summons,  how  dealt  with  in  the  absence 

of  defendant,  976. 
Sub-tenant's  duty  in  the  above  case,  977. 
Rent  in  arrear,  and  land  deserted  and  no 

effects.    Court   may  issue   warrant  to 

view,  978. 
Proceedings  on  second  view,  979. 
When  warrant  registered,  tenancy  void, 

980. 
Registration  of  warrant  where  premises 

deserted,  981. 
Unauthorized  oecupaiion  of  land. 
Recovery  of  possession,  in  case  of,  982. 
If  title  proved   or  security  given,  case 

dismissed,  983. 
Bond  at  plaintiff's  cost,  984. 
Order  for  delivery  of  possession,  985. 
Costs  and  damages,  id. 
Warrant  in  case  of  refusal  to  give  up 

^lossession,  986. 
Plaintiff  to  give  security  when  title  dis- 
puted, 987. 
Bond  at  plaintiff's  cost,  988. 
Warrant  justifies  bailiff,  989. 
Time  of  entry  on  warrant,  id. 
Duration  of  warrant,  990. 
R.M.  and  bailiff  protected,  991. 
Suing  out  warrant  without  title  for  pos- 
session a  trespass,  992. 
Irregular  proceedings  not   a  ground  of 

trespass  in  certain  cases,  993. 
Actions  for  special  damage,  id, 
Wliere  damage  not  more  than  5s.,  full 

costs  not  allowed,  994. 
Bemoval  of  causes  into  Supreme  Court. 
Cases  under  £20  not  removable,  995. 
Cases  exceeding  £20  removable  by  rule 

or  order,  996. 
Granting  rule  nisi  a  stay  to  proceedings, 

997. 
Delay  in  service  of  rule,  effect  of,  998. 
Rehearing  and  Appeal. 
R.M.  may  grant  rehearing,  999. 
No  appeal  where  claim  less  than  £5,  or 

under  £20,  without  leave  of  Court,  1000. 
Appeal  to  be  by  way  of  special  case,  1001. 
Parties  differing,  case  how  settled,  1002. 
Appellant  not  appearing,  cose  dismissed, 

1003. 
Decision,  how  transmitted,  1004w 
Costs  of  appeal,  id. 
Action  for  recovery  of  tenement,  appeal, 

1005. 
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Resident  Magistrates^  Courts — continued. 
Order  for  restitution,  1006. 
Appeals,  liow  conducted,  1007. 
Afljreonient  not  to  appeal,  1008. 
yative  cafes,  p.  313. 
Jurisdiction  ad  to  apprehension  of  Natives, 

1010. 
No  right  of   action   for  informality   in 

warrant,  1011. 
Any  R.M.  may  sign  warrant,  1012. 
Voluntary   confession,   summary   convic- 
tion, 1013. 
Discretionary  power  therein,  1014. 
Four  times  value  of  stolen  gaods  allowed 

as  restitution,  1015. 
Discliarge  in  sucli  cases,  1016. 
Sentence  may  bo  deferred,  1017. 
Judgment  whore  no  restitution,  1018. 
Jurisdiction  of  K.M.  Court  in  civil  cases, 

1022. 
Assessors  appointed,  1020. 
Jurisdiction  of  assessors,  1021. 
Assessors,  1019. 
Assessors,  choice  of,  102 1. 
Hearing  by  agreement,  1025. 
Powers  of  Supreme  Court  reserved,  1026. 
Dissent  of  assessors,  1028. 
Rehearing,  id. 
Payment  of  assessors,  1032. 
Jurisdiction   between  Native  and  Euro- 

pean,  1029. 
Distress  warrant  against  Native  indorsed 

by  R.M.,  1030. 
Execution  delayed,  1031. 
Chairman  of  Petty  Sessions,  similar  powers 

to  R.M.,  1033. 
Provisions  only  applicable  to  proclaimed 

district,  1034. 
Protection  to  persons  carrying  out  JEtesi' 

dent  Magistrates  Act,  p.  318. 
Time,  regulations  as  to,  1031. 
Notice,  id. 

Tender  of  amends,  id. 
Warrant,  authority  in  civil  cases,  1036. 
Costs,  full,  to  defendant,  1037. 
Informality  no  trespass,  1038. 
Action  for  special  damage,  id. 
Justices  Protection  Act,  1866,  to  apply, 

1039. 
Contempt, 

Contempt  of  Court,  1010. 
Assault  of  officer,  1011. 
Attempt  to  escape,  id. 
Miscellaneous  provisions. 
Signing  warrants,  1044. 
Signing  warrants  in  Petty  Sessions,  1045. 
Oiiieers  neglecting  duty,  penalty,  1046. 
Fees,  1047. 
Refusal  to  act  till  fee  paid,  1048. 


Resident  Magistrate^  Courts — continued. 
Table  of  fees  posted,  1049. 
Damages  against  bailiff  for  neglect,  1050. 
Extortion,  remedy  for,  1051,  1052. 
Justices  receiving  foes  to  pay  them  to 

Clerk,  1055. 
Accounts  to  Colonial  Treasurer,  1056. 
Regulations  as  to  accounts,  1057. 
Rules  of  practice,  1059. 
Instruments  exempt  from  Stamp  Duty, 

1861. 
Bill  of  costs,  and  when  deliverable,  1062, 

1063. 
Amount  fixed  by  R.M.,  1064. 
Costs  taxed  bv  R.M.,  id.  1066. 
Original  bill  taxable,  1066. 
May  issue  writ  of  arrest  of  absconding 

debtors,  1069.     See  Arrest. 
Copy  of  evidence  in  Coroner's  Court,  in 
cases  of  murder  or  arson,  to  be  for- 
warded  to  R.M.,  1149,  1175. 
His  duty  thereupon,  1149. 
Sestitution,  p.  508. 

Powers  to  Justices  to  order,  1749. 
Allowed  in  Native  cases,  four  times  value, 

1015. 
Of  goods  not  proved  to  have  been  stolon, 

700. 
Of  goods  detained,  order  for  return  there- 
of bv  R.M.,  920. 
Revision  of  Jury  Lists,  1531. 
Rewards.     See  Costs, 
Riot  Act,  209,  211. 
Riots,  222. 

Duty  to  suppress,  227. 
Rogues  and  Vagabonds.     See  Vagrants. 
Rogues,  incorrigible,  1810.    See  Vagrants, 
Routs,  22  k 

Rule  of  Supreme  Court  protects  a  Justice,  832. 
Rule  ^^nisi,"  where  Justice  refuses  to  act,  831. 
Rule  absolute,  compelling  Justice  to  act,  id. 
Rule  to  remove  cases  above  £20  into  Supreme 
Court,  996. 

S. 
Schools,  industrial  and  reformatory,  508. 
Seal  of  the  Colony  and  of  Provinces,  judi- 
cially noticed  without  proof,  49. 
Seamen,  deceased,  eflccts  of,  1669. 
Deserting.    See  Foreign  Seamen, 
Wages  of,  how  recovered,  1671,  1672. 
Abetting  convicts  in  coming  to  Colony, 

punishment  for,  1369. 
Apprehenston  of  foreign,  1777-1779. 
Foreign,    conviction    of,    for    desertion, 

assault,  and  neglect  of  duty,  1780. 
Search  warrant  for  concealed,  1782. 
Waces,  claim  for,  p.  621. 
Search  S}r  petroleum,  1405, 1406. 
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Search  Warrants^  p.  508.    See  also  WarrawUf 
and  Formulary  Index. 
May  be   executed  ou  Sundays  and  by 

night,  695,  698. 
Breaking  open  in  execution  of,  697. 
For  couTicts,  1371. 
For  pawnbroker's  books,  1727. 
Provision  for,  1751. 
Secondary  Punishment  (Act  1854),  1093. 

Enforcement  of  discipline  in  goals,  id. 
Seditiout  meetinpx^  239. 
Servant,     See  Master  and  Servant. 
Set-off,  not  allowed  witliout  notice,  in  R.M . 

Court,  91  i. 
Sheep,  Diseased,  p.  509. 
Provisions  for,  when,  id. 
Fines  Appropriation  Act  (1867),  1752. 
Fines,  Provincial  Revenue,  id. 
Clerk  to  pay  over,  1753. 
Sheriff's,  ex  officio  conservators  of  the  peace,  2. 
May  take  bond  in  replevin,  1566.    See 
Landlord  and  Tenant. 
Shipping.     See  Merchant  Shipping. 
Ships.     See  Passengers,  Steam  Navigation, 

Foreign  Seamen. 
Ship*s  articles,  proof  of,  1788. 
Ships,  Foreign,  defined,  1774. 
Ship*s  register,  how  provable,  95. 
Sittings,  B.M.  Court,  time  of,  861. 
Slaughter-house,  regulations  as  to,  1706. 
Societies,  p.  521. 

Their  rules,  how  provable,  98. 
Solicitors,  to  deliver  bill  of  costs  within  seven 
days,  1062. 
Taxation  and  recovery,  1063-1066. 
Ko  privilege  from  the  jurisdiction  of  B.M. 
Courts  to  them  or  to  any  other  person, 
886. 
Not  to  practise  as  such,  if  appointed 
Resident  Magistrate,  855. 
Special  constables  may  be  appointed  in  cases 
of  riot,  233.     See  Constables. 
Who  to  be  appointed  in  such  cases,  235. 
Payment  of,  237. 

Notice  of  their  appointment  to  be  sent  to 
Colonial  Secretary  and  Supermtendent, 
236. 
Specially  Dangerous  Goods.    See  Dangerous 

Goods. 
Spirits.     See  License. 

Sale  of,  Ordinance  (1847),  1789. 

Sale  of,  to  Natives,  1790,  1791. 

Penalty,  1792. 

Governor  may  alter  provisions  of  Act, 

1794. 
Native  Districts  Regulation  Act  (1858), 

1796. 
Not  allowed  in  gaol,  1094. 
Illegal  remoYol  of.    See  DistiUation^        I 
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Stamp  Duty,  instroments  B.1C.  Coart  exempt 

from,  1061. 
Statute  of  lAmitaiions. 

Plea  in  R.M.  Courts,  914. 
Stealing.    See  Larceny. 
Steam  Navigaiion  Acts  (1866,  1867),  p.  515. 
Master  obliged  to  have  copy  on  board, 

1772. 
Onus  of  proving  exemption  from  Act,  iS. 
General  provisions  of  Act,  1765. 
Punishments  under,  at  whose  suit,  1766, 

1767. 
If  penalty  not  paid,  distress  and  imprison- 
ment, 1768,  1769. 
Imprisonment  also  without  distress,  id. 
Service  of  process,  1770. 
Application  of  penalties,  1771. 
Steam  vessels,  what,  under,  1764. 
Steamers  must  have  a  copy  of,  on  board, 
1772. 
Stewart* s  Island  within  operation  of  Anns 

Acts,  1263. 
StiUs,  IllicU,  1441. 

Stolen  goods,  recent  possession  presumption  of 
theft,  64,  65. 
Fact  of  theft  must  be  first  proTed,  66. 
Possession  a  oonnecting   link,  €7.    See 
Evidence. 
Stores,  Naval,  to  be  marked,  1690. 
Sub-tenant,  duty  of,  in  case  of  summons  for 
rent,  977.     See  JEtesideni  Magistrates 
Courts. 
Summary  Convictions,  pp.  96-170. 
Statutory  powers  of^ Justices,  278. 
Distinction     between    convictions    and 

orders,  279. 
No  jurisdiction  when  title  claimed,  280. 
Jervis*  Act,  281. 
Legislation  of  the  Colony,  282. 
General  division  of  the  subject,  283. 
The  Information. 
When  information  necessary,  284. 
Its  effect  in  giving  jurisdiction,  285. 
Time  for  laying  it,  286. 
When  to  be  on  oath,  287. 
One  Justice  may  receive  the  information, 
&o.,    where    two    or   more,    &c.,   are 
empowered  to  convict,  288. 
Before  whom  laid,  289. 
By  whom,  290. 
Against  whom  it  may  be  laid,  and  what 

parties  it  may  indude,  291. 
For  one  offence  only,  292. 
Statement  must  be  direct  and  positive, 

293. 
Certain  as  to  names,  and   the    precise 
offence  must  not  be  left  in  doubts  294. 
Direct,  and  not  altematiTe  ordinonetive, 
29$. 
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Summary  ConvidioM — continued. 

Negativing  exceptions  in  Statute,  296. 

Description  of  ownership,  297. 

Where  information  is  for  a  subsequent 

oQence,  previous  conviction  stated,  298. 
The  Summons  or  Apprehension. 
Th^  Summons. 
Its  object,  299. 
Its  nature  and  contents,  300. 
Bv  whom  issued,  301. 
If  Justice  refuse  to  issue,  id. 
Any  one  Justice  maj  issue,  id. 
When  summons  to  be  preferred  io  war- 
rant, 302. 
Service  of  summons,  303. 
Apprehension.      See  Apprehension^   and 

Arrest. 
Warrant  in  first  instance,  301. 
Not  to  bo  impeached  for  form  or  variance, 

305. 
For  offences  punishable  on,  306. 
PoHponement  or  Adjournment. 
Ground  of  j>ostponement,  307. 
Three  courses  as  to  defendant,  303. 
Proceedings  at  adjournment,  309. 
If  defendant  fail  to  appear,  810. 
Forfeited  recognizances,  id. 
Examination  to  be  on  oath,  311. 
Attendance  of  Witnesses. 
Application  for  summons,  312. 
Service  thereof,  313. 
Apprehension  on  disobedience,  314, 
Bystanders  in  Court,  315. 
Payment  of  witnesses,  316. 
Warrant  to  witness  in  first  instance,  31 7. 
Witnesses  in  custody,  318. 
Privilege  from  arrest,  319. 
Prosecutor  competent  witness,  320. 
When  defendant  competent,  id. 
The  Hearing. 

Tiie  place,  open  Court,  321. 
Before  whom  to  take  place,  323. 
Personal  interest  disqualifies  Justice  from 

acting,  32  k 
Disqualification  removed  by  consent  or 

necessity,  325. 
Justice  a  witness,  326. 
Withdrawal  of  charge. 
By  leave  at  any  time  before  adjudication, 

327. 
Adjournment, 
For  want  of  quorum,  328. 
Appearancef    non-appearance  ^     and    its 

effects. 
Right  to  have  counsel,  329. 
Non-appearance  of  defendant,  informant 

appearing,  330. 
Proceedings  when  defendant  ia  costody, 

331. 


Summary  Convictions — continued. 

Non-appearance  of  defendant  at  adjourned 

hearing,  332. 
When  defendant  appears,  but  informant 

does  not,  333. 
Defendant  may  be    committed    or  dis- 
charged, 334. 
Non-appearance  of  informant  at  adjourned 

hearing,  335. 
Proceedings  if  neither  party  appear,  336. 
When  both  parties  appear,  337. 
Efiect  of  appearance  on  service,  338. 
Demand  of^time  by  defendant,  339. 
Confession  and  its  effect,  340. 
Proceedings  when  charge  not  admiHed. 
Case  for  the  informant,  and  examination 

of  witnesses,  341. 
Defendant's  case,  and  his  witnesses,  842. 
Witnesses  in  reply,  343. 
No  address  in  reply,  341. 
Evidence  generally ^  3  Ito,  and  see  Ecidence. 
Evidence  must  bo  taken  in  hearing  of 

Justices,  346. 
Notes  of  evidence  should  be  taken,  347. 
Competency  of  witnesses,  348. 
Admissibility  of  evidence ;  Justices  must 

use  their  discretion,  349. 
In  support  of  the  charge. 
Witnesses  out  of  Court,  351. 
Proposed  witnesses  to  be  named,  862. 
Evidence  as  to  place  of  offence,  858. 
As  to  time  of  committal,  354. 
Affirmative  fact«,  355. 
Negative  matter,  exceptions,  356. 
Inference  and  presumption,  357. 
Guilty  knowledge,  358. 
Objections  to  form  and  variances. 
Cannot  be  taken  at  hearing,  359. 
Variance  can  bo  amended,  id. 
The  Defence. 
When  caUed  for,  360. 
Course  of  defence,  361. 
Dismissal  of  clmrge,  362. 
Proving  exemptions,  363. 
Claim  of  riglit  or  title,  864. 
Former  conviction  or  acquittal,  865. 
Eridence  of  character,  366. 
Ecidence  in  reply. 
Original  case  may  not  be  supplemented, 

867. 
The  Adjudication, 
The  power  of  Justices  generally  thezeon, 

368. 
Adjournment  to  consider,  869. 
Dismissal  of  case,  id. 
Order  of  dismissal  and  certificate,  870. 
Adjudication  and  conviction  opWyi  871* 
Amount  of  penalty  or  panishment,  id» 
Imprisonment  for  several  offonoes,  id. 
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Summary  Convidionn — continued. 

Joint  offences,  separate  judgments,  372. 

Costs  must  be  specified,  873. 

Minute  of  conrietion  without  fee,  374. 

Conyiction  lodged  with  Registrar  of  Su- 
preme Court,  id. 

Tunhhmentfor  contempt, 

Bj  fine  or  commitment,  375. 

Definition  of  contempt,  376. 

Proceedings  for  contempt,  377. 

Commitment  under  band  and  seal,  378. 

Caution  in  proceeding,  379. 

Fees  to  he  taken  by  Justices. 

No  fees  parable  bj  constables  or  public 
ofiicers,  380. 

Table  of  fees  to  be  hung  up,  381. 

Prepayment  of  fees,  382. 

To  whom  paid,  383. 

The  Conviction. 

Of  convictions  generally. 

What  a  conviction  is,  38i. 

Form  and  framing  of  conrictions,  385. 

Diflerence  between  conrictions  and  orders, 
386. 

Conviction  bad  in  part,  bad  in  totOy  387. 

Order  maj  be  bad  in  part  and  good  in 
part,  id. 

Distinction  not  clear,  388. 

Commitment,  when  to  be  treated  as  con- 
viction, 889. 

Statutory  form  of  conviction,  390. 

Blanks,  filling  in,  391. 

General  requisites  of  a  conviction,  392. 

The  several  parts  of  a  conviction. 

Conviction  for  a  penalty  and  costs,  394. 

Conviction  for  imprisonment  and  costs, 
395. 

Form  of  a  conviction  for  a  penalty,  396. 

The  venue,  397. 

The  oflender's  name,  398. 

Kames  and  stvle  and  place  of  Justices, 
399. 

Sitting  in  a  Petty  Sessional  District,  400. 

Nearest  Justice,  401. 

Number  of  Justices,  402. 

The  time  of  the  ofience,  403. 

The  place  of  the  offence,  404. 

The  description  of  the  offence,  405. 

As  regards  certainty,  406. 

Description  of  ingredients  of  offence,  407. 

No  intendment  or  inference,  408. 

Facts  themselves  and  not  legal  effect  set 
out,  409. 

Description  more  particular  than  in 
Statute,  410. 

Sums  and  quantities,  id. 

Negativing  exception,  411. 

Matters  of  excuse,  &c.,  412. 

Negative,  specific,  413. 
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Direct  statement,  not  prraumption,  414. 

The  Adjudicaiiom, 

Its  two  parts— -oonrictioii  snd  award,  415. 

Ought  not  to  exceed  statutory  authoritv, 
416. 

Conviction  of  one  offence  only,  417. 

Conyiction  of  one  ofiTence  in  one  dav, 
418. 

Several  acts,  only  one  penalty,  id. 

Several  offenders  and   tereial  penalties, 
419. 

Penalty    for    single    oifenoe    committed 
jointly,  420. 

Award  must  be  several,  421. 

Where  joint  information,  joint  conviction, 
423. 

Punishment,  penalty,  to  be  certain,  423. 

Amounts  of  penalty  or  term  of  imprison- 
ment to  be  stated  in  conviction,  id. 

As  to  hard  labour,  id. 

When  damages  may  be  awarded,  424. 

Confusing  penalties,  425. 

Mitigation  of  penalty,  426. 

Discretionary  powers,  427. 

Appropriation  of  penalty,  428. 

Distribution  of  penalty,  id. 

Costs,  and  their  recovery,  429. 

Refusing  to  do  any  act  till  fee  paid,  4^. 

Time  of  payment  of  penalty  and  costs. 

Defined  in  the  conriction,  '431. 

Nou'payment,  distress,  432. 

Imprisonment  in  default  of  distress,  433. 

Imprisonment  in  default  of  penalty,  434. 

Imprisonment  in  first  instance,  435. 

Imprisonment  on  non-payment  of  cost^, 
id. 

Conclusion. 

Attestation  and  date,  436. 

The  drawing   up  and  filing  of  the  con- 
viction. 

Asa  memorial  of  the  fact,  437. 

Time  for  drawing  it  up,  id. 

Defendant's  riglit  to  liave  a  copy  of  the 
conviction,  438. 

Copy  given  not  conclusive,  id. 

Rehearing. 

Justices  may  grant  a  rehearing,  439. 

Security  to  be  given,  440. 

Stay  of  execution,  441. 

Postponement  of  execution,  442. 

Enforcing  conviction. 

Different  sorts  of  adjudication,  443. 

Enforcing  penalties,  &c.,  where  no  special 
mode  by  Statute,  id. 

Commitment  and  distress. 

Any  Justice  may  issue  warrants,  445. 

Mandamus  to  Justice  on  refusal,  446. 

Time  within  which  fines  enforoeafaie,  447. 
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Summary  Conviction — oonfcmued. 
Proceedings  hy  distrets. 
Warrant  of  distress,  448. 
To  whom  addressed,  449. 
Facta  to  appear  on  warrant,  id. 
Should  state  to  whom  penalties,  &c.,  paj- 

able,  450. 
Committal  at  once,  where  distress  would 

be  ruinous,  451. 
Or  no  goods  to  levy  on,  id. 
Time  for  issuing  warrant  of  commitment, 

id. 
Proceedings  after  warrant  of  distress,  452. 
JExecution  of  warrant. 
Protection  of  officers,  454. 
Payment  or  tender  of  payment,  455. 
How  warrant  executed,  and  as  to  breaking 

open  doors,  456. 
How  much  to  be  taken,  457. 
Conyiction  against  a  married  woman,  id. 
Distress  may  be  replevied,  id. 
Sale  of  goods,  at  what  time,  458. 
Sale  by  auction  without  license,  459. 
Stay  of  execution  by  payment,  460. 
Distress  not  unlawful  for  want  of  form, 

461. 
Parties  aggrieyed  may  reooYer  satisfac- 
tion, id. 
Backing  warrants,  462. 
Return  to  warrant  by  certificate,  463. 
Constable  refusing  to  certify,  464. 
Application  of  penalties,  coats,  distress 

moneys,  Src. 
Appropriation  of  fees,  465. 
Payment    to    Clerk    of  Court   in    first 

instance,  466. 
Constables  receiving  payment,  467. 
Guolers  receiving  payment,  468. 
Regulations  as  to  payments,  469. 
Application  of  payments,  470. 
Clerks  and  gaolers  to  keep  accounts,  471. 
Gaolers'  accounts  to    be   examined   by 

Visiting  Justices,  472. 
Handing  over  moneys  monthly,  473. 
Proceedings  hy  commitment. 
Commitment,  for  what,  474. 
Derived  from  particular  Statutes,  475. 
Different  cases  for  commitment,  476. 
Separate  convictions,  477. 
In  the  absence  of  provision  for  dbtress, 

478. 
Any  Justice  may  issue  warrant,  479. 
Nature  of  warrant,  480. 
Must  be  in  writing,  481. 
Kot  under  seal  necessarily,  id.  (note). 
Particular  in  its  form  and  contents,  482. 
Warrants  bad  in  substance,  483. 
Contents  of  warrant. 
Should  bear  a  date,  484  (1). 


Summary  Convictions — continued. 

The  name  and  style  of  Justice,  484.  (2). 
The  name  of  the  defendant,  id.  (3). 
The  cause  of  commitment,  id.  (4). 
The  fact  of  a  conviction,  id.  (5). 
Must  be  certain  on  the  face  of  it,  id.  (6). 
Default  of  distress  must  be  alleged,  id.  (7). 
The  time  for  which  party  committed,  id. 

(8). 
Every  condition  of  discharge,  id.  (9). 
Hard  labour,  or  correction,  or  not,  id, 

(10). 
Warrant  bad  in  part,  bad  in  toto,  id,  (11). 
Direction  and  execution  of  warrant. 
To  what  gaol,  485. 
Production  of  warrant,  breaking  doors, 

486. 
Warrant  for  a  penalty  not  executed  on 

Sundays,  487. 
Costs  of  conveyance  to  prison,  488. 
If  for  penalty,  discharge  on  payment,  489. 
Enforcing  order  for  costs. 
Costs  recovered  by  distress  or  imprison- 
ment, 490. 
Amount  to  be  stated  in  warrant,  491. 
Copy  of  order  to  be  served  on  absent 

parties,  492. 
Forms,  Nos.  15  to  44,  pp.  (15)-(39). 
Penalties  and  punishment,  remission. 
Governor's  power  of  remission,  493. 
As  to  penalties  not  payable  to  Crown, 

494. 
Whether  applicable  to  costs,  495. 
As  to  costs,  when  imprisonment  in  first 

instance,  496. 
Kot  applicable  to  costs  on  dismissal,  497. 
Summons,  service  of,  899. 
Must  be  personal,  id. 
Proof  of  service,  900. 
Not  vitiated  by  misdescription,  898. 
R.M.  Court,  issue  of,  891. 
Service  of,  892. 
Witnesses,  894. 

In  case  of  breach  of  peace,  258. 
Not  necessary  to  be  issued  before  granting 

writ  of  arrest  of  absconders,  IwO. 
Warrants,  &o.,  1214. 
Serving,  the  duty  of  constables,  1200. 
Attendance  to  prove  service,  1201. 
Sums  and  quantities  must   be  specified  in 

convictions,  410. 
Sunday,  execution  of  warrants  on,  487. 

What  arrests  may  be  made  on,  and  by 

night  as  well  as  by  day,  1194. 
Coroner's  inquest  not  to  be  held  on,  1127. 
Information  for  indictable  ofienoe  may 

be  laid  on,  657. 
Search   warrant  isBaable,  an^  may  be 

exeonted,  695. 
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8und<»y — continued. 

Warrant  in  indictable  cases  issuable  at 

anj  time,  681. 
And  may  be  executed  on»  682. 
Offences.    See  Alph.  Digests,  Part  I. 
Superintendent,    notice    of    appointment    of 

special  constables  to  be  sent  to,  286. 
Maj  establish  industrial  and  reformatory 

schools  for  children,  1291.    See  Chil- 

dren.  Neglected  and  Criminal, 
To  have  notice  of   commitment  under 

Foreign  Offenders  Act,  1471. 
Governor  may   delegate    powers    to,   to 

order  prisoners*  removal,  1099. 
Governor  may  delegate  powers  to,  under 

Contagious  Diseases  Act,  1362. 
Supreme  Court.     See  Resident  Magistrates, 
Cases  not  exceeding  £20  not  removable 

into,  995. 
Rule  or  order  for  removing  case  from 

B.M.  Court  into,  996. 
Sureties  in  general,  as   to  right  of,  to  have 

accused  retaken,  786,  797. 
Surety  for  the  Peace,  251.     See  Conservation 

of  Peace. 
Proceedings  to  obtain,  p.  89. 
Deposition,  how  made,  257. 
Complaint,  id. 
Swearing,  in  case  of,  warrant  for  apprehension 

not  necessary,  306. 
Profane,  of  prisoners,  1089. 

T. 
Taxing  costs  by  B.M.,  1064,  1065. 
Tenant.     See  Resident  Magistrate's  Court, 
Tender  of  amends  by  J.P.,  mode  of  proceed- 
ing, 849. 
By  constables,  1209. 
Tender  of  expenses  when  summoning  witness, 

894. 
Tenements,  interpretation  of  the  term,  966. 

Becovery  of  possession  of,  963. 
Testator,    execution    against    the    assets   of, 

obtained  in  B.M.  Courts,  886. 
Testimony,  preservation  and  perpetuation  of, 
of  persons  dangerously  ill  and  unable 
to  travel,  664. 
Testing  petroleum,  1410. 
Thieves,  harbouring,  1807. 
Threats,  action  of  J. P.  in  respect  of,  258. 
Tobacco  not  allowed  to  be  given  to  prisoners, 

1095. 
Trade,  Board  of,  proceedings  in  enquiry  into 

wrecks  to  he  sent  to,  1853. 
Trade  Maries  Act  (1866). 
Mark  registered,  1799. 
Forcing,  a  misdemeanour,  1800. 
Forfeiture  of  articles  illegally  marked, 
id, 
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Trade  Marks  w^cf— contimied. 

Where  mark  forged,  owner  may  demi 
information,  lSd2. 

Summons  on  refusal,  1803. 

Penalty,  id. 

Evidence  of  guilty  knowledge,  id. 

Description  of  marks  in  pleadings,  ISQj 

Intent  to  defraud,  generally,  id. 

Becoveiy  of  penalties,  1805. 

Limitation  of  time,  id. 
Trade,  offensive,  a  nuisance,  1701. 
Transfer  of  apprentice.     See  Apprentices. 
Treasonable  and  seditiout  meetings,  239. 
Trespass,  suing  out  a  warrant  for  possessii 

without  title,  992. 
True  bill,  definition  of,  625. 
Trustees  of  Friendly  Societies,  duties  of,  147 

Application  for  removal  of,  1487. 

U. 
Unsworn  tesHmony  of  Natives,  123. 

V. 

Vagabonds.     See  Vagrant*. 
Vagrants  (Acts  1866,  1869),  p.  626. 
Idle  and  disorderly  person,  1807. 
No  visible  means  of  support,  id. 
Wanderers  among  Natives,  id. 
Habitual  drunkards,  id. 
Harbouring  thieves,  id. 
Street  beggars,  id. 

Punishment  of  above,  three  months,  id. 
Carrying  arms  at  night,  1806. 
Disguises,  id. 

Punishment,  six  months,  id. 
Rogues  and  vagabonds. 
Begging  under  false  pretences,  1809. 
Exposing  for  sale  obscene  books,  id. 
Indecency,  id. 
Betting,  id. 
Housebreaking,  &c.,  having  implemen 

for,  id. 
Punishment  one  year,  id. 
Incorrigible  rogues. 
Bepeating  last-named  offences,  1810. 
Escaping  from  prison,  id, 
Besisting  constable,  id. 
Punishment  two  years,  id. 
Search  for  property  of  vagrant,  and  seizui 

thereof,  1811. 
Becognizance  of  witness  under  Yagranl 

Act,  1812. 
Lodging-houses   may  be   searched   f( 

vagrant,  1814. 
Apprehension  of  vagrant  without  warran 

1815. 
Constables  neglecting  duty,  1816. 
Prostitutes,  as  to,  1817, 1818. 
Obscene  language,  1819. 
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VagranU — eontinned. 

Abusiye  language,  1819. 
Obstructing  constable,  1820. 
Penalties,  recovery  of,  1821. 
Conviction  by  Supreme  Court,  1813. 
Appeal,  1823. 
No  certiorari,  1824. 
Limit  of  time  for  action,  1825. 
Variance  or  improper  statement  of  name  of  a 

deceased,  fatal  to  Coroner's  inquisition 

if  not  amended,  1157  (6). 
Variances  between  information  and  eyidence 

may  be  amended,  359. 
Venue,  changing  the,  902. 
Vessels  within  provisions  of  Steam  Navigation 

Act,  1772. 
Victualling  stores.     See  Naval, 
Visiting  Justices,  p.  328. 
Their  duties,  &c.,  1081. 
How  appointed,  1082. 
Must  visit  gaol  onoe  a  month,  1083. 
And  report  every  quarter,  1084. 
Particulars  for  report,  1085. 
Judges  and  Justices  have  also  a  right  to 

visit  gaol,  1086. 
Secondary  Punishment  Act  (1854),  and 

Q-ovemor's  powers,  1088. 
To  pass  sentence  for  breach  of  prison 

discipline,  1089. 
List  of  offences  against  prison  di8cipline,u{. 
Other  offences  and  penalties,  1090. 
Prisoner    under    penal    servitude    how 

further  punishable,  1093. 
Must  report  as  to  spirits  found  in  gaol, 

1094. 
Gaolers  and  Prisoners  Act  (1869),  1095. 
Various  offences  under  the  above,  and  how 

punishable,  id. 
To  arrange  for  removal  of  prisoners  from 

one  gaol  to  another  vrhere  necessary, 

1097. 
Volunteers  subject  to  Mutiny  Act  when  on 

service,  1687. 


W. 

Wages,  minors  may  sue  for,  886. 

Of  seamen,  1671,  1672. 
Wanton  assault,  compensation  for  injury,  523. 
Warrant  of  apprehension  in  case  of  breach  of 
peace,  268. 
Of   commitment,  480.      See    Summary 

Convictions, 
Of  commitment  for  a  penalty  not  to  be 

executed  on  a  Sunday,  487. 
Of  coounitment  for  fraudulent  debtor, 

946. 
Of  distress,  debt  and  costs  indorsed  on, 
935. 


JForran^— continued. 

Of  distress    and    commitment  may  be 

issued  by  any  Justice,  445. 
Signing  of,  out  of  B.M.  Courts,  1044. 
In  Petty  Sessions  Courts,  1045. 
In  indictable  cases  issuable  at  any  time, 

681. 
Betum  to,  when  process  served  beyond 

B.M.  district,  961. 
Warrants  and  Writs,    See  Formulary  Index. 
Priority  of  execution,  926. 
In  B.M.  Courts  executed  in  order  of  date, 

925. 
Weapons,  riding  with,  and  training  to  arms, 

258. 
Weights  and  Measures  (Act  1868),  p.  533, 

1826. 
Certain  weights  may  be  seized,  1828. 
Search  for  false  weights,  1829. 
Seizure  and  forfeiture,  id. 
Forfeited  weights  destroyed,  1830. 
Penalties,  and  how  applied,  1831. 
Protection  to  officers,  1832. 
Whipping  boys,  527.    See  also  App.  p.  169. 
For  boys  absconding  from  inaustrial  or 

reformatory  schools,  1321. 
Wife  may  move  for  habeas  corpus  on  behalf 

of  her  husband,  602. 
During  desertion,  not  prevented  from  the 

exercise  of  a  joint  power  to  herself  and 

husband,  1650.    See  Married  Women, 
Wills,  how  provable,  100. 
Withdrawal  of  charges,  how  £ur  the,  should 

be  sanctioned  by  Justices,  190. 
Of  assault,  192, 193. 
In  summary  convictions,  327. 
Will  not  operate  as  hix  to  future  pro« 

ceedings,  either  civil  or  criminal,  id. 
Costs  thereupon,  id, 
Witnetses,    See  Evidence, 
Summons,  894. 
Expenses  tendered  to,  id. 
Penalty  for  not  appearing,  895. 
Still  liable  to  action,  896. 
Privileged   from  arrest  in  going  to  or 

returning  from  before  Justices,  819. 
Protection  by  the  Court  from  annoyance 

in  examination,  158.    See  Evidence, 
Incompetency  of,  730. 
Oath  under  J.P.  Act,  731. 
Justice  on  the  bench  giving  evidence,  826. 
Examination  of,  727-732.    See  Indictable 

Offences, 
Expenses  of,  897. 

Expenses  under  enquiry  into  wreclu,  1837. 
Payment  in  summary  oonvictionB,  316. 
Out  of  Court  in  summary  convictions,  351* 
Naming  witnesses  proposed  to  bo  called 

in  summarj  convictions,  862» 
Am 


WUne$i€9 — oontinned. 

In  onitody,  procaring  attendanoa  in 
Bummarj  oonyiotiont,  318. 

In  Resident  Magistimte't  Court,  tammont, 
894. 

Non-appearance  or  refusing  to  gire  evi- 
dence, 895. 

Penaltj  not  to  exempt  from  liability  to 
an  action,  896.  See  BuidetU  MajU- 
iraiet. 

In  appeal,  oompensation  to,  662. 

Passengers  suing  under  Merchant  Ship- 
ping Act  not  disqualified  as,  p.  514. 
Women^  Married,  their  property,  p.  481. 
Wrecks,  Enquiry  into  (Act   1869),   p.  6d4^ 
18S3. 

Not  applicable  to  H.M.'s  ships,  1854. 

Cases  for  enquiry  defined — Fire,  oollision, 
loss  of  life,  &c.,  1834. 

Customs  officer,  preliminary  enquiir  by, 
1835. 

Powers  6f  officers,  1836. 

To  summon  witness,  id. 

Administer  oaths,  &c,  id. 
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Wreekif  Enqmrf  itUo — eontumed. 

Bzpenses  of  witnesses,  1837. 

Penalty  for  non-attendanoe,  1838. 

Penalty  for  obstructing  officer,  1839. 

Formal    inyestigation,    application    for, 
1840. 

Notice  to  officers  of  ship,  1841. 

Justice's  powers,  1842. 

Deposit  of  certificates,  1843. 

Collisions,  matter  for  Enquiiy  in,  1814, 
1845. 

Who  to  manage  ease  before  J.P.,  1846. 

Decision  in  open  Court,  1847. 

Beport  of  case  sent  to  Goremor,  1848. 

Nautical  and  engineering  assessors,  1849. 

Their  duties,  id, 

Canoelling  certificate,  1850. 

Goremor  may  restore  New  Zealand  certi- 
ficate, 185L 

Costs,  and  how  reoorerable,  1852. 

Proceedings  to  be  sent  to  Board  of  Trade 
1858. 
Wrii  of  ArreH,  pp.  824-827.    See  ArrteU 

in^e,  how  piOTable,  101. 
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